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Translator's Preface 



TKis boni: is an English translation of sheikh profesor Salib. Al-Fawzan's 
,4*2*11 o-i^U' A Summary oflslamic Jurisprudenar. Dir A1-' As.imah, 
2001 (ISBN:J967/2I). Our main aim in pvoviding the English translation is 
propagating the true Da ' wah that de r ives f rom Allah's Book and His Messeuger's 
Sun nah. This is a duty that every Muslim should cherish, Allah says: "And let 
there be [arisingj front you a nation inviting to (all that is} good, enjoining 
what is right and forbidding what is wrong, and tkose will be the smwss/iif." 
(Alu "taran: 104 ). Wirh thl< i n m:nd, 1 1 1 i - I ranslalcd mirt is, ihoi, ahuroble 
response to our realization of a great respousibility to give the English speaking 
reader aecos* to rich isismu- Jurisjviidow Uu-Rlm-r- lluit simply focuses on 
the rules of jurispitideive and their prnofs Ironi lho Qunm, Sunnah and the 
pracrice of the Righteous Sakil" in addi'um In : 1:l- opnnoiis of the scholars of 
jui-ispRidoK-etincimlrnvcrsiiil tssm> as ivell as lho proois they quote insupport 
of ihcir opini™», [n dniny S n. i« have I c f i no si kik- mmimed In maki' sure 
that the final copy of a transiated book mects a spetillt liigh quatily Standard 
that would convey the same meaning intended by the author and espressed i n 
the original source text. In effect, we have tried to set a balance between the 
originalitv ot thought and the nature of the style of language. 

To attain this aim, our work (in this book and others} exhibits certain 

dislnkllive lesturo», namej), the pitn'rss ni h ai islalion. Ilir style, the allention 
paid to thesociolinguistie aspeas (i. e., uaiisliieiaiinm idnssaiyandendiioi.es). 
We touch upon these features in the following section. 

1. PROCESS 

Before reaching the publisher, our work goes through a developmental 
process toguarantee that lho final uasinn of ihe transiated book isas perfect 
ascanbe. 

i i in d n t i 1 m i i n i hi h 

uf AralsL and liavi- a nalov-like lOiimnlod nt I k lar.sa l.iin;u,(e,e, l'ho main 
principle that governs the translation process is that the translator is aftei 
integrity. With integrity as the main target, the translators would not be 
tempted to impose their own ideas on the text nor would they gloss over the 
difficull puragraplis instead of laking lho Irnuble lo Inid out what is really 
meant. Translators would do their best to convey both the content and spirit 



pinfik in traiislaling ivli-ious iexis and is awarv "l' Ihc iiaps Miai :iiight 
fail into. I n additiuo, h t' ha< u them-igf irligiini; bae,kground knowledge that 
enables h im to detect any unintended t'n'or in conveying the meaning. 

The revised veraon is ihen sobiuiiled m a pkky editor who is well-versed 
in the target language and has substantial knowledge of Islamic Sciences. 

Finally, the edited version is handed over to a native-speaker of English 
who is knowledgeable in islamk Sciences to make sure that the translation is 
readableand meaningful lo the target audience. 

2.STYLE 

A natural outgrowth of the processes adopted in translation is the style 
the "'i nal version hascome out in. The intendtd int';i iiiny of the author has 
been conveyed i n a style I liat is aulhentic and as ciose to the original as 
possible. it i'ealiy «tunds iiuthi-niic; So naf.irul lh.il I lu* vrork dtn-s uni ivini 
like a translation, bui an indigenous piece of writing. The translation version 
is marked by remarbble vark'U and rkliiu-ss w wdl as tivinendolLs skill ,11 
wriling wilhin f»rmal ivli|^uu< psntts. A loreover, ailempls have been tnade to 
have it sim-ale, clwr ai'd appe.iling 'o kir lssrin-1 audience, 

3.ATTENTION TO SOCIOLINGUISTIC ASPECTS 

As a way to fiil up the gap caused by soeioliiiguis::e dit't'erences betweert 
the t wo languages isiuirec laiignagc .nid la-w-l laio'.uagr;, onr woik indudes 
somc additional reatnres li.e. ti andil, i jlimi jdossary and endiioles) that 
Mouki guarankv ;>cIIct oiidnstaiidiiiH nl° ihc i"«iuvpls a:id ideas [hal migh; 
confusetheEnglishspeakingreaderduetothelackofschematainthisfield. 
A- TRANSLITER ATI ON SYSTEM 
I11 the ptoeess ol Imn.^ktioi:, ivr niade a sei'imis attemj)! t» iimil the use of 
transliterated Arabic terms (see table in p. X) to the following two situations: 
ii Tknv is mi i-rikish cspivwniii Mu; eai: 1cla.1l llsc vime incaiikis; as tik' 

original term, 

ii) The Arabic. term is of such importance that it is essential to familiahze 
the teader with i t. 
B-GLOSSARY 

At the end of the book, m have inciiided a glossaii deiming common 
Arabic terms that fulfill the above eriteria. Included in the glossary also are 
terms that need further explanation. 



C-ENDNOTES 



lu the endnotes, we have given dear and concise explanations ul'lhe term s 
thataienoUlcir or understandabU- U> tltr im$r. reatlerdue u> thc ssocWihiijtiiiMk 
dirtrrciKrs in luklilkm m Uk cnnnnriikirir-s M-ritlen hy ihr .minor liimself. 
Furthermore, each hadir b mentioned in the text of the book is aseribed iri the 
endnotes to the book it is quoted f mm. 
D-INDICES 

To facilitate the process of goivtg throiigh the book and save the readers 
time, wehave indu.k-d tm> Lndkes, n.irH-lv.subject index and name index. So, 
Lf the reader is looking for spceific information or a given name, s/he would go 
directly to the indes to find the page number. 

4. QUR'AN TRANSLATION 

The Qur'an is Allah's exact words. These words can never ever be esactly 
transkited into other lauiiuages because of, among other things, possible 
misimerpiiMalioiis anti limilcd human uiuirrskiiidiiig. W bal is lullowcd in 
the book is to translate the meanings as understood by Muslim scholars. We 
solely depended or. ihc •Trumlathn ofthv Alwninj; »/ the Qur>&n\ Iranshited 
by Saheeh International - Riyadb and published by Abu]qasim Publishing 
House. Wheit 3 versi; is cilrd. I lir kr.tjisn ini<.T|>iv:a;inii is given between 
.[uoration marks in indi-iited, bold. aiul ikilki/rd format, 'l h« ioailion 
of the Qur'anic verse, the name of the sura is given below to the verse as it is 
illustrated in the example below: 

"And We sent not before you any messenger except that We 
revealed to him that there is no deity except Me, so worship Me." 

(Al-Anbya': 25) 

5. HADlTH TRANSLATION 

Similarly, when we cite a taditk, we mention the book of haJilh it is 
quoted from in addition to its number in the book. Further, the translation of 
Prophetk htulith is oj]>reser.led in ::n intk-iued Formal, iuliebted and between 
quotation marks as it is illustrated in the examp]e below: 

"Do no! drink m gal,l or sitver ressek nor cat in simiiar bowts 
'.u: iwii.fi- (»/ (.'f/t/ o! sihvri. ior tln-y Mmig to tliem (l/ic 

disbelievers) in this worid and lo m u, the Hereafter? 
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INTRODUCTION 



Ali praise be Co Allah, the Lord of the Worlds, and peace be upon our 
Prophet Muhammad, the Seni of prophets, and upon his houselmlj, iiis. 
Coiii|'i:iii(>ii^ and ivhuowr rWUmvs. thcir omnpk- uilli hiwhI romJiiv i n:iltl 
the Day of Recompense. 

'lo coinuiL'iKO. llns i> .1 :iiicl'ii:nn:r.l r>f iuri<tic issnes, in ivhkh viovv- ;;ve 
provided with proofe from the Suatlah (Fmphetic Tradition) and the Quran. 
I have previously delivered the content o f t his book in the form of sermons 
broadcast on radio, and 1 have been repeatedly asked by the audience to 
redeliver triem, and to publish tliem as a treaLise, for the sake of continuous 
benefit, if Allah wills. In fact, 1 never intendtJ mis Kiok 10 published whenit 
mi imder preparation, but in response tollie w isi) of many people, I reviewed 
it, arranged its coments, atid presented it to be published. And here it is now, 
gentlo render. helwcm your hsimis: wlwwcm ia» iivtiwss aiul ':u-nrl]l you find 
therein are out of the Grace of Allah, Alone, and whatever mistakes you find 
are rnine, and I seek lho furi-iwiH-ss ol' Allah for them. 



This rreatise is an abstract of a book entitled Ar-Rtnojiii-Murbi' i'; Shurh 
?jMiii:\tlliUHlili' 1 1 1 l.1 1 1 ■- 1 i 1 1 j iis fcK>lm>k'.<, iv j klen by Sheikh ' Akhir- Rahman 
Ibu .Yliiliammad lini l.l>a.sim (ir.ay Allah havo ncivv nn Mm), fiaariin; in iiuiil! 
i hai i added soiue remarks, ivlien lu-ccssary. 

I ask Allah, Glorified and Ejtalced be He, to guide us all to useful knowledge 
and righteous deeds. May Allah confer peace and blessings upon oti r Prophet 
Muhammad, his lumsehold, and Kis Cumpanioitt. 

The Virtues of Understanding Religion 

AU praise be lu Allah, I m d dflJK- Worlds, and \k,wv :ie upon nur Prutilie'. 
Muhammad, aiul upon Ins bu'.isehnld. his l lomnanions, and whoerer follows 
their eitample with good conduct until the Day of Kecompense. 

To ramraeiict, uiidusMudin;; Ihc u-liiycm is conskkrad onc «f the besi 
deeds, and a slgn of goodness. The Prophet (PBUH) says: 

"II Ailuli mmts d' cfci K" 01 ' ;i f >lYM> "- f /t' w»fc» kini nndertiand 
the religion f 

This is bera u m- i\iiii|wlii'inliitt; lho irlip.itm I«kU h> um-iuI knowlcdgp 
upon u'hiirh ri^bk-sais olivtls ik'prad. Allah, Exalted beHe, says: 

"It is He W/jii has sent i iis Messenger Kllh gnidame and the 
religion oftruth..." ( Qur'an: Al- Fath: 28 ) 

(1 Hidang" horc rcfcrs 1" r. sdi.il knnn-k\l$!C, iirul ''ihc ivlii;i(>n nl irulrT 
is that whLch leads to righteous deeds. Besides, Allah commanded the 
Prophet (PBUH) to invoke him for more knowledge; Allah, Ejtalted be 
He, said: 

". .. And say 'My Lard, increase me in knowledge.' " 

(Qur'an: Taha: 114) 
AI-MAIli Ihn Hajar comments that the aforesaid Qur'ank: vtrst:,"...Jmi 
say, 'MyLordJttcrcaic me in kmiwtedge'" is j c'coriiidioili.u: ol I Ih* incrit and 
escellence of knowledge, for Allah never commanded His Prophet (PBUH) 
to invak- lain i'ur more of myrhini! other thim knowledge". l'he Prupbet 
(PBUH) used 10 refer to thc assemblies wherein useful knowledge is Umghl as 
"The Gardens of Paradise," and he (PBUH) stated that "Men of knowledge are 
thc inheritors of prophcts." 
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'llierc k m> dttuhl ihsil ln-liiiv <hil- siar s dninii M.mriliina, "ncsiioiijd kncm 
how to perform i t i n the besi way, so as to perform it well to harvest its desired 
fruits. Likewise, it i s by no means reasonable that one starts worshipping ones 
Ltird - Ih,- way Mliouidl which imes saJvalion lYoin I Idllitv atid admillaikc In 
Paiadise are gained - witliout having due knowledge. 

As such, people are divided into three categories regarding knowledge 

Thefirstcategory i; fqn™nL-d i:i :ln>sc ulin combine useful kmnt k:d;..i- 
along with righteous deeds. Those are the ones whortt Aliah has guided 
to the straight path; ih^ p. uh. ;M'Umv upon whom Allah has bestowed 
favor of the prophets, the steadfast affirmers of truth, the martyrs and 
the lighteoLis, and axcdita)! iiakvd arv lln-sc as companions. 

The second category is represented in those who learn useful knowledge 
but dontit act accordint'Jv. lho.-,e ;n-i- 1 lu- jjiu-s h I m have evoked Allah's 
anger, like the Jews and whoever follows their footsteps. 

The third category is represented in those who act without having 
knowledge, Those are the ones who are astrav, namely the Christians 
and their likes. 

These three categories are memioned in the Sura of Al-talihaii i'iie 
OpeningChapta oj the Qur'&n)> whichwe recitein every rak' ah (unit of 
prayer) of our prayers: 

"Guide us to the straight palh - the path of those upon whom 
Yoa have bestowed favor, not of those who have evoked [Your] 
anger or of those who are astray." ( Qur'a n : Al- Fatihah: 6-7) 
In his interpretation oi the aforesaid verses of the Sura of Al-F&tihjih, 
Sheikh Muhammad I bn 'Abdul- Wah hib (may Allah have mercy on him) 
has stated: 

" S ih- i, ieiian. ,m;ml /h /Irf n rn- lihii na./s, those who have traied 
{Allah'}) anger' are those who do not act in accordance with their 
kmrMg,: ,m,f...llm*e who areaslray'eoc Ok OIKt nfciW withon! 
hunvkdge. The fonnee is the ,u„\U)r of tlie /,>„•>, while the hiller is 
that of ihe ChriMhm*. S f «w ipwnmt j-eapie mistakailr Mh- n' titer 
those two aualities are restrieted to the jens om, the Cliristiaiis, 
jorfr-ttiiig that Allah (ommamh llitm 10 ,\rih the nln»v>i>citii,mnt 
Qnr'mhe ianreoliou [ceking sefnge with Him from being one of the 



(voj'li i'f ilic.;e (i™ .jiiriliiw. Clnry in- lu Allah! I Imv ,io iliost: igiionuu 
pcopk ihink i/km ffie; .w mfi- iwin (ft l>v tjuuiithi. llmtgh ttmy ok 
tmtglll <i'»t CtmwfOmlet) !>y Athtll lu Lvf> mi mtvking t lini (llirougll 
Ilir :!toi\>iiia i r.'NL^i i.:-:kiny 1 !ii .'e/i/e:' iiyiiiih! :!\i:ih':! . 'ar .'i'iei .'i<i/ 

This shtnvs Ihe wisdiim behiud Ihe obligation o!' reuLKug this great Som 
(i t'., Al-Ftilihiih) in every mt'df; nl nur prayers (whether obligatory or 
supcKii-galDijI li is because this sura comains many grett secrets, among 
them is the great Qur'anic invocation that reads, "Gaiiie «s (o thestraightpath 
- the path of those upon whom You have bestowed favor, not of those who 
hare evoked lYourj snger or of those who are astray." (Qur'an: Al- Fatihah: 
6-7) Through this invwition, we asi Allah to guidc us lo follow the conduct 
and the way of the people who have useful knowledge and perform righteous 
deeds, wbich is the wui lu salvalmn in hulli Ihis worid and the Hereafter. We 
also imoke Nun ut ■..ilr^iard us l'™ Ihrpalhivayol'ihe .mes astray, whci have 
neglected either the righteous deeds or the useful knowledge. 

Thus, we could atgue that useful knowledge i s that derived from the 
Qur'an and the Suiuiali i i' ro o h c t a Tradirion). It is gained by means of deep 
uiKkrstaiiding and eoiupidiension «t' bodi, svhieh casi lu: achieved through 
the help o f religi ou s histructors o:' sdiol.uv Ihis. i an aki) k' adiieved through 
the books of exegesis of the Qur'3n and those oiHadith, as well as the books 
of jinisprudence and lhose of Arahii: gramniai' -- Ihe laii^oage in which the 
Quran has bce.ii icvealed. Sudi books are Iht besi means of comprehending 
the Qur an and the Sunnah. 

So as to perform the .u | S of worslisp v > pcrledly. you should, dear Muslim 
brother, learn what leads to the perfeetior, o:' jour pei fonnance of these 
various acts of worship, such as Prayer, Fasting and Uajj (Pilgrimage). You 
should also bc aware uf the rulings on Ziiktili '' as well as the rtilings on the 
dealings that concern you, so as to make use of what Allah has made lawful 
ioi- «m and avoid what I le has made unKnvfut. Vou should observe this to 
ensure that the money you earn and the food you eat are lawfully obtained, in 
orde-r to bc oneoflho.se ivhose supplicalions are granted by Allah. In l'aet. vou 
have to know about all these matters, and this could be easily achieved, Allah 
willing, provided that you have resolute determination and sincere intention. 
So, be keen on reading useful relevani books, and keep in touch with religious 
seholars to ask them about whatever ruling you are in dotibt about and to be 
acquainted with the rulings of your religion. 



ln additLon, you should take ari interest in attending religions sympiisiun^ 
and lectures delivered at mosques and the like, listening to tlie broadcast 
nrligiiHis [i]<>i!:ams, and readlng rdigkius magasin» anti [iiiNiullioiis, lfyt.ni 
concern yourself with sudi gpod aclivilies, your nrlijpous knowledge will 
increase, and your insight will be enliglitened. 

Also, do not forget, dear brather, that knowledge increases and grows wheu 
it is practically applied '1'hus. ifynur deeds are accorditig to your knowledge, 
Allah surely will increase yon r knowledge. This corresponds with the maiim 
stating, "He whose deeds «re dotw i» a.vontaiKt willi his knowledge, Allah 
will bestow upon him the knowledge of that which he haj; no knowledge 
about'Tbia it confinr.eJ hv iho llk.rk.uv l.Wanif 1 hal rf.nls: 

"... Andfear Allah. And Allah teaches you. And Allah is Knowing 
ofatt things." (Qur an: Al-Baqarah: 282) 

In fact, the worthiest thing to spend your time o n is seeking knowledge, 
for which the people of good judgmeni ami|K1t. I[ is, ihruugh knowledge ihat 
hearts maintain living and deeds are purified. 

Allah, Btalted b e His Words and Glorified be His Attributes, praises the 
scholars who act in accordance with theiv know Icdgt:, anti slales their elevated 
degrees, as He mentions in His Glorious Book, the Qur an; 

"... Say, 'Are those who know equal to those who do not kturwl' 
Onlytheywill remember { who arej peaple of understuiuting." 

(Qur an: Az-Zumar: 9) 

Allah, Exalted be He, also says: 

"... Allah will mise those who hove believedamongyou andthose 
who were given knowledge, by degrees. And Allah is Acattahtted 
with whatyou do." (Qur'an: Al-Mujadilah: 1 1) 

S o, Allah, Glorified and Esalted be He, shows the merit of those given 
knowledge along with faith. and tells us that He is Aequamtsd with and 
Aware of what we do. ' finis, Allah show^ lis the necessity of combining both 
knowledge and righteous deeds, and tells us that both have to be out of one's 
sincere faith and fear of Him, Glorified be He. 

ln accordance with the CJur'ank duty of cooperating in rightt/uusr.ic.s'i 
and piety, we will - if Allah wills - provide you, gentle reader, through this 
book with some information of the juristic inheritance which our scholars 



A .SiiiimiiiiY 1)1 Idami* inris;aaiLkain' 



rctractcd atid wrote down in their bouks. Wi- ivill prsjiitlc ynu with what 
can be easilj' understcod, so that it can benefit you and help you in gaining 
mure usiKil knowledge, 

Finally, we invoke Allah to bestow useful knowledge upon all of us, and to 
guide us to the righteous deevs. We alsn invoke Mim. ( ;inrifi«d and Exalted 
be He, to make us see the truth as it really is, and guide us to follow it, and to 
see fakehood as it rcaHy ! s. and jiranl us llif jiiilrt) lo .mncl it, (U- i* i hiu mg 

Endnotes 
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Trade Transactions 



Allah, in His Nohle Eook, the (Juran, and the Prophet (PBUH) through 
hia honorable Stmruih (Fruplictic TfLidition), pointed out the rulings on 
sa i I n r i l I I n* i [ u |1 Kt i > 

i d n i t i t , 'i * 1 



i r t 1 i t rl ii i j i 

scholars, and iinnlopcul deduction. 
Allah says: 

"...but Allah has permitted trade..." {Qur'an: Al-Baqarah: 275} 
And: 

"Tkt re isnoblume m/i f r 1 1 ya k fa r s teki i ig bo u n tyfrom ycurLord 
(duringHajj)..." (Qur'an: Al-Baqarah: 198} 



HJ l:TltA[]l--.TH.AKSA(:n»NS 

The Prophet(PBUH)said: 
"Tlw seiler uttd thr buyer .'iii'v ilu- rigltl to keep m retur n gaads as 
longas they lunr «m pai teri ff imii'i parties speak the truth and 
poinl mil the dciceti „ml ipmiiiies (of Ihv gwJs), ihat they will be 
blessed in their Iraiisaclioir ii.n ifthrv ieil iies or hlilc samething, 
ihen the Nesshtgi efilieh /rum,!, tion will (v destroyed."' 
Muslim scholars umformly agree on the perm issibility of trade in general . 
Cunrreriiirig analugical deduLtiuu, trade transactions aie perniissible 
because people's needs are interdependent, and people grant nothing for 
nothing. A person does not give what he has, money or goods. in return for 
nothing, sci wisdiim neccfeHoiei Ihe periniisihilir.y uf trade in order to cnable 
people to get their needs. 

Trade trajrsaeiiiiiij can be lalkhilcil bv nca:is ol a verbal formula or air 
setual oire. The verbal formula etprenst-s Ihe .-eHci^ i crbal agreement orr the 
sale when lie, for example. says In the buier, 'VVeli, I scll it ti.> yon" and the 
buyer'i ver bal Lieeepknicc uber be. \:r cv.iir.pk-. m;s,"Ai;o I buy il". 'I'iie aeuial 
formula is the acl of eitchange itself, when the seiler is giverr the u s nal prire 
and the buver u kos Ikc coimmnlily v. idmia .-n;. verbal ( It-eNi liiirnn. 

Sometimes a trade traiisaction is validated by means of both verbal and 
actual formulas Shaykhul [siam !.K|iyyud-Din (may Allah have mercy on 
him) said: 

" flien- lire -iiuk .niv. n/ . n '!..nc. lir-1. hUui ll 1 . J';n hi.n'i' 
u verbal aceephmcc «mi the buyer Utkta thr eommodity i'vithont 
detluriny lm 1i1.17x.tfAv;. f 'r >j- e\,ieipb. , \ seiler »mv say to the buyer, 
'Takz this piece ofdvlhjvr a ditim,' 1 and the hayer takes it (withcut 

wiurn a uerdi l In s e . ,1 '...i, .7 ,"'1, 1 'n 1, l'n ftm is u yieen 

material; for exaiupie. thr seilet tttuy say lu '/re buyer, "i'ake titis picee 
oj dnth /(»- yiiurs and lin u !tn- buyer takes it. Smnul, ir/ien tite liuyer 
ucriu.rcs ius 1 ryiuitrr uud tia seitr: eaiv 1 e> 1 ihe ^uiiumihn 
H'/ref/irT tlie priie & 11 yirea niaterhU 01 tia- suie is rtn trafi/ (ib«J 
f/re buyer is huuesliy ytuuuitieed t,t /iiir), ') Wn/, le/icw neititer the 
seiler nor ihe buyer spraks frilmirt f /n- pri.e) lor the.re is tt custom 
to that effect.'' 

There are certain conditions to be fulfilled (sonre relalerl n llre uvo pari ies 
whileothers to the commodit; i lo m.rke ,1 trade traus.ietion valid, lackingany 
o f ivlricli invalidates Ihe traiisaction: 



Conditions Rclatcd t o the Seiler and the Buyer 



First; Mulual Consent: A trade transaetUin hccomes invalid ifeitherrhe 
seiler or the buyer is unjustly forced h) conclude it. Allah, Exalted be 

"...but only [in lawful] business by mutual consent..." 

(Quran: An-Nisa: 29) 

Moreover, the Prophet (PBUH) sald: 
"Svlting Jumkl tv oniy bywuUuH aMWrtf." 

(Related by Ibn Hibban, Ibn Majah, and other compilers of Hattith)* 

valid, as in the case when the ruler (or the one in authority) forces a 
bankrupt person to sell his remaining praperty Ln order to pay off 
his debts. 

Second: Ruing (r*e, baring reached pubcily, Uring Icgnlly aeeoimlable, 
and being mmtr. A Iradc triinsailUin bccomes Invalid if either of the 
seiler or the buyer i.- a minor. J fnolish »r weak-minded person, an 
insane person, or a slave who has not taken his master's permission (to 
conclude the transaetion). 

Third:Ucirg:lK'imn; riu:ilk V uiiiimu;i:;, »rll'.i:mi>iicy)ura ivpivsemalh* 
of the owner: The Prophet (PBUH) said to Hakim ibn Hizam: 
"Do nol seti whtu yon do nol hitw (arpos$ess)" 
(Related by Ibn Majah and At-Tirmidhi who deems ita sahih (authentic) 
tfldtth f * 
Al-Waztr said; 

holai ■ i v r/m' i.' i. .„.j'! i 1 1 1 1 m'i/ loi o Mt.sltm to mV u'/n 'e' v. is 
nol pn-sent wilh him or wkmtWf tie dites nol possess, and theti gnes sini 
to buy f/i.il ttttnftjbrlm (intt»n,r.h>r Ihis u a vitkl trade tmnsmlitm" 

Conditions Related to the Commodity 

First; Being absolutely lawful to use: lt is impermissible to sell whatever 
is prohibited for a Muslim to make use of, such as intoxicants, the 
flesh of swine, musical instrmucins, and licad animals. The Prophet 
(PBUH) said: 
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"Allah and His MesstH&i /wfi/Ww/ ihc (nitit o/ intoxicants, dead 

artimak, pigs, and idah" 

(Related by Al-Bukhari and Muslim)' 

He (PBUH) Dlso said: 

"Allah prohibiteii hihKieaais and their (gaitial) prices, dead animak 
and their prices, andpigs and their prices." 
(Related by Abu Dawud)* 

It is also illegal to soli memipun; laK (orthe ones affected by impurily) 
for the Prophet (PBUH) said: 

"When Allah prahibits something, He prohibits the prke paidfor it."' 
Also, Al-Bukhari and Muslim related Chat the Prophet (PBUH) was 
asked: 

"O Allahs Messenger! What abon! Ihc fat of dead animah, for it is 
usai for gnasing the btmtf ,w,l Ok Ititfcs, mitl pmpk w H («s ml) Iur 
lampir He (PBVII) irpiad. ;\\t, i! h pmhibited.' " 

Second: The prke and the commodity must be available, (when the 
trade traiisaction is LOiielndcd 1. kir any Lii'Livuilable caivanuKlily is 
considered nonexistent and is illegal to be sold. For example, it is 
illegal to scll a Cugilive slave, a rtroaway Laun i, or a bini in the air. 
Likewise, it is illegal for a Muslim to sell something taken by foree 
«itept :n Ihc |wsir.iv«l Ihc ww vebo «k* it f.wvclully, wone who is 
able lu rcsroiv it (nk.h as Ihc pulkc . u a iudge ur ihc H ke. lu guarantee 
delivering it to the buyer). 

Third: The pricu anti Ik- nnr.:inidily must bu komvn lo the seiler and 
buyer, !<>r hidmgany ts rrgwibd a» lr.iud whkh i- pmhibited iri Islam. 
Thereiipon.it is invalid Iur lae buyer ro Imysomethinghe does not see 
or recognize, and lorthe.sdlcrln scll ananimal embryoin its mother's 
womb or milk in udders, separateiy. Aki», ihc w-Uing systems called 
matAmanah" atid iiiumihidhaii' are pruhibilud. Abu Hurayrah (may 
Allah be pleased with hintt) narrated: 

"The Messenger of Allah (PBUH) Jhrlvde sellhig by mulamasah and 
mun&badhah" 

[Related by Al-Bukhari and Muslim)" 



Selling by hust'ili (Munc), Kkewise, js prohibik'tl; it w «lolher type of 
sale ivhich means that when ihe buyer ihrows a stone at a certain 
commodity displayed for sale, h e has to buy it at the price decided by 
the seiler. 



1 Al-li,lk!Bli^(|--H|.|/.;-:[|;l,HlAll,ll,!lM.;S.!,ji.VIH,|. 

2 Di ribir; An dd Arab lh.il v.\]uliI -: i. j: 7 - ^i:i-iimm 
IStr.-Mrinm-pl-nt.W *|. 

4]bn M4jah(JI»5ip(29| and lb> .b.iil i-Wh/'i : i :.' Mi)'. 

5 SoWA (autbentk) jwiflri! is a fradif/i whose ehain uf transmis 
by iv.ily piot» peram» who haw bwn know» for (heir utnrifchlnoKt md ocatUtudet 



n VI -5.1 Ibmu.l i '^M--l , -.-4-i-.| Al ■lir.,, .11,1 I )>.<:,:• H I. An '«! ( ICO") I UM and 

ll-i- Majali (2 187) [3110]. 
T .H.B»U.»m u:.»*; |4W.*?| ani JWm i UU I: |*<s|. 

8 Abu Dawud (3485) [3/487]. 

9 Aba Dswiid (3488) [3/488]. 

10 MnttoMMfc \ w»; 1. 1 M 1 1 i n - ««I h, be practked before [siam; it means that when 
tbe bnver uhkIil:- <uimabi ni; ,.l i'.pi;v.-.v : , ku .sala, Ih- baa to buv i al t'a.' pria- iltaa.kvi 
by the seiler 

; | WmwlimW: A ivay ol iellin S used to bc prartkv.1 Vktr Islam, it ratai:» lli.il «h-, 
the buyer thraws something to the seiler, the buyer has to buy it at the price decided 
by the seiler. 

12 Al-Bukhari (2146) [4/453] andMusiiru (3780) [5/393]. 
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Prohibited Trade Transactions 



Allah has madc trade permissible tur I [i.- u .r. I ng as it does not 
cause them to miss what is more useful and raudi important, such as an 
obligatory act of worship. TraiJe is also permissible so long as it does not cause 

ll :s 111 uni , l ■ I l Ini 1 li 1 I 1 11 l| 111 1 n 1 h ,| 'j' „n I t 'r 1 1 1 
is Dbligatory to buy or sel] after its second prayer cal! (adhan), for Allah, 
Exalted be He, says: 

"O you who have believed, whtn l the adhan j is calledfar the 
prayer on the duy of lumu' ah [Friday], then proceed to the 
rettwmbrunce of Allah and teave trade. That is better for yau, if 
yoHOttlyknew." ( Qui'an: Al ■ Jumu * ah; 9) 

Thus Allah, Glorified and Exalted be He, has prohibited trade when the 
pr.KU rnll Inr ;hi- Ihmi: V.'j 1 1 n.ki 'l l', r,. 1 i- li.vIjK-J k- si Mualim sll'iukl X 
toobusywith trade lo attendthL Prayer. Alkli h.i;, m.-niurcd Ir.uli'hi parlk u Lir 
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as it is one of the raost important worldly activities that occupy people's times, 
as most people eam their living through trade This Divine prohibition irnplies 
that trade is prubibiled and invalid al sudi a time (wlien the jwmt'ah Prayer 
is due}. Then Allah, Glonfied and Exalted be He, says, "That", referring to 
leaving trade atid attending the }umu 'di Prayer, "is better for you" than being 
occupied with trade "ifyou only fai«w"yiuiv ovvn gwii and i n i. s resi s, Likewise, 
it is prohibited for a Muslim to be occupied with any worldly activity, not only 
trade, at the due time of /um u 'ah Prayer. 

It is impermissible for Vhislinis as wdl (o lei Irade ur aiiy ollier worldly 
activity divert them bom establisbing tibligiHi.iry prayurs afier hearing the 
prayer call. Allah, Exalted be He, says: 

"{Sudi niches are] in houses [i.e. masauesj which Allah has 
ettfered to be raised and that His Name be mentioned (i.e. 
prahed} therein; exalting Him within them in the mornin$ 
and the evenings. I Are] men whom neither commerce nor sale 
dtstracts from the remembrance of Allah and performamu of 
prayerondgiringofZak6h'. Theyfeara Dayln which the hearts 
and eyes will [fearfully] tarn about - that Allah may reward 
them [according to! the best ofwhat they did and increase them 
from His boanty. And Allah gfyes provhioti to whom He witls 
without account f i.e. limit]," (Qur'an: An-Nur: 36-38) 

It is also illegal tosdlanylhing which can bc uh-U fordisoJwying Allah and 
aimmillniga sni. To illListrate. it U illcgal to sdll teri jin fruit juices lowhuever 
uses them formaking intoxicaiits,as it would be cooperation insirining. Allah, 
Eitalted be He, says: 

"...butdo not cooperate in sin and aggression..." 

(Qur'an: Al-Ma'idah: 2) 
Titis Itiiid of sak* is considered moperatiun in aggression. Similarly, it is 
illegal to sdl weapons, aniiamcnls, and munitions at the time of dissention 
among Musliras lest they might be u.*: J for killmg Muslims; the Prophet 
(P BU H) prohibited Muslims to do su, and Allah, Esalted be He, says: 
"...but do not cooperate in sin and aggression.." 

(Qur'aTi:Al-Ma'idah:2) 

I n (his roiinection, Ibnul-Qatyyira said: 

t 'ndpetmisvbthf) 

ofti nik ari- «Iso ttfinlttt h' mtentituu mul magt For exampk, one is 
prohibited frtm scUingsomeone rr. m:iipmi ifone bimvs lliat he wmdd 
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use itfor kitling a Muslim, as ihis is considered cooperation m sin 
mu! aggnssion. Honvwr. ifa Muslim selis a weapon to someont who 
fights m the Cause of Allah, s! is eonsidcred (for the seiler) a sign of 
abedieiKetmddevotkmto Allah. On duiotUiu luiiulj! is impi-inussilnr 
tosell veapma to limit wtmJWt Muslim, „r ihuse »fc> use thau for 
highway robbery, as it is regarded as cooperation m siti." 1 
Musliras are not permitted as well to cancel the sales of one another. For 
raample, a MusUm seiler tnay say to a customer who has paid ten pounds for an 
item from another seiler, "I cau sell you a similar piece for only nine pounds," 
or "I cari sell you a better one for the same price." This is prohibLted for the 
Prophet (PBUH) said: 

"You m ust not try to can cet the sales ofone an o therr 
(Related by Al-Bukhan and Muslim) 1 
The Prophet (PBUH) also said: 
"A Muslim must not try to cancd the sales ofhis (Muslim) brothsr" 
(Related by Al-Bukhari and Muslim) 1 
Likewise, it is impermissible for Muslims to cancel the purchases of one 
another. For instance, a Muslim buyer may say to a seiler who has sold another 
Muslim a commodity for nine pounds, "I can buy it for ten pounds," or the 
like. Mowadays, many a prcrfiibilAl imdc tiaraaclion liki- ihcai'oKmenlionnl 
ones necurs in the markets of Muslims. So, a true Muslim must avoitl such 
violations, forbid them, and show disapproval of those who commit them. 

Among the prohibited trade transaetions is that made by a town dweller 
on behalf of a desert dweller, for the Prophet (PBUH) said: 

"A town dweller should not trade on behalf of a desert dweller" 5 
Ibn ' Abbas, commentmg on this badith, said, 'h means that he (a town 
dwelk-ri should nol «ct as lus tn desert dwdleri) broker"* 
The Prophet (PBUH) also said: 
"Uave thepeople alone, Allah willgive them provision from one 



is, a town dweller is prohibited to sell o r buy on behalf of a desert 
ln faet, what is prohibited is that a town dweller goes to a desert dweller 
;rs his service to buv or sell somethine on his behalf. Yet, it becomes 
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permissibleonlyifthedesertdwelleristheonewhocomestothe town dweller 
asking him to buy orsdl on his behalf. 

Another type of prohibited trade i s c liat called inah, m whidi a seiler 
selis a commodilv mi civdil n> ;i luyei- and Liien huys il (nun liirn at the same 
time at a lower price. For eitample, a trader selis a car for twenty thousand 
pounds on credit then buys it frorn the same man (who has just bought it) for 
filum llmn^ind puumls eash. I'lius. ilm orisinal buyer owes the seiler twenty 
thousand pounds to be paid at the due time. 1 his kind olsdling is prohibited 
,is il is mete fraud and (»k uflhc i'nnns iifrilu? . In ih» vviiy. the seiler selis a 
sum of money on credit for another one in cash, making the commodity just a 
means of fraud. The Prophet (PBUH) said: 

'■Ifyousdl lotuK itiMilier wilh inah, Md th« Itikaf cam (i.e. become 
accupitd with worldly gains), became pleased with agrkuhure, 
andgive up jihad (fighting in tht Cmise of Allah), Allah mil make 
ffejmif /irctvH'f weryoa, and will >»>l B'/durrau- it mrtil yott rvhir» 
(i.e. adhere) ioyour reli^onf 
He (PBUH) also said: 
"There will come a time tvhen people consider riba lawful by 

Endnotes 
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Conditions of Trade 
Transactions 



RecurrentaretheconditHuis^t by a M-lkT.»-n buwr whcn ciHiclutlinj; 
a 1radt- rransat-titin. Atmirdi nyjv, it Iilk kinjiiii: a ruvi'ssily l" slutiy and 
tackle the differein kinds etf smch ci.ndili.ms, jiointing uut the legal and 
theillegalonesamongthem. The/aijffis ' (may Allah have mereyoti them) 
dd'ined n i/iimliLiim («f a Iratk- Irunsiu-Iio..) as fWIlows: "/I K oMigiting 
arit' vfllte lm> [HKlia (oj !lw mk) t>y lli-: rtiwr Ilir i!"- Imtcfit tifiln- iiitdT." 
According to the faq!hi, a transacliojml nondii ii>n is invalid unless it is 
made at the time of the transaerion and ombeddc-d in the tiansaclirui.-il 
contraet. In other words, a condition is invalid if made befbre or after 

In general, the conditions in trade transactions are dividen into valid 
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First: Valid Conditions 

Valid conditions are iIukc tluit do not coniradicl the objective ofthe 
contract. Such a kind of condition obligates its fulfillment; the Prophet 
(PEUH) said: 

"Muslims must keep to the conditions they makef 

Such conditions obligate fulfillment also because a!l conditions i n trade 
transactions are originally legal except for those invalidated and prohibited by 
the Lawgiver . The valid conditions are of two kinds: 

1- The flrst kind of valid conditions of trade transactions is that which 
ensures and consolidates the contract, and benefits the one who sets 
such conditions. Examples of such valid conditions are those made hy 
the seiler such as stipulating taking a security deposit or stipulating 
surety; this surely mar.es the seiler l'retr from worry, There are similar 
valid conditions in favor of the buyer, such as stipulating delaying the 
payment or pan of it for a specifiej term, i e to pay it at a spcdfic 
data St» buji as th* buyer is c;>i»miucd 'o this condition the sale i* 
valid. A buyer may set a condition concerning a specification of the 
coramodity, such as requ iring a special brand or produet, as people 
have different prelerences. lu sudi a case, the sale is legally valid as 
luni! as the eoinmodily ineets this eeediliorit othenvise, the buyer 
has the right to cancel the contract or at least get a compensatiou 
for the missiim slipul.iled tpialih. This eompciisalion is eslimatetl by 
eomparir.;; the valw ofthe eommodily meeling the required condition 
and the one lacking it, and then the difference between the two values 
can be paid to the buyer i f he asks for that. 

2- The second kind oi lidtrai tional nd.it ns is that in which one 
ofthe two parlies slipalatcs btauTilinj; lawl'ully from the cominodity 
in a certain way. For example, a seiler of a honse may stipulate staying 
therein for a specific period. or a seiler of a riding animal or a car may 
stipulale riding it to a ctrlaut place. lahir (may Allah be pksised wilh 
fiim} narrated: 

"77ie Prophct (PHUH) sahi a cantel and stipulated to ride it (and use 
it) until he maches Medina? 
(Related by Al-Bukhari and Muslim) 1 

This kadith states the perm iss i b i 1 1 t v n ;" s r/i ! i 1 1 !• a ini 1 1 1 mal and stipul ating 
riding it to a certain place; the same goes for similar tiansactional 
cases. Another example is wlien ide htiver stipelates a spedfic work 



to be done to tfae commodity, such as buying firewood stipulating that 
the seiler should deliver it, or buying cloth making a condition that the 
seiler should stitchit. 

Second: Invalid Conditions 

There are two kinds of invalid conditions; 
t- The first kind is the invalid illegal condition that basically nullifies 
the sel I Ing contract, such as when one of the two parties stipulates 
another contract within the main one. For example, it is an i Ilegal 
condition when a seiler of a commodity makes a condition that the 
buyer must malte h i m his partner in business, lend him a sum of 
raoney. or allcw hini to share his hmise, etc, or t hai he says, "I sell you 
this commodity on the condition that you rent me your home." Such 
a condition is legal ly invalid so ii nullifies the original contract. This 
is because the Prophet (PBUH) forbade concluding a selling contract 
based on another conditional contract 5 . This Prophetic prohibition 
was interpreted by Imam Ahmad Ibn Hanbal (may Allah have merey 
on him) exactly as we have pointed out above. 
2- The second type of invalid transactional conditions is the one which 
itself is null and void, yet it docs nol rullify the contract. For example, 
a buyer of a commodity may mate a condition that h e will give it back 
ifbe undergoc* loss, or u seiler of a commodity may mala ,1 condilion 
that the buyer mosi nol resell it Such a type of conditions is legally 
invalid as it violates the principle of a business contract that absolutely 
allows the bilyet to use the (purchased) commodity in whatever 
manner helikes. The l'rophei (PiSliII) said: 
"Ifanyone impases a condition whkh is not in the Book of Allah, then 
that condition is invalid oven if he impasvs one lumdred conditions." 
(Related by Al-Bukhari and Muslim)" 

The phrase "in the Book of Allah" in the aforementioned hadith refers 
to SharVah (Islamic Law) including the Quran and the Sunnah. 
Still, such an invalid type of conditions does not nullify the contract. 
To iltustrate, in the well-known incident of Barkah, the one who 
sold her made a condition that her wala" would go to him if she 
was emancipated. However, the Prophet (PBUH) declared that the 
condition was null, yet he (PBUH) did not consider the contract to be 
invalid. Then, the Prophet (PBUH) said: 
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"Vcrily, the wali)' isfor the emaiu.ipator''" 

A M us! i m i rivolved in businesse s , piird i u ^ i n j; a ml sel I i «g, sh ould learn 
the legal rulings tm lr;ulr Iniiisiii'tmris as well as the valid and invalid 
conditions of any business deal to be aware of the legal situations 
in silih 'k.ilin^ Tliin. Aiiiuiins i m 1 1 n J leg.il sulutiimi to their 
contrmvrsio rft-iilling l'ram trade transactions, mostof which result 
ironi Ihe i^ijDiMijLi' ni lln 1 >il]ii', Lho buycr, orbolh.ol .sudi nihili^ a.i 
well as the invalid conditions they set in transactions. 



1 Faqih: A scholar of Jslamic jurisprudence. 

-Abu L>iwud(?5!M)['"l<> . M-i-alH.i ,M rirmidhisWW) IW6341. 

3 The Lawgiverof Shari'ah (labmic 1 iv Alih. KtahnJ fcHi: tlie vr». OB alto «fer 

^ll.ii'niplltttPBUHHsheneverordainedbutwhatwaSrtvealedtohiillbyAIkh. 
J .M r,ulli.mi.'ls 1 | r W|..i.J.1irt, i ^ 
5 At-Tirniidhi (1234) ,nnl A n Njsjj (IMS) |4/340|. 

(.Al liukl, J ni:i5V.! IMhT|;„ul Mi.tli:,, :."(,: 
7 ■ A'iahah's Muslim fconlc «tavc. 

,1 ni.tf: 1 h, fosil tim» L". ".illy by vinn-o-cr u ( wlk»i . 

'i Al Huth.ni 121S=1 l.'lh-l »hl Mu-liin.'V-r,'.|-.""il| 
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Islam is a lenient and comprehensive religion that cares for Muslims' 
interests and mitigates difficulties lu make things easy for them. This is 
r . ,1 ,i m li. I min; ,i i i. n i li i I u. n i u i s j I n i, n 

of the seiler and the buyer the choice co consider bis own interest so that he 
^in LiH.lirn ii li,,: liL'ii.-h^ ih i ..ii.. i .ui d', n.it 'a l'.. i; .' ipi'.'i'. n i >v .'.IM-; >.,v. 
'.nuirct; tqpn\'n$t\w j.ak\ ( )pli>ni ! n mi-*n> ^\loni; ih.! I hvh i'- Mlrr 
in either the conclusiun or th( voidance of the sale. 
I . n .u,- lulit ■ ■ 'l i 'l 11 1' 'l' M n i- ll n 

First: Option during the Session 

Both the seiler a nd l he buye r havc t htr J i "i . ' i ' . i " i . i 1 1 r. o r ca n cel the deal 
as long as thev hars r.oi sepa - iu-«l frwn the place of the deal. Cor llic fr.>|>bc: 
(PBUH) said: 

"Boththebuyera Ith 'i ," i famcetingorccttfinmHg 
, Utt togcther."' 



TTRADE TKANSACTIONS 



His Eminence scholar Ibnul-Qayyim (may Allah have mercy on him) said: 
"The Lawgiver has ordained the option during the sessian while 
concluding ttack transactions for the interests of the two parties 
ta achieve full consent and satisfaction which Aliah stipulates m 
transactions when He says, \..by tnutual consent...' (Quran: 
An-Nisa':29) Sometimes a cantract is conduded without being 
reconsidtred or revhweA. Therefore, the perfect SharVah (Islamic 
liw) neassitates the ezistence of a sessiott during which the two 
pMli 1 i i J ' f i • . , 

hadith, boththt sei/ef ' , ' > ' the choia to confirm or 
c a i ia! f h e di 'a l u s tong > • s ( twy i r, i iv ; ,o t se/w m tedfron 1 1 h e pla ce v f the 
deal. However, if the tim parties or one of them ignores this aspect of 
choice, the deal ts s ' , t r hided. This chaice 

is a right related to bath the seiler and the buyer, and tadi of them is 
u!hmv./l lu igitom it '-. iis long as they have not parted and are still 
together, or one of them gives the other the option (of keeping ot 
canceling the bargain); as the Prophet (PBUH) said. However, it is 
prohibited for endi oflhc Mu partia to hasten to leave the other m 
order ta pnvtm himfivm ntmnswhsring the deal. Amr Ibu Shu 'ayb 
reported that the Prophet (PBUH) said, ', , . and it is not permissible 
for one of them to separate f m m the other for fear that the latter 
may demand that the bargain f"w resdmied' '"' 1 

Second: Option of Stipulation 

The two parties can slipulate, during o r after concluding the contrset, that a 
certain period of option (to accept or reject the deal) is to be specified. If bofh of 
them agree to that, theu they have the riglil of option whether to accept or reject 
the deal within the specified period. This is because the Prophet (PBUH) said: 
"Mtidhns wiewr keep to lho oondiiions thvy nuda:'"' 
Moreover, the validity of the option of stipulation is tndicated iri the general 
meaning of the following Qur'anic verse: 

"O yon who have beliered, fulfilt [alll contraets..." 

(Qurtn: Al-MI'idah: 1) 
However, it is permissible for each of the two parties to nuke a spedal 
condition to serve his own interests even if the other does not make any, 
provided the other agrees. At any rate, option of stipulation is something that 
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concerns the seiler and the buyer, and they are allowed to use it in the way they 
b ke ]vn>vidi;d ihere is mutua) consent. 

Third: Option in Case of Deception 

If the bnyei or the «Iler is «ravclv dcLt'kvd Ak to misjudgmem ui I he siilc. 
he is permitted to confirm or cancel the deal. The Prophet (PBUH) said: 
"OneshouUnot harm others norshould oneseek benefitforoneself 
by causing harm to others."' 
He (PBUH) also said: 
"77ie property of a Muslim is not tawful (to be taken) except by 
his consent."' 

None likes to be deceived through the sale, but if the resulting loss is 
iini^iiilkimt and nsualU' «ecws amroig p«!|ifc. Ihc ikveiwd person has no 
option to cancel the deal. 

The option in case of deception or misjudgment is applicable in three casea: 
The first case i s that o! decdeiny a stranger seiler (or merchant) by 
meetirig h i m before he reaches the maiket. If a Muslim enters into 
a business transaetion with such a seiler (or merchant), and then the 
merchanl llnds ont that he has been paid less, he legally has the option 
to cancel or confirm the ttansaciiun. Imam Muslim related that the 
Prophet (PBUH) said: 

"Do nol mecl ntiii'ir/iiij» «u iiii :v,;r >r,ul aitcr imo imsiness tmtlstiction 
wiih him Whaewr mtt'ls ''"».' ,tmt tmyshmn htm artdthen the owner 
of merdumdise comes iuto f/ie „uirkd Umdinidi il'.ai ih- iim been p.iid 
less), he has the option (to declare the transaetion nitll and void}." 7 
Thus, the Prophet (PBUH) prohibits a Muslim to meet a stranger 
(merchant) before he reaches the market. The Prophet (PBUH) teaches 
us that if such a merchant finds out that he has been paid less, he legally 
has the option lo eimeel nr eonl irm lho Iransaetkm. 
Sahykhul-Islam Ibn Taymiyah (raay Allah have mercy on him) said: 
"TVie Prophet (PBUH) stressed that a stranger (merchant) has the option 
to cancel or confirm the trade transaetion ifthe buyer meets him outside 
the market (before thefarmer knows about the recent market value), for 
it is a kind of deception andfraud." 



Ihmil-Qayyiiu {may Allah, luu-v me:vy ■ in bim) iitated: 

r/;«/ran»nrfNin e lorfviWi-H tf#Hff tonrr «rni/iv«rY thi-scikrirteidiaut, 
u.trnt; (lir !(«!,•• ■ s»*W» i I ■ ■' ■ , nih',".ll /«(« i'.\< If.ju 

what h due. Therefore, the Prophet (PBUH) gives such a merchant the 
riglil tsj oplion vAii'liiei m caua'l m canjirm sudi <i deai when he enters 

f/icf ' i'"'"' 1 > ■ f'' ">■ " ; »"!■"'" ' i'"'" : ■'■H' h i meKhatiti right 

ii/ option iu tasc oj dt^'i'iun: j.' indisputuble, as he does nol know the 
nctunlautrket vatuefm hhgoods. ,w<A lim, tim buyer is legally comidered 
tleceitful. Likewise, a stranger has the same right ifhe is soid something 
i :. eed'mgly mon e.ipensive than that cfthe market vatue."' 

The second case in which the option Ln case of deception U applicable 
is that of najsh, i n which the buyer is deceived and ensnared by the 
artiflcial outbidding of a fake buyer. This is an illegal act as it involves 
fraud anti deception to ensnare the buyer; such a kind of sale, najsh, 
was prohibited by the Prophet (PGUH) who said, "Do not ouibid in a. 
sah in order to ensnam (others)!^ A similar form of such a fraudulent 
selling is when the owner of the commodity lies to the buyer and tells 
him that he has been offered such and such a price for his commodity 
or that he has bought it at such and such (a price). Likewise, it is 
regarded as najsh when the seiler apparendy insists on a certain price 
for his commodity, which cosls much U*s (llian l W»), so that the buyer 
may take it for the highest pr i ce j « i s i I j 1 1 . 1 : < 1 1 i [i s i ;i 1 1 cc, a seiler may ask 
for teo pounds to sell a commodity that i s worth only five in order to 
make the buyer pay a little less than teri. 

The third case (in which the option in case of deception is applicable) is 
that of a gullible buyer. In this regard, Imam Ibnul-Qayyini said: 
"The Prophet (PBUH) says, 'Cheating a gullible buyer is (a kind of) 
riba . A gullible buyer is a person who does not know the actual 
value ofgoods and is notgood at bargaining. Rather, such a person, 
out ofhis kind nature and mnoa-na: Ousls the seiler. Thus, if such 
a buyer is gravely tkccmJ Ihwngh u sale. he has the right of option 
(whether to cancel the deal or not)" 

Generally speaking, selling based on deception is prohibited as it is 
.1 means of cht'iiting Ihc buyer. In siimc mirkets of Muslims, when a 
new merchant offers some goods for sale, the main market merchants 
conspire and send one of them to bargain with the seiler for a lower 
price. Thus, the seUer becomes obliged to sell him the goods at a cheap 



price (as nobody else uutbids). Afterwards, the buyer returns to his 
fellow merchants to divide t h c gnuds .imong themselves. This is a 
prohibited sale fnr il is a kind uf dtccption and iniustice. In sudi <i 
case, the deceived seiler has the right of option to cantel the deal and 
restore his goods once he knows about the plot. Whoevcr coramits 

repentance. Also, whaevei is acquainted with the legal ruling on such 
sales must show his disapproval of those who praetice them and report 
them to those in authority iri order to receive deterrent punishmenl. 

Fourth: Option in Case of Cheating 

Cheating in a trade transaetion means to swindle by making the commod- 
ity'sadvantagevisibii: and coiicealing its i'rkvl. Iil sudi t r.insactmns, the seiler 
keeps the buyer in a state of darkness so that the latter would be unable to see 
the defect There are two kiiids ol such transactional cheating: 

1) Hiding the defect of the commodity 

2) Displaying the commodity beautifully i n order to raise its price 

AU kinds of cheating are prohibited, and the Shari'ah (Islamic Law) 
permits the buyer in this case to cancel the deal as he has paid the seiler for a 
false quality. In addition. if the buyer had known the truth, he would not have 
paid that much. A n o.nu i i t n 'i li i n i i n I i ! :rp 

without milking for a long tirne befbre displaying them for sale to make the 
buyer believe that they always give a lot of milk. The Prophet (PBUH) said: 
"Do not keep aimdi or $!wrp ivillmil niiSking for a loug tirne, for 
whoercr buru such cm animai has ihc optiov to milk it and then 
dedde whetherto keep Itor return it to the cnvner long with onesa"' 
ofdates (in iornpensatian for milking it)"'' 
Another eicample of such transactional cheating is hiding the defects of 
a house o r a used car displayed for sale to deceive the buyer, 

A Muslim trader must tell the truth about his commodity for the Prophet 
(PBUH) said: 

"The seiler and the buyer have the right to keep or return goods as 
long as they have not parted. If both parties speak the truth and 
pamt oui the defect ana r rutin i >J ' ods) then they will be 
blessed in their transaetion. But tfthey tell lies or hide something, 
then the blessings oj their transaetion mil be destroyed" 



ITKAPhTUANMCI KJNS 



Thus, the Prophet (PBUH) states that telling the truth (while buying or 
selling) is a means to get Mahs blessings whereas telling lies causes the blessings 
to be destroyed. That is to say, a littie money gained through telling the truth 
is blessed by Allah, but much ill-gotten money, gained through lying, has no 
blessing at all, 

Fifth; Option iri Case of Defect 

It is the option given to the buyer to cancel or confum the deal because of 
a defect. In this case, the cornmodity has a defect before sale and the seiler has 
not mentioned it or he knows nothing about it. The legai principle that gives 
the buyer that option in case of defect is that a considerable defect usually 
reduces the value of the commcdity or decreases the material of the commodity 
itself. In order to judge such a defect, the buyer should consult esrperienced, 
trustworthy traders; if they consider something a defect, the buyer is legally 
permitted to cancel the deal, and if they see no defect that reduces the value 
of the commodity or decreases its material, the buyer has no right to cancel 
the deal. Therefore, when the buyer discovers and verifies the defect after 
conduding the deal, he is legally permitted to confirm the deal, taking due 
compensation (wliii:h Ls llu- d i I l'i-runce i n price due to this defect) for the loss 
caused by this defect, 01 to cancel the deal, giving back the commodity and 
taking backhis money. 

Sbtth: Option in Case of False Price 

This right of option is apphcable in fout cases: 

1- When the seiler claims that he will sell the commodity at the same 
price he has paid for it, and then the buyer discovers that the actual 
price is more or less than what the seiler has claimed. 

2- Whenoneclaimsthathewillmakeanotherhispartnerinatransaction, 
then the latter discovers that the actual capital put by the former is less 
thati what he has claimed. 

3- When the seiler claims that he will gain only a certain sum of money 
more than what he has paid for the commodity, and then the buyer 
discovers that the actual price is less than that 

4- When the seiler claims that he will sell the commodity for a certain 
sum of money less than what he has paid for it, and then the buyer 
discovers that the actual price is less than that. 



In these four cascs, as long as the acttial jiriec diflws rrom the price 
mentioned by the seiler, the buyer has the tight of option whether to cantel 
or confirm the deal, according to onc of the opinicms 01' Hit' Hartbali School. 
The second opinion (in the Hanball School) is that the buyer has no option to 
cancel the deal but the deal wil! bc bss«c mi the setual price, not the false one 
told by the seiler, and Allah knows best. 

Seventh: Option in Case of Difference 

If the buyer and seiler differ about the price, the commodity, its amoutit, 
or its quality, and they have 110 proof, each of (hem must swear by Allah that 
he tells the truth. After that, each of them has the right to cancel the deal if he 
is not satisfied with the oath of the other. 

Eighth: Option in Case of Quality Change 

Sometime a buyer purchases a commodity wbich he has seen some time 
bc&re (conclurfin;; ! he tirai), and then he discovers that its q:i;ili(y [isschanged. 
lnthiscase.thebuyerhastherightofdptionwhethertocancelorconfirmthe 
deal, and Allah knows besi. 
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Disposal of a Purchased Commodity 
Before Receipt and Rescinding 
of Bargains 



ln this chapter, Allah willing, we wilJ deal with the rulings on the lawful 
disposal of a purdiaseil tiirnmodily bHilri: rt:Ci:iviil« it. Wc wrfll silsti illinlratc 
how the bargaiti is legally conduded and when it becomes illegal. 

One shouid bc aware tbat U is invalid lo sel) a purdiascd commodity beiore 
receiving it whether it is measured, ivei^heil, counted, or measured by cubit, 
as theJjndms agree. The same ruling a[i[jlic:s tu nilitr WiiOs of commodities 
acewtling 10 'b'- preponderant vieiv of the Muslim seholars {may Allah liavc 
mereyoti them), for the Prophet (PBUH) said: 

"He w/10 ti/>'s n fomlstuff shouid not scll it until hc has icmvcd it 

with exact f uli measure." 

(Helated by Al-Bukhirl and Muslim) ' 



rik.\i):-'!K,w,\i :uo\s 



[n another nnrration, it rcadt, "...unti! hc iio.s m rinil H."' ia Muslim's nar- 

ratiiin, it sUrtss, "...::ii!ii t/c lio f u sfg/W ;f."' 

Ibn 'Abbas(may Allah bepleased wilh himl ssid, "I cmsider thatthesame 

ruling (offoodstujfs) is appWerf to fl/i rypei o/ sate." 1 This ruling is directly 

stated in the Sunnah (Prophetic Tradition); Imani Ahmad related that the 

Prophet (PBUH) said: 

"When you buy something, yon should not sell it until you have 
completely received itf 
Moreover, Abii Dawud related: 
The Messenger of Allah (PBUH) forbade setling the goods where 
they are Iwiglu mitil the tradesmen take them to their ftouses." 6 
Shaykhul-Islam Ibn Taymiyah and his student Ibnul-Qaiyyim (raay Allah 

have mercy on them) stated: 

The eause behmd prohibiting the buyer to seli a ccmmodity unti! 
he has iompktely 'tvvhvd il is lili seeond hsiyeri htMIity to reeeive 
the eomniodity. The original seiler may not detiver the eotnmodity to 
thefirst buycr espccially whei: the foriner sees tiu: expu:la] profil of 

»(,■ i.",vi „'."lt ;: h , >,(,[, :,, n ,i,'ther person. In this 

atse, the original seiler may do his best to eancel the deal whether 
through resclndiug or swindliiig. This nilitig is further confirmed liy 
ihe (Propinsi: i /m j/;/,'.' i ; ii j i r af mttking profit thnuttft what is not in 
one's possession"' * 

Accordingly, Muslim-; im:sl j,lh«rc lo tbc ;;lorem:-Mioued transactional 
legal mlings. When a Muslim hu;-s :i commodily. hc is -ml permitted to sell 
it until he has fullv received il. I kiwever. mnny people «re negligent in this 
regard, as they buy goods and sell them before they receive them, or when 
th ey receive only pari of them , and this is not a legal receipt of the goods, For 
esample, a buyer may count swcks, parcck or bewc* :n :he store i>t' lho seiler, 
and then sell them to another person, which i.- nol eonsidered a legal receipt 
of the goods that enables the buyer to sell them. 

Some may ask, "What is then the legal receipt that enables the buyer to 
have disposal ol'the purcbased eotnmodity?" The nnswer is that the legal 
receipt of goods differs aecording to their kinds; every kind has its own 
valid receipt, If the goods are measured, weighed, counted, or measured by 
cubit, their valid receipt must be through measuring, weighing, counting, 
or measuring by cubit respectively, provided the goods are taken to a place 



belunging to the buya:. Jf the good.s atc dutliev animab, Cl ; .js, or tbe like, 
their valid receipt is fulfilled by taking thern to a place belonging to the 
buyer. If the goods can bc delivercd h y band, sudi ,ls jcwels. Imoks and the 
like, their valid receipt is fulfilled by the buyer's actual possession of them. 
Yet, ifwhat is purchased cannot be moved to ddivc-r, sudi as tuiuses, lands, 
or fruit on trees, its valid receipt is fulfilled by hari d i ng i t over to the buyer to 
b e at his disposal as its new owner. The valid receipt of a house (or the like) 
is fulfilled by giving its key to the buyer and handing h i m over the property 

We have already mentioned some hadilhs prohibiting a Muslim to sell 
goods if he has nof validly and fully received them from the seiler. This ruling 
scrws lh« inlers-sls uj'boib the buyer and the seiler, atid prevents controversies 
and disputes resulting from the remissness of the buyer and seiler when the 
former receives the goods from the latter, o r when the buyer neither cheeks 
the commodity nor verifies its quality;md spuoii uai i<ms :><-lnre ejempting the 
seiler from liabilitj i [uslimmus idhere to andearry out the aforementioned 

However, many people today are remiss in the valid receipt of the goods 
they purchase, committing what has been prohibited by the Prophet (PEUH), 
and thus they «uffcr iitnlnnvrsic and disputes. Sometimes, the buyer regrets 
when he discovers the actual specifications of the goods (after concluding the 
deal) and then he cannot cancel the deal eitcept through long arguments and 
disputes; whoever violates the orders of the Prophet (PBUH) must regret and 
suffer consequences in the end. 

Among the transactional acts that have been stressed and highly recom- 
mended by the Prophet (PBUH) is that either of the contractual parties is to 
reseind the bargain if he regrets concluding the sale, does not need the commodity 
any more, or is unable to pay its price. He (PBUH) said: 

"Whoever aecepts the demand of a Muslim to reseind a bargain, 
Allah will reseind his fatilts cn the Day of Resurrection."'' 

Rescinding the bargain means to cancel it giving each of the seiler and 
buyer his due right. Among the doties of a Muslim towards his fellow 
Muslim brother is to agree to reseind the bargain when the latter needs that 
urgently; this is a sign of gentleness and good treatment, as well as one of the 
rcquiremi;oils ul' bnithetii m» jikI kllonship in Islain. 
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Riba 



Verily, the issue of riba is one of the most serious matters that should be 
tackled. In this regard, all of the heavenly revelations liave prohibited dealing 
in it, atid Allah warns those dealing in it with the severest threat. Allah, Exalted 
be He.says: 

"Thcse who consume interest cattnot stand ion the Day o/flcs- 
urrectionj except as one stands who is being beaten by Salon 
into insanity..." (Quran: Al-Baqarah: 275) 

I n this verse, Allah decrees for the person, who deals in riba and accepts its 
interest that he "cannot stand' from his grave 'ex cept as one stands who is being 
beaten by Satan Into insanlty'. This means that the usurer only stands from 
his grave like the epileptic when being at the time of parojtysm of epilepsy. 
Figuratively, this is because the usurer used to accept interest on his money in 
his life and thereby his abdomen became bulky with it. 
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Furthermore, Allah threatens the one who returns to dealing in riba after 
knowing that Allah has prohibited it, that he will be one of the inhabitants of 
the Fire wherein he will abide eternally. Allah, Exalted be He, says: 

"...But whoever returns [todeatingin interest orusury] - thoseare 
the companions of the Fire; they will abide eternally therein." 

(Qur'an: Al-Baqarah: 275) 

Allah, Exalted be He, also says: 

"Allah destrays interest andgives increasefor charities..." 

(Qur 'an: Al-Baqarah: 276) 

ThisversemeansthatAllahwipesoiittheblessingofmoneythatLsmingled 
with the interest gained from dealing in riba, Despite the fact that the usurer 
maybecome richer and richer, Allah will wipe off the blessing of his moneyand 
there will be no good iri it. Rather, this money will resah in had aa™(|titaKvs 
upon its uwner; he will be weary in this lift, puriished in the Hereafter, and it 
will beofnoavail for him. 

[n addirion, Allah dtstribes the usurer asa sintiirig disbeliever. Allah, 
Exalted be He, says: 

"Allah destroys interest and gives increase for charities. And 
Allah does not like every sinning disbeliever" 

(Qur'an: Al-Baqarah: 276) 

Thus, Allah tells (us) that Hedoes not like lhose dealing in riba. Accordingly, 
deprivation of the Divine love means being hated and detested by Allah. 
Therclbre, Alhh,Exalted be He, calls the one dealing in riba a disbeliever. The 
word 'disbeliever' may be interpreted according to two meanings. As for the 
first one, it refers to the person wlui is [jKn-edmgly ungrateful to the favors of 
Allah. Vut, hisiiisbelief does not mean thal hc i.- no longer n Muslim. Inothcr 
words, the usurer shows ungratefulness to the divine favors but still believes 
"m Aliah. I'liis is dik- lo the fact that this person does not show mercy toward 
the disabled, help the poor, nor grant a respite to the insolvent person nntil the 
latter's circtiiin.lji! lio i . j i> ito settlc his duedebt). With regardto 
the second meaning, the word "disbeliever" may refer to the actual disbeliever 
who is no longer a Muslim. This ia when such a person deals in rib& deeming 
it lawful. Hence, Allah, Eralted be He, deseribes such a person i n Ihis verse as 
a "sinning tlisbtlitrer" since he is mimersed in committing sins and wholly 
engulfed i n enjoying the material benefits illegally acquired from riba, and at 
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Furthermore, Allah, Exalted be He, as wdl as His Messenger (PBUH) have 
declared war against the usurer, since the latter is an enemy of Allah and His 
Measengerunle^hestopsdealingiririM.AIIahdescribestheiisiirerasawrongdoei, 

"O you who have believed, fear Allah andgiye up what remains 
[due to you} of interest, if you sitoald be betievers. And if you 
do not, then be infarmtd of a war [against you] frtsm Allah and 
His Messenger. But ifyou repent, you may have your principal 
- [thusjyou do no wrong, nor areyou wronged" 

(Qur'an: Al-Baqarah: 278 - 279) 

In addition to all these prohibitive Qur'ank verses that deter dealing iri 
ribd and accepting interesc, mani o:hrr pr-nhibiiivc fohtitin, are stated in the 
Prophefs Sunnah (Tradition). That is, the Prophet (PBUH) has regarded riba 
asoneofthegresuK-.-li-uilivcsii^ i .Hi;(PEUH)hasalsocursedtheonewho 
accepls riba. the one who pa; s it, the one who records it and the two witnesses 
to it ! . Moreover, the Prophet (PBUH) said that if one benefits from only one 
dirliam' of ribd, (when he knows that it is ill-gotten money), it will be more 
than (the evi! of ) <; o i u 1 1 1 1 1 1 i 1 1 ; ; n J u : lery thirty three times", I n another narration, 
the Prophet (PBUH) said: 

"Riba U like commitiing atiiilh-ry Ihiitv «.v times. afttr the athenl 

oflslam.'" 
He, (PBUH), also said; 

"Riba is sevtnty f m; ekpves lot ce',1), the Aus/ of whu:h nsanbkt 

(in i/s sinfulness) catnmitting adultary with one's motherf 
In this connection, Shaykhul- Islam Ibn Taymiyah (may Allah have mercy 
on him) said: 

"The prohibitwn p/Vf/wi /s »n»gir iheiauseofitsdegreeof sinfulness) 
than the prohibilion of gambling. This is because the usurer takes 
unknvfuttjr an im nww (the inlaest) from u pemon who is in nted, 
whik the gatnbkt rnuy gain tbh inensme or lose it." 
Then, Ibn laymiyah demonstrated that ribd, beyond doubl, is injustice. 
This is betau»c »1im Ottiliiig i:i rito, ibv i'.eh peivm inwsls his pmvermer ihr 
poor (the borrower), while in gambling, the poor may gain money from the 
rich nr bolh ganibkrs may b t' <?qual in povi.Tly or ri n l-ss. Then hc added: 
"...As gambling involrei taking money unjustly. Allah prohibits it. 
Yet, the injustice and harm aglkted upon the needy person (who has 



fo barraw) due to rib&are. i r;',' the i ase gambling, Furthermore, it 
is hmmi that tfoing iiijusliw tv ''"«i' h' m»J «is ''f; 1 < ''■'<' r;/Vj/jiiJ is 
graver than tloitig iniustia loollim whoaretiotin rteed" 
(n .iddition to rhk, laking ihc intm-sl Immil r'mm i*>> intnsactionst i* 
oneofthe charaeln-istios. nf t k' lews foe ivhich they have deserved etenia] anti 
continual curse. Allah, Esalted be He, says: 

"iw ivron#<o/fitg' OH (Be par* o/ tfte /«s, We mode unlawful for 
them lartain]goodfoods wkkh hadbecn lawfulto them, andfor 
their avertingfrem thewayof Allah many[people}.Andlfor} their 
udang ofttmry while they had beeiiforbitMenfrom it, and their 
consumingofthepeople's wealth imjustty, And n« haveprepared 
for the disbellevers amoug them a painful panishment" 

(Our'an: An-Nisa: 160-161) 

The Wisdom behind Prohibiting Dealing in Riba 

- Dealing in rihii invulvcs consummg people's weallh unjuslly. Tlial is, 
the usurer takes ri ba from people without giving them any thing useful 

- Dealing in riba involuis chimii" hai m totlmsein need and who borrow 

hy increasing the JHns Aae ujion them (interest rates) when they are 
unable to pay their debts, 

- Riba prevents favors and kind treatment among people, blocks good 
loans (i. e. loans without rnkTcst;.;. opeiii tlu- door wide Forlendingfor 
inltTt'St. which overburdens the nt-eeiy borrcmvr. 

- Rib& also results in stopping gains, trades, professions and crafts 
without whkh other people's imerests ivould ont be set right. This is 
hecause, when llu- usurei iiuTeases his moiiey Ihrungh riba, without 
exerting any effort, then why should he look for other ways to gain 
his livelihood? In this regard, Allah, Exalted be He, has made dealings 
among people be based on mutual benefit in retnrn for work or a 
material return. On the other hand, dealing in riba does not involve 
this, since it i s siraply giving money multiplied, from one party to 
another, without any visible product or work. 

l.ingLiistically, the word "riba" in Arabk means increase, while iurisprii 
duuLiallv, riba nicaii- iru ivase i pai:ieiilar rhinjis, and :t is diviiled inlo tvvo 
kinds. The first is ribtm-nastait leoiHiiliniiiil eiers.s for dduy «l'payment) and 
Iht- olhcr kind is nbalfiujl (Ihc selling iil'aii item for another of the same type, 
on the spot, but in eicess) 
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Rtban-Nasi'ah (Delay Usury) 

I 1 i i i ! ! i 

1 1 ^ t \«t isii iir> debt on th isol nt person (by way of an interest 
rate). This is the oripin »f rM which used u» be dane in the Pre- 
Islamic Period of Ignorance {Al-lahiliyyah) . !t means that a person 
owes another person .1 iur» of tnoney that I* lo be paid M a certain 
time. So, when it is time foi paying i u.. ! , thi 1 redilor gives the debtor 
the optian either to pay the debt or to allow him much more time in 
return for an Lnterest on the borrowed sum. Therefore, if the debtor 
chooses not to settle his debt, the creditor prolongs the period of 
payment against an interest, which thereby resulis in the excessive 
increase of the debt. This is why Allah, Exalted be He, prohibits this 
type of transactions saying: 

"... AndifsomeoneisinhardMp, then [Ut therebej postponemettt 
until [a time of] ease..." (Qur'an: Al-Baqarah: 280) 

The verse signifies that if the time of payment isdueand the debtor is 
unable to fulfill his debt, it is impermissible for the creditor to increase 
debt; rather the creditor should give the debtor a grace period, On the 
other hand, if the debtor is wealthy, he is to pay his due debt. Hence. no 
increase on the debt (by way of an interest) should be made whether 
the debtor is insolvent or not. 
Second: It refers to the riba taken through selling goods of the same type 
but in excess (which i s the property in the case of ribal-fadl) with 
deiaying the date of delivery, whether for bot h o r just one of the items, 
There are many eiamples of this type, such as selling gold for gold, 
silver for silver, wheat for wheat, barley for barley, dates for dates, salt 
forsaltandthelike.Besides.thistypeincludessellinganytypeofthese 
items for the same on credit. The same applies to whatever shares these 
items in the property (of ribal-fadf), as will be pointed out below. 

Ribal-Fail (Excess Usury) 

This type of riba refers to the selling of an item for another of the same 
type but in «cess. With regard to this issue, the Prophet (PBUH) dictates that 
this kind of trarisactions is prohibited in six items, namely, gold, silver, wheat, 
bar Icy, d ai es a n d salt. Th u s, if any of these items is so Id in eitchange for another 
of the same type, then it is prohibited to take more than the other (i n weight or 
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measure). This is due to the hadith narrated by 'Ubadah Ibnus.-£amit (may Allah 
be pleased with him) as a marf&' (traceable) hadith,' m which the Prophet 
(PBUH) said: 

"Gold is to be paid for gold, sii:vr hr sih-a; wls ca t for wheat, barky 
forbartey, datesfer dates, and salt for stik, likc jur likeiinii eqttai for 
equal, and payment b to be made hand to nanti." 
(Rdalcd b) Imam Alnnad <md Imani Muslim) 
The above hadith stales the prubihition of paying gold for yold. al iis typcs; 
cttin.nl or m>l, «lv<r for s.ilvcr. whc.il l'iir '■-.■licut. borky for barky or dates for 

diKfS, uniess likc for likc, CC)U»l tur et|iiaj and p.iyintinl is nwiJc un lili' spol. 
Furthermore, the majority of scholars umformly agn_v un llie pi-ohibidon o i' 
selling an item as a payment for another unless both are equal. The same ruling 

differ as regards setting such cause of judgment. I n this respect, the soundesi 
viewis that the commoi) propiTly ii) iimiit-y (eoins or bimknijlcs) is ils v»loc. 
That is other similar types are to be valued according to the value of raoney, 
sacb as. U«we banknotes used today 1 lena-, ii is m.iintaincd prohibited to sel] 
a ih- n! sudi itun» i i' «a»* foranotherof the same type, namely, being issued 
in the same country. 

As for the auisc of iikh>ii-.uii of the rest of the sbt items - mentioned in 
the previous hadith, namely, wheat, bartey, dates and salt - it is the measure or 
wesghl; bcsides, sudi iicilis uiv «lililo. 'i'luis. du same lulnig a[i[ilii-MOH-|la[fjvtM 
shares any of their property, as regards weight or measure and edibility. Thal 

is, such type of (r;i !nm <. r/*. J-/rt|/f) i i> <-•< probihited, unless there 

is a;unliiy in measure or weight 

in Thi.-i conneclitn:. Shaykhul-lslam Ibu Taymiyah [hiliv Allah havcmcrcy 
on him) says: 

". . . The eriterion ii : p : i ifiibii ii tgthetran m etions of ribal-fndl U measure 
«nw«»< (ofitems Iwinjt fuid for fillivritetHi) ia udJiiio» lualiMity. 
Tliit ii me ofthc hm vkta wwfiK.wr/ !>•• imiim ,\!»mtd~" 
Accordir.gly, whalcver mu sIuirs ihm- sis itoins iik'ii:H)ik\I in d; c imdfth 
in that cause of j u d t; m l- n 1 i 1 1 a 1 1 il- I v bd n g ed ible and measurable or being edible 
and can [yj u-ci^hed, ol i* pLiid for as o. p rlr:^ - j , ii is Ui be induded in ii-anSLKliLins 
condemned as rii)d, Similarly, i f such items share thal caus« of judgment as 
well as being of the same type, then it is prohibited to sell wheat for wheat, fbi 
ejtample, in orcess or with delaying the payment, This is based on the lunlHh 
of the Prophet (PBUH), i n which he says: 



"GoUis tobepaid for gold, silver for silver, wheat jbr wheat, barley 

for barley, datesfor dates, and salt for salt, like for like and eaualfor 

equcl, and payment is to be made hand to hand? 
Furthermore, if the items share the same cause of judgment but differ 
in type, such as in cases of selling wheat for barley, it is prohibited to delay 
payment; it must be made on the spot. While, in this case, it is permissible 
to sell one type for more of the other. This is due to the hadith, in which the 
Prophet (PBUH) says; 

"...If these dasses differ, then sell as yon wish if payment is made 

htmdto hand" 

(Related by Muslim and Abu Dawiid)'' 
The phrase "hand to hand" here means that payment must take place on 
the spot befare the two parlies separate. On the other hand, if the items are 
different in both cause of judgment and type, it is maintained permissible to 
pay one type foi more of another, so is the case of delaying payment. such as 
selling gold for wheat or silver for barley. 

Let it be known to you, dear Muslim reader, that it i s viewed impermissible 
(o sell an item which could be weighed for another of the same type except 
with equal weight. Besides, it is impermissible to sell a measurable item for 
another of the same type excepl with equal measure. This is due to the hadUh, 
in which the Prophet (PBUH) says: 

"Gold is to be paid for gold with equal weight, and silver is to be 
paidfor silver with equal weight, and wheat is to be paid for wheat 
With equal measure, and barley is to be paidfor barley with equai 

Besides, since items will not be equal when their legal criterion (measure 
or weight) is different, it is impermissible to sell an item that can be weighed or 

i;]c.Lsu:rd ^villi ;i r;mdnm wvi^hl (m ilU';wi re fnr ;l i v il 1kt c >f 1 no iime type. This 
is because one does not guarantee that both items are equal; hence, ignorance 
of equality is like knowing about eieess (in one item over the other). 

As for the issue of money exchange, whether of the same type or not, and 
whether money is of gold, silver or banknotes, which are common these days, 
the same ruling applied to the selling of gold and silver is to be applied to it, 
This isbased on thefact that they share the same property; being ofvalue that 
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can be measured. Thereupon, if an amount of money is exchanged for another 
of the same type, such as gold coins for gold coins, silver coins for silver coins 
or any category ol papei money ior aiuulia" lho sumo lype !e.y. n a dollai Eti j" 
.1 doll.ir , )r S,i li-lL i paper dirliams l'nr :be like), bmh eschaogod Hem.-; nitisl he 
equal in value. Besides, paymeni ir.uv.L lako piace oli the spot However, if an 
amountofmoneyofanetypeisexchangedforanotherofadifferent type, such 
as esiliaogyag Saudi paper rhak liir L' S dallars, n ji -yinti ii»k: L'nins for 
«lver coins, bot!) paitio ! I lir Inovr and >he seiler) nuisl be present al the time 
of the exchange, and piivmrnl musl Ulur place mi the spot. In snch a case, it is 
permissible to exchange one type for m o re of the other type, bDth accordingto 
their value. Sirailarly, ifa piece of gold jewelry is sold for silver dirhams "r liir 
paper money, both the buyer and the seiler must be present at the time of the 
transaction, and the rayment must take place on the spot, The same applies to 
the sellingof silver jcwcln for gold coins, 

On the other hand, ifa piece of gold o r silver jewelry is sold (or kwcilry or 
money of the same type, such as in the caseof sellinga piece ofgold for goldor 
a piece of silver for silver, there are two matters that should be fuIfillrJ. l'n si, 
both pieces must be eoual i n weight. Second, both the buyer and the seiler 
must be present at the time of concluding the transaction and the payment 
must take place on the spot. 

With regard to this, dealing in riba implies a great danger that one cannot 

i' 1. 1 u iL • Ik i*. W H u .|ii.im,' *■ I II i 1» • 1 llIlIlL' lho N>o* -.-.lio • . i i, u,. I 

able to know about its rulings by himself can ask the people of knowledge. 

except when being cerlain that it does not involve riba, so that his religi on 
can be savt d and he can rcscne liiinsdl Ironi Allaks punishmenL with ^viiicli 
He has threatened the usurers. It is also impermissible to imitate others in 
any kind of tnm^ictions, wiibnut i-onsidi-rint; :t fjivtuliy. esptciaily riowadays 
whenpeopledonotconsiderthewaysthroiighwhichtheycangettheirwealth 
and gains: be they lawful or not. In this respect. the Prophet (PBUH) said: 
"There wiit come a time when people wiil eat (i. e., take) riba. Even 
the one who will not eat it may not spare its dust (i.e, he wiii be 
affected by it in a way or another):'''' 
It is wotth mentioning here that there are many usurious transactions 
oiioVrtakeii nowadays. One of fhese transaLiioi^ [s incteasing the debt on 
the insolvent debtor (by way of an interest rate) when ones debt becomes 
due and one is unable to fulfill it. That is, the creditor allows the debtor to 



postppne fulfilling the debt and in return, he inereases that debt in a certain 
pereentage according to the debtor's period of delay. This is Uk- riba done 
at the Pre-Islamic Period of Ignorance I 4l-Jakiliyyah) whLch is prohibited 
actording tu the unaniraous agreement of Muslim scholars. In this regard, 
Allah, Exalted be He, says: 

"Oyou who have belia ved, fear Allah and give up tenor ramai ns 
[Aue to you] ofinterest, ifyou should be betievers. And ifyou 
do not, then be informed of a war [against you] from Allah and 
His Messenger. But ifyou repent, you may have your principal 
- [thus j you do fio wrong, norareyou wronged. Andifsomeone 
isin hardship, then [tet there be] postponement unlil [a time 
of] ease..." (Quran: Al-Eaqarah: 278-280) 

In these noble verses, Allah, F.xalted be He, threatens those taking and 
dealing in riba with many threats. Tliese threats involve: 

First, Allah, Exalted be He, addresses His servants saying, "O you who 
have believed..." and "...ifyou should be beUevers.. v/hich indicates 
that it is not proper for a believer to deal in riba. 
Second, Allah, Exalted be He, says, "...fear Allah..." which indicates that 

those dealing in riba do not obey Allah nor do they fear Him. 
Third, Allah says, "...and give up what temains [due to you] ofinterest..." 
This part of the verse is considered a divine command that obligates 
refraining from dealing in ribu. I kr.ce, this prohibilion indicates that 
whoever deals in it disobeys the Command of Allah. 
Fourth, Allah, Exalted be He, has dedared war against those who do not 
give up dealing iri tiba, as H t', says. "...and ifyou do not." which 
means if those dealing in p iba di ■ not give up, "... then be informed of 
a war (against you ] front Allah and His Messenger..." This means that 
those dealing in riba should come to know that they, indeed, wage war 
against Allah and His Messenger. 
Fifth, Allah, Exahed be He, addresses the usurer as a wrongdoer, saying. 
"...but ifyou repent, you may have your principal - [thus] youdono 
wrong, norareyou wronged" 
There is another usurious transaction, namely lending against a specified 
intensi This is through ltmding soinething u> someone, such asan amount 
of money, 011 the condition that the borrowed amount be paid back with 
an interest. It may also be through crediting an amount of money on the 
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condition that the bon-ower must retum more than its actual value according 
to an agreed upon percentage. These are explicit usurious transactions 
done in bariks as well as the other banking instirutions, as they conclude 
transactions through lending loaris for those needing them, traders, factory 
owners, etc. They lend these categories charging them a fuced interest 
calculated according to a specified percentage. Such percentage is increased 
in case of (ailure to pay the amount of the loan on its due time. Thus, such 
type of lending invoJves both types of riba, namely ribal-fadj (excess usury) 
and riban-nasiah (delay usury). 

Similarly. depositing at banking institutions for a specified period and 
against a specified interest is considered one of the usurious transactions. 
During this period, the bank has the rigtit of free disposal, as regards the 
deposited amount until the matutity date, S o, the depositors are paid (by the 
bank) a llx.ed interest according to a certain percentage on the total sum of the 
deposits, such as 5 or 10 percent. 

Ukewise, the issue of 'mafi 15 transactions is considered amongst the 
usurious transactions. Itrefers to atransaction inwhich onebuysacommodity 
on credit then selis it in cash to the same person but at a less price. In this 
kindof transactions, the buyertakes an amount of cash against thecommodity 
pmviously linught on credit, yet it is but a pretext for gaining riba. There are 
many hjidfths and traditions forbidding dealing i n 'inah transactions. For 
example, Abu Dawud relates a hadltb, i n which the Prophet (PBUH) says: 

"Ifyou seff to om: amUher mtb Inah, hold the taik ofcows (i.e. 

fayoilic iifL iij'riY,' wiih Ki<r:i\W y.iUis), are pleased with agriculture, 

tmdgn t ap iviI'/kl-'m,', ((.'(Mittt.ViHi.vc i» ■-"■>•■ c unsr ol Allah), ABoli 

will moke disgmce prevail awr iwi, aud will not witiulnnv it until 

yon rt'turn (i.e. adheye) to vaur religinn. 
The Prophet (PBUH) also says: 

"Theiv u II conh i linu li i r-, i/i/r vbeti tii, > will Ltinsidei rib,\ 

luwful by ineans of trade." 
Therefore, every Muslim musttake precaution lesi riba should be mingled 
with his transactions and monvy. Tiris ii bi:onisi- kiking riba and dealing in it 
are omong the majoi sins. Besides.nopaipk diral in ribu and L ummitadultery, 
but Allah, Exalted be He, afflicts them with poverty, incurable diseases atid 
injustice from rulers. Moreover, rib& causes destruction to one's wealth and 
MpestilTitsblcssmg. 



Furthermore, Allah si rongly wa rnsatiilthreatensMuslimsagainsI .i..vffj[in<; 
ribA making it one of the most abomi nable deeds and one of the most grievous 
of major sins. Allah, Eialted be He, also demonstrates the penalty be imposed 
on the usurer in both this life and in the Hereafter, as He stated, in the Glorious 
Qur'an, that the usurer wages war against Allah and His Messenger (PBUH). 
Thus, Allah punishes the usurers in this worid through destroyingtheblessing 
of their wealth making it subj ect to damage and ruin. How often we hear about 
people's huge wealth being damaged by way of fires and flood, thus turning 
its owners into poor people! However, if those usurious people still keep their 
wealth acquired through riU, such wealth will be of no use since Allah takes 
away its blessing. Besides, those people only suffer the trouble of its collection, 
bear its imposed punishment (on theDayof Resurrection) aswell asbecome 
tormented in the Hellfire for it. 

In addition, the usurer is hated by Allah as well as by the people, since 
he takes money but never gives in return, collects wealth and withholds it 
from people, and spendsbul never i» clmrity. ^io^^YlV^.'l■. hc is a greedy miser 
who collects money and abstains from «pending U in goodness. As a result, 
people's hearts and the community are disinclined towards such a person. In 
lact, this is considcrcd t he woi'ldly torment for this person while his torment 
in the Hereafter is more severe and more enduring, as demonstrated in 
the Glorious Qur'an. This is because ribA is a prohibited gain that causes a 
haimful privation and is regarded as a frightening nightmare from which all 
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(r Slw 'M,n/m't 'j/j' fojlamt" 

II Muslim i iu3')') ;<>,■■: t,] u ntl Mim.i.: CiMPl |2M,W|. 

l' M„4iin ( W») I".'I6| «nl Al.ii [>i«yd (3351)1 |.V.||»|. 

!3 Muslim H5d0) [6/17]. 

! | i | 1 ! > 

It ul r i |1 I U 1 I l! !! I iir.il i M I I 1 III lh UH 111 1 I 

!n-!io lus iusl Ik-iuJii iij Iur lilkm uoiisand pounds cash. Ttius, the original buyer 
owes che seiler Iwenty [housand pounds to be paid at the due lime. 
1 6 Abu Datviid (3«2) [3 /4771. 




Selling Assets 



\ i Uji ll il ii I I I | I h . |l i I i I >, , 1 | i > | ,Il | 

is reliUed lu these assets whcn sokt, is for tlie buyer, atid whatever is not 
related rn Inese ilems remairis the- propcrty of the seiler. Whcn bolh the 
buyer and the seiler aiv ,uqu. ri,. i' ■■■ ir 1 1 ih,-.,, ulun ili.;y will settle any 
dispute that may arise betweeir them. They will also recognize each otie's 
duties and obJigali.ins Thi>- j. hviausc Islam has not left a matter in which 

ineiv may lu 1 . : . '.vik-Ii! iur M j i I ir s n: . ,, Iu;1 h.is dcnim-U'aknl il. iVvdo-, 

if the rtiliiigs o P Islam are properly applied. any conflicts or disputes will b e 
properly settled. One of these matlersis selling an itein while there are other 
ilems rdiiled lu it; aimltary, oomplemeiitary ur instalfations atmehed to or 

J.t l.k.I .'..i lili:, -,.IJ il..||| Htsid. ■. k mi!,: l'i ii m n k' I •! . LHIIl.lll.Hll>, 

growth (e.g., selling a picet: of land cuntaining a cermin erep Ihat cari be 
harvested furmany times; so rhere k» cuiilitiud $e,m> .uid may not be like 
i.h,il.,\llnii|- l i',L-ni Ulciv m,ivcua»>.i*!i-.|»i!f;vl>v,vi! l-iehme. scks liK-wll.-, 

.1 .H V. Il I i 11 I, , I I I i „ III ||l l| I , ,>|,||>| 1,1 H I '.' 1U I ll 1,1 II ,i„ll lll ,|| 
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have mercy on them) have decided to ded i hapi in iiirisprudence 
and be entitled "Selling Asseh auri l'nrts" '.ehcreisi t hcy have demonstiated 
all such pertaining rullngs. 

If someone selis a house, the sale includes the building and roof, since both 
are included i n the appellation of a house. This sale also indudes whatever 
items are attached to the house and considered among its necewiHes, such as 
doors, stalrs.shelvesandmachineries installedin the house. These machineries 
iuclude electricaJ tools, lifting apparatuses, lamps, water tanks positioned 
under the ground or above the roofs, pipes specified for distributing water, 
air-eonditioners, etc. This kind of sale. wBI ols» indude whtrcvcr the house 
contains of trees, pianis and sunshades setup in Lt. This sale also includes 
whatever is inside the land of the house of solid metals. 

As for objects lodged in the house and detached from it, the sale does not 
include them. These detached things include wood, ropes, vessels, furniture 
and whatever is buried in the ground of the house for keeping, such as stones, 
treasures and the like. All these items are not to be included in the sale, since 
ihey ;i:v dek.ched Ironi ilu-licHisf a iu1 .srv- nut wiihin its. appellalion rcchiding 
things wifhcut which one could not make use of the house, such as keys, even 
if these things are detached from the house, 

If one selis a laini, iliis sale hiehules '.ekau-ver is akaelicd 10 it and which 
will lasi for a period, such as trees and buildings, I n the case of selling a 
garden, the sale indudes the land, the trees, the walls and the buildings 
thereof. If one selis a land with plants that are to be harvested for only one 
time, such as wheat and barley, then these plants belong to the seiler and are 
not to be included in the contraet of sale. However, if the land is sold with 
plants that are f requently c u t ( d I; e 1 1 : i ■ ; ; m si : u i ] ^ i : ktrd ; 11 e h a s cucumber or 
eggplantst, the plants belong to the buyer since it is attached to the land. At 
the time of sale, if there are any plants that are to be harvested, they belong 
to the seiler. 

All of this detailed esplariatinti and vulings are applicable to whatever 
belongs to the seiler and the buyer when selling an asset, in case both parties 
do not agm- on o'.hct eonditions. Hcncc, i l' a pnrly maket a condition stating 
that such objects are possessed by only one of them, both parties mustkeep to 
this condition. This is because the Prophet (PBUH) says: 
"Muslims must keep to the conditions they make"' 
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If somebody selis pollinated date palms, the dates are for the seiler. This i s 
according to the hadttk, in which the Prophet (PBUH) says: 

'lf somebody selis pollinaled date palms, the fruits will be for the 
seiler unless the buyer stipiilntes timi the) wiil be for himself (and 
the seiler agrees)." 

(Related by Al-Bukhariand Muslim) 1 

Tlu's;miL\;ppln'sl(iii!liorii[a[iK ; Mn.h a !>t .rjp l '!..i:mlbfrryem)poincgriiOitK'; 
i f sold after the appearance of their fruits, the fruits are to be for the seiler, 
Thereupon, whatever is sold before the pollination of date palms or the 
appearance of fruits, as regards grapes and the like, sudi plants and fruits are 
for the buyer. This is based on the general meaning nf the above-mentioned 
hadUh. Besides, the same ruling pertaining to date palms applies to other 
objects by means of analogkal deduetion. 

Thus, we realize how complete and perfect is our SharVah (Islamic Law), 
which solves the problems facing people, gives rights to whom areentitled to 
them in a just manner without causing any harm. There is no problem but 
nur Slmii nh lini provided Cor it a ii.slitvini;, ivisf sohilion. This Siuri «ii is u 
legislation from our Lord, the Wise and the Praiseworthy. Allah knows what 
benefits His servants and what causes harm to them, in all places and times. 

True are the Words of Allah, the Most Great, Who says: 



« in authority amongyou. And ifyou disagree over anything, 
referitto Allah and the Messenger, ifyou should believe in Allah 
and the LastDay. That is the best jwayj and best in result." 

(Quran:An-Nisa': 59) 
Verily, no judgmenl other than that of Allah and His Messenger (PBUH) 
can decisivcly sellle any dispute among people, and benefit them and li i: i\ i i kv 
the believers, 

As for the luimaiisyslemsof legislation, thty areas imperfect and iricapable 
as humans themselves arc. Besides, these m slems are influenced by personal 
iiK-lin.iTiuiu and tcndciK-ii-». j< Allah, Hsalted be He, says: 

"Bat ifthc Truth [i.e. Allah) had followed their inelinations, 
the heavens and the earth and whoever is in them would have 
beenruined..." (CJur'ari: Al-Mu'miniin: 71) 



Therefore, away with thcse who have replaced the judgment of Allah and 
H Ls Messenger ( P BUH) wLth laws of hum aus! And may they be ru ined. Inthis 
rvjliiri:, \".ih sli's: 

"I^icti (J /( the ttidgmoit oflthe Umt n/7 ipiorance they desire? 
flnf who is bettcr llun, Mhili iii ju,tgi»™i far u pc-ojilc who m-e 
certain /m j?" (Qur'an: Al-Ma'idah: 50) 

We invoke Allah to render His Rcligion (Islam) victorious over falsehood, 
elevate His word, and protect Muslims from whatever plots their enemies 
contrive; He is the Hearing and the Responsive. 



1 AbiDiwiid(35M)[4/16|.S«alsn M l'irmidhi (1352) [3/634]. 

2 Al-Bukhlri (3371; [5/62] and Muslim (3SS2) [5/432]. 



Selling Fruits 



Fruits are whatever date palms or other kinds of trees carry of edible 
ripe produce. One of the rulings 011 selling fruits is that it is impermissible 
to sell the fruits on trees before the appearance of ripeness. This Ls because 
the Prophet (PBUH) forbade the sale of fruits until they are ripe (free from 
bhght). He forbade both the seiler and thebuyersuch a sale ' . Thereupon, the 
Prophet forbade the seiler from selling bis fruits before they become ripe and 
free from any blight lest he should devom- ilic huyi.T 's r.nmc; unjustly. l'he 
Prophet (PBUH) also forbade the buyer from that kindof transa^Limis si ulu 
he would thus help the seiler in devouring money irnjustly. [t is also stated 
i n the Two Sahih*' that the Prophet (PBUH) forbade selling fruits until they 
arealmost ripe. When he (PBUH) was asked aboul the signsof ripeness, he 
replied, "Theyget mf w ydiun (JH fwwting)."' The forbiddance in the two 
above-stated huuWrs indioilLs U n- invalidity of any transaction conduded 
before the signs of ripeness appear. 
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Besides, it ia impermissible t<> »11 pianis until thcy arc alroosi fuli-gm'vr) 
(safe from blight). This [s according to the Wfth related by Imam Muslim on 
the authority of Ibn Umar, stating; 

"The Messenger of Allah (PBUH) forbade selhng date palms until 
ilii-iluU's tn\' alinea ripe, iiiul (!;■: foi lhi,!,' ..:elini X ) ears ofuurn until 
they are white and safe from blight. He forbade both the seiler and 
the buyerfroni such sale"' 
This haditl i pnnvs lli.il il is In-bkUcn u> sdl pianis until thev isrt aln.iml 
full-grown, that Ls by becoming white (cam ufuirn! ar:d sale from any plant 
cli.st-iun-.Thf niMlum bul-uud inibkkiin'; |-- K - *ak ol'l'ruiw unlil they are altnt»l 
ripe and of'plants until they are almost full-grmvn. is ihat they are subjected, 
bdiu't tlieir ripi'ncss and full growth, to plant diseases and damage. The 
Prophet (PBUH) demonstrates this by saying: 

^UAIhJuh'flmvtltlKfriiiH 'pwtcnlo» Un treni if/w/ ojjhr wrwM 
rim.* ftovf (o toiv rii,- ((«w.-/ f>;7ife (Muslim) trmtlier?" 
He has also forbidden us from selling ears of corn "until they are wliiteand 
s, i/;- ,'Viuii Wij;lil."'lllii;l:r li.iv :ir.iiiv .u i pk. u diseasf ivhkli inav alrlict pianis 
resulting in tlieir ue.it iik1 km. 'l his l'ruphetk iiiiiinaiiin y verily a meiry tor 
neuple, and a iiieaiis oi piesL-i uhiurlK'ii nansevas null as |.avvailiii'; any unrilkt 
ih. a l ii'aiv ariK- aiiKMii; lU-ri. ar.d ivhidi may lead to animosity and hatred. 

kherubv, k niaiiikstk- appeai^bniv nnu. h atiailkiu Islam pavs lu the sanaiiv 
of the Muslim's property. The Prophet (PBUH) says: 

"If Allah desiroyed the fruits (present on the Ire-et), with whatright 
woidd yon {the seiler) tiike !i:e moncvol umr ! Muslim j ImithtrT 
[n ihi s kadith, there i s a warning for whoever resorts to trieky methods for 
aikuiit pi'Ople's iilDi-aA ui'.aii klik. I 1 1 i .-= Uu.Viii: iilso um;l-.- llu- Muslin; (<> <.-nsurc 
the safety of his money and keep tway from wasting it, as the Prophet (PBUH) 
foriwuV Ibc buytr frotn hiiyiiig iVuils until lhe> »«: almusl ripe and (rs:f Ironi 
blight, This is because ifthese fruits weredamaged and theirmoney waspaid by 
thebuyer, llie buyci 's inuiu y ivoukl lu- kisi m- it v.nuld bo difl'icult to return it. 

It becomes dear from the above-mentioned hadith that the Prophetic 
Piohibilioji nt sehulu, IVuils Lii'til l'aev aiT akiKis; ripe indiLates makinu, the 
ruling dependent on the most probable condition. In other words, it is more 
probable that fruits be damaged befbre ripeness; thereupon, it becomes 
impermissible to sell them. While, the most probable condition is that fruits 



bc sate from bligltt aflcr Ibir nrtnin*, aral ih.Tclorv il becomes permissibie 
to sell them. Moreover, it can be understood from the same kadith that it is 
impermissible for one to expose one's money to danger or waste, even if both 
parties agree that there will be a sort of compensation for the damaged fruits, 
whkh is considered an unsafe procedure. 

Due to the above, it is iin[«Tinissih!e in scll fruits before they are almost 
ripe, namely fruits cari be sold alon e without the trees (carrying them} 
provided that thes e fruits are left (on the trees) until they are ripe betiirc beitig 
sold. However, if these fruits are sold along with the trees o r sold in their 
preseni cowlKioii <Uv hefon: rrjn'itt'sti. this. becomes permissibie according 
to three cases raentioned and demonstraled bv LJie y"! r./rV,-^ (may Allah have 
mercy on them). 

First: It is permissibie to sell fruits before they become ripe with their 
trees. That is, fruits become part of the sold item (their trees). The 
sameapplies to the selliiit;ol"thf Linripc phinK silong with the land, as 
the unripe plants belong to the land in this case. 

Second: It is permissibk to sell the fruits or unripe plants before 
becoming ripe or full-grown to the owner of the land or the fruits. 
This is because if those fruits are sold to the owner, then he gets the 
fruits or the unripe plants fully, as he is the actual owner. Though 
this kind ofselling is valid, it is a debatable issuc sincesome seholars 
mainlah) that this casi' implicitl) lails under the general meaning of 
the Prophetk injunetion forbidding the sale of fruits before they are 
almost ripe. 

Third: [t ispei ir.i.ssiliA' r» sell h nits and pianis (cars nfciirn for i'sample: 
before their ripeness and full gnm I mi ilu- loudiliun that they are 
pieked or cut immediately after the sale, atid that the buyer can 
make use of them atthat tirae. This is because the Prophet (PBUH) 
forbadethesaleoffruits(andthelike)beforetheyarealmostripefor 
fear that they may get damaged or blighted; ho-wever, this will not be 
the case when fruits and plants are pieked or cut immediately after 
coticludmg tbt sale. By conliasl, i I the initts and plants willbeof no 
use if they are cut immediately after concluding the sale, selling them 
becomes impermissible. This is because this leads to damage and 
waste of one's money, while the Prophet (PBUH) forbade wasting 
one's property'. 



2i_ 



i |-.vM);-. ;uaxvu:mms;s 



Yrf.acamlmi; Ini hcMiiiniir.il \ iuivol sdu.kn» in this rcgarJ, it is pemiissible 
lu sdl mips chat are frequently cut or picked, such as grass plants of the pea 
family, cucumber, eggplanl and 1% likc. S", i i is pi-rinissible 'osell their present 
or future produce. With regard to this, Shaykhul-Isiatn Ibn Taymiyah (may 
Allah hnve intrcyon iiim) snys: 

"... The soundest view with tegari! i , > rfw issui" U Ikat this (the. fottce) 
kindtf mIc h >*H hh-lmktt m Ihc i'rofitc! • pivitiiiUhn. 'the coiitmct 
of sale is valid when ,»*■ tiw premii) praibite aml llte futuw 
une whose fruits Itavc not appeated yel, utttii the frequently cut or 

picktt fKtdtttv /liVKUlfS i/f V. MHiV IWfSWfV AVJWJIVS /ft«r. "IJllIS. it if 

tvfmissiblc to sull lh,'in;jiiei)l!y ait t»- />»*«/ /'«iifrtir ivWwnl Iftwr 

Moremvr, iIil' itieal .Uinlai Il)iuil-Qayyiin i.nuv Allah have mercy on him) says; 
"The Propftrt f J'BWf; <»nf>-./i>**>i(fc ttir saling of/ruin whkh cmM be 
sold al a later time unti! they appear W be almost ripe. However, the 
fietpiently cut m pU-kal pimltkv 'siuh as cucumber) is not indudai 
in thePropkefiprohibitionf 
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Blighted Fruits: Rulings 



llhgbt rr.-li.-i s -.n .m, t 'i. m ili >. is.- .'l. ni.r, Iimk .uhhi£ .r. 'hru dr- 
.-:ijrtiim. In ihis roaai\l, I mil- m. i', iv miKI v. I uli llirv iur akr.usl i i p o . mul 
i [ i iiK i' k lu di tim m I jIIi.t Mil Ih n i I i 1 1 i I I I h i Mi mi 
1.1 mu, n lu lu i-iitni. Uni u h mu 1 'l,, i m. ui i.ii i m i i .i i i uni 
.-.Kli l'. s trind,.ir;it. Jrijunhl. riiin,,-oiiliU'.-.s. Iih usts, rlr. II dir buici dirn could 
i m i II 1 h uni, 1 1 lui ! mi, itll . I -lu hnn is ijmvet- l.ik. v.liai- 
i'iii ;',:in)L'.nl <il'nn>i.H-v l'.' Ii.u: \v.n\ !'ci ibiw hlirjiud lVui:s. r I j i s K d.ic k; tlsc 
hadUh. i:,u- ii"tl lu i. h' 11 'i'. ' Al"lnll.il : iu;. Ali. ih h,- plt- r.-,: n, 'l hnn .nul 
-dalrii nvlm.iiii UI i 1 . 1 1 t llic I l l I 1 I L Ml I ci.nriwr.iln! I 
h iLi n Ihk p.ivm.nl ul rh > . i.h-.iils) struck with a blight 

The aforementioned hadith signifies that the blighted fruits bclong to Ihe 
«rllcr and the buvcr is lu ;akc wlwhnvr |>i kv lir kas tuid i'cir Ihi-m. lisus, i;' 
all the (sold) fruits aro bhij-kd. !hr iuiycr is ln W rrfmd ■■'. luilrur parmn:! 
hr has tivcil. but if scimc of t) 10 5 i' l'ruilj ai r hlirjilnl. lir :% n> jsk ;>nh kir 
ivh.lt : .s rqu.il l.i lhr i .liur i!l Ihr lihs'.hkd l.i ir, i'bis is Ivi .... .m llu g, inul 
n n , ih h i li i I ,,'. 'i. II I i 114 it 1 il i ihr sair 
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has been concluded before the ripeness of the fmits o r afterwards, according 
to general meaning of this hadith and according to the tadtth in which the 
Prophet (PBUH) says: 

"Hcwcouldyou toke the moneyofyour (Muslim) brather without 

a right^ 

However, if the blighted quantity of the sold fruits is little and could 
not be exactly defined, the buyer, and not the seiler, is to bea r its respon- 
sibility, since this is common ainong products. Moreover, this damaged 
quantity is not considered blight and cannot be avoided; for example, 
it may happen when birds eat from fruits or what may drop oti the 
ground and the like. In this respect, scholars maintain that this quantity 
is not to be regarded as a blighted produce as Jong as the daraage does 
not reach the third of the whole quantity. Yet, the most preponderant 
opinion is that the amount is not to be determined in this manner, but 
it is to be decided according to the common convention among people 
in this regard. This is because deciding a certain quantity necessitates 
the presence of a proof. 

Scholars (may Allah have mercy on them) maintain that the seiler should 
bear the responsibility of Ihe blighted fruits because when the seiler selis the 
fruits on the trees by leaving them to the buyer, fruits are not actually handed 
over. In other words, it is as if he has not given him those fruits from the start. 
This applies lo the fruits struck with a rlivine blight. 

However, t f the fruits are damaged by way of a human cause, such as 
a fite {started willfully), the buyer is to be given the choice between two 
things. The first is abrogating the sale and asking the seiler to repay what 
he has paid. The seiler should the n ask the person who caused damage 
to bear the responsibility for what he has damaged. The second option is 
concluding the sale and asking the one who has caused the damage to give 
compensation. 

The Prophet (PBUH) stipulated that fruits are not to be sold until they 
are almost ripe. Actually, the signs through which trees other than palm are 
kjuiwn to have reudied ripeness tiilJt r according to each kind of tim. As Ibr 
grapes, the sign of ripeness is when their taste becomes sweet, This is due 
to the hadith narrated by Anas that the Prophet (PBUH) forbade the sale of 
grapes until they becorne black (ripen) J . (Related by Imam Ahmad with a 
trusrworthy chain of transmitters) 



( !ii:i|ik i 'l: B%!iu\i l'-ui^: knPn[^ 



Asforthesignindicatingtlien • - i Uslsuchasapp eswatermeloti, 

pomegranate, apricots, plum, walnuts and the like), it is the appearance of their 
ripenessandbeiti]; lli lus-ciiini};. Tim is lwsi\l mi -hc hiuiiili ivLitedby Al-Eukharl 
and Muslim iti whkh the Prophet (PBUH) fbrbade selling fruits until they get 
ripe . This hadith is narrated in atiother wurding as, i 
for cucumbei and the like, the sign of their ripeness is when they become fit for 
eating. However, grains are known to be ripe when they are My-grown and white, 
since the Prophet (PBUH) deems it permissible to sell grains only when they are 
foUy-grown and hard . 



1 Muslim (3957) [5/«2]. 

: .M.„l„r. :..->.-.:; |.v l6n|. s,,. A-.,, \y.w k:ij~: !22us; | ;/jiu|und .M.»lh» iyty ) :".■'■! (,u|. 

3 AbaDawud<3371) [3/4321, At-Tirmidht (1 13 1) |3;530| anti Ibu Maidi (2217) 3M5J. 

4 ANBukhart < 2 1 96H4/49S J and Musli m < 3849) [5/42 1 ] . 

5 Relaledby the Fivc Oimpilm eiljmUih rampt An-Nasal 



The Salam 
(Sale of Payment in Advance) 



The salam is payment in udvui.cr wtth delayins; the reccipl of the 
sold Hem. The Muslim faqihs (may Allah have mercy on them) define 
the salam as: 

"A aintiml itiitiidiiig :o :vhkh (lu pria- tifa duiriy dcfincd stan is 
paid in athatice a( r/k' /ifrur .>/ rviit /urfwij; titi tmilmct, and the told 
Hem is to be received Sater." 
This kind of transactions i s pevmissible according to the Qur'an, the 
Sunmih (Proplictic 'i'iadiikm) and the comamu of Muslim scholars. What 
provcs ihiii is what Alkili, t'»»licd bc H e, says: 

"Oyouwhehave believed, whmyoucontract a debtforaspccifieJ 
term, wrtie itdowa..." (Quran: Al-Baqarah: 282 ! 



] TRADE TRANSACTIONS 



Ibn ' Abbas (may Allah be pleased with him) says: 
7 testify that Allah has made lawful to us (Muslims) to pay in 
advancefor the pria: o/i', ihhig In be ddivered laier cfleru specified 
term. He the» recited this above-mentiotied verse"' 
When the Prophet (PBUH) arrived at Medina and found its people paying in 
iidvanco the priccof" I'ruhs ro biMidivt'ied lata- afte? a yc-ar, Uvti (ir Ihree, hesaid: 
"Wkoever paya in advance the pria' ofa Ihing - (or "..offruits..." 
accordingto another narration) - to he delivered later shoultt pay it 
fora specified measure at specified weight for ,:t specified peiiod." 
(Related by Al-Bukhaii and Muslim) 1 
l'his i n i i I i i is ible when these conditious 

are fulfilled. Besides, Ibnul-Mundhir and other scholars report that scholars 
uniform!)' tigrec that the stihtm i,\ pfrmissitik- '. Mnrrovcr, people rweii the 
ifl(«»i,siin;einw()l'thep;irtk's f the Irama m a he in n< d for bdng pai. 
the price ofan itcin in advance while the other may bein need for buying an 
item foracheap price, 

In additioti to the ciinditmiK of j-ellins;. there are some fomliiions neces- 
sary for validating the salam: 

First: The sold itern whose price is to be paid in advance must have 
definite properties. This is because items whose properties cannot be 

derincdundergomanychan*^,..- , -tesbetweenthetwo 

parties of the sale (at the time of receiving the sold item). Thereupon, 
Iht sabun is not val d in h mf i ho e properties mayehange, such as 
pulses, leather, utensils and jewels. 
Second: The kind and the dass of the sold item must be defined. For 
ejtample, if the sold item is wheat, the kind must be defined, whleh 
is wheat here, and the class of that wheat must be defined such as 
As-salaimnn [a typu of wheat). 
Third: The sold item must be a specified quantity, weight or measure. 
This is accoiding to the meaning of the hadith in which the Prophet 
(PBUH) says: 

"Wkoever pays in advance the price of a thing to be ddivered later 
should pay it for a specified measure or a specified weight and for 
a specified period" 
(Related by Al-Bukhari and Muslim) 



Besides, if the quantity of the sold item is unspecified, it becomes 
difficulttobeexact. 
Fourth: There must be s specified period for rretriving the sold item. This 
is because the Prophet says in the above-mentioned hadith, "...for a 
specified period" Besides, Allah, Exalted be He, says: 
"O you who have believed, whenyou contract a debtfor a specified 
term, write it dowti..." (Qur'an: Al-Baqarah: 2S2) 

With regard to this issue, both the hadith and the noble verse state that 
in the salam both parties agree to the condition statitig that the sold 
item is to be delivered Iater according to a specified period known to 
both of them. 

Fifth: The item sold must be present when the time of reception is due, i n 
order to be delivered at the stipulated time. Thereby, if that item is not 
available when ils time of delivery is due, tbe salam does not become 
valid, such as paying the price of ripe dates and grapes i n advance and 
stipulating that the sold item b e delivered in winter, (such crops are 
not available at sudi a time). 

Sixth: The price of the sold item must be paid fully in advance at the time 
of conduding the contract. This is according to the hadith in which 
the Prophet (PBUH) says: 

"Whoever pays in «fam? ihc prkv <>f a thing to be delivered Iater 
should pay itfor a specified mamut. " 

In this connection, Imam Ash-Shafi' i (may Allah have mercy on 
him) said: 

"Tbe trmtSMtion nfthc sitliim it nol mlkt, acepi ivliai Ihc price is paki 
in advance jimf hefmr Ihc t av pttrties (the seiler and the buyer) leave the 
place where. they have wneludal lfm tiaiisadinn. Beddes, ifthe price of 
the sold item is not paid at tlte time ofcoiichtduig the contract, it mil be 
regarded as setong a dehl for « dd't. which is impermissible" 
Seventh: The sold item is not to be specifk (e.g. a certain house or a 
specified tree). Rather, it should be regarded as a debt in the seller's 
liability. Thereby, the salam is mu valid when specifying a certain 
house or a certain tree to be given, because this tree or house may get 
damaged before being delivered to the buyer. In this way, the desired 
purpose for which the salam kus been decreed will not be fulfilled. 



ITK'Uli; IMNMl TIO.NS 



li es i d c s. thc deliveiT o f the sold item is ro be Ln the same place where 
the contract of the siiitsm has been conduded, if possible. If this place is not 
fit for delivery (t.g. llicv uHK'iuk'tl "K' «mlracl »1 n terlain spol im laini 
or at sea), then the place of delivery must be mentiuned in llie cmilratt. 
Momivir. ;f:lv tw. paitios agiw mi lho >>:aicf!fttclivcry, ihv bivcnmv 

ii i 1 i i c -oi t to the place where the contract has 

1 i ' i i i i 1 i l i i [1 n 

mentioned betore. 

One of the rulings on the salam k that it is impermissible to sell the item 

t nlin i iIk i i i I ''i i ] t i I 

"lir. < is h.cuserhc kropkei. (PHIW lin-bade sellint; foodstu/Ts beforo rcccivinjs 
them . I n this ease, the jfomtbft' is invalid, since the (wiifrr/j is uuly valid 
reg.iKlint; i Hlabk- dcbl ■■ v 1 1 [■ lu 1 salam ;'an ilitn be. annulled. 

Anciclic-!- i-iiliripc-in rhesui'.i.s! is kiar i f" 1 h sr-,ld item is ntvrpivamt nravailablc 
attheduetimt, sn I isin I n n the trees have notborn fruits at the year 

i I b i 1 1 1 i I 

to wait unta the ii uils aiv ava : "abk. t>r lu- irsay ask Ihr iirniilliiij; the contract 
and ask kir the niimey he lini paid. This is hecause i» aisc thc contract is 
annulkd, it is nlkij/atorv ku thc seiler iei repay tht price paki in advnnee. if thc 
pavmcirl givcn by thc Iwycr apirsl |l>r jkiKI is karnasa'd. a eo-nperisalioe 
kir il must be paki. Anti Aliah. Pvalled be He, knows best. 

In fact, allowiiig suth a kind «f trarwactiuns is a sign of thc faciliiaiion 
and benevolence by which aur Sliari ah is characterized. This is because the 
satam tacihtates manv tbbg« for people and helps them do what benefits 
tltein. Bcsides, the salam does not involve r/M or ihc l'ke of "[''f" fornUMeii 
transactions, AU praise is due to Allah for the facilitation He gratits. 

Endnotes 



t Al-Uakim(3189) [2/341], Al-Bayhaqi (1 1081) |S/30] and 1 Abur-Raizac; (14064) ,8/5]. 
: a: - link'a jri (2239) [4/540| and Muslim (4094) [6/42]. Sse also Al-Bukhart (2 253 i [4/457], 
3See: 'AI-ljmA- ' [p, 54] 

a '„.j, lis:"' | 1 |.,2| u An , , , i Jnln) [7/329]. 
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Loaning and Loans 



The loan means paying an amount of wealth to someone who wants to 
l)i-:ieHl fiom il, mui llicu lu- |'ii>s il linck laler. 'J ]iis is oiii.iiili'K'd a kind o t 
•jlililysolhcl'riipWl l!'l«;H)call< il monihiui sts 1 1 u- bui ruwerbenefrts fram 
it and then pays it back to the lender. 

Lending is desirable and is greatly rewarded by Allah, as the Prophel 
(PBUH) says: 

V» Muslin; fcmia a b,m to imoihir Muslim iwicebui il will he tikc 

(j/rii^-ii once m charity" 

(Related by Ibn Majah)' 
It is said that lending a loan is legally better than givinti diarily, ;ss v-.o-.w 
bon 01« except when being in a bad need. In a sahih Uiulhenliu luuiiiii. i'in- 
Prophet (PBUH) says: 

"Hc who relieves a Muslim from hardsbip Allah will reiieve him f rem 

the hardships (to whkii u-ouhiK- i-mi „n ih,- l My of Resurrecticn"* 



I TRAP E TRANl'ALTiONS 



So, lending is considered a good deed as it relieves a Muslim fram hardship 
and meets his bad need. Hence, borrowing is not a detestable act, fot it 
happened that the Prophet (PBUH) borrowed. This is related atid stalcd in 
many hadtths about the Prophet (PBUH)\ 

Moreover, the loan must be fram sumeone whose loan is legal (valid); it 
is impermissible for the guardian of an orphan, for example, to take from the 
orphan's money iri order to lend others. The amount and quality of the loan 
must be knovm and defined in order to make the receiver able to pay it back. 
A loan is considered a debt upurr the liability of its receiver, and then he has to 
retura it, withonl delay, as sium as he can afford it. 

In addition, it is proliibited u pon the lender to stipulate any increase to 
his '< can - Scliolars unammousJv igw that i f the Iciutev stipulates any increase 
and take* it, it ia considered rfM. NmviuUys, banku lemi money stipuialing 
an interest on rnoney, which is plain riba, whether the loan is the so-called 
tonsumer ot developmental loan. It is impermissible for the lender (a bank, 
a person, or a company) to take a siipulated increase regardless of the name 
given to it (profit, interest, gift}, or to make use of a utility against the loan 
such as staying in a house or uang a car. As long as this profit, gift, or utility 
is obtained through stipulalion, it is considtrcd impermissible, The Prophet 
(PBUH) says: 

"Any loan that brings a profit is (a kind of) riba," 6 
Anas (may Allah be pleased with him) narrated that the Prophet (PBUH) said: 
"If anyone ofycu gives a loan (to somebody) and there is a gift 
presenled to him or he is asked to be carried on t lis mount (of the 
borrawer), he shoulil not r ide oi\ U nor should he accept the gift 
except if that used to happen between them (the tender and the 
borrower) before" 

(Related by Ibn Mijah as amar/u' (traceable) hadith)" 
There are many similar narrations ot' [his hfldith. 

Furth ermore, it is related about ' Ah d u I lah Ibn Salam (may Allah be pleased 
with him) that he said: 

Tfsomeone indeiitcd to yimgiws yon j' had ufhuyasagift, donot 
accept it,for it is riba." 
This tradition is viewed by seholars as a hfldtth narrated about the Prophet 
(PBUH). Thus, it is impermissible for the lender to accept a gift or any form 



O-ilpsu- ! ■: Ljaniar mul Luili^ 



vi utihty from the? dcbtor. Suci"; a profit is prohibited si oce lendi ng is sitpposcd 
to be a kind of leniency 011 behalf of the Muslim lender towards the needy 
debtor, and also a means to draw near to Allah. So, if the lender stipulates or 
anticipates a profit, then he violates the aim of lending; that is to draw near to 
Allah through relieving (bc iirniy instcad of «Kliiip, n profil from him, as it 
will not be considered a good loan. 

ThenHure, Muslims nnisl fcv0 :tl suci) Iransactnns that aiay involvc iM 

dtjinu oihcr good dtitis. That is, ihc piimosi' ni'glvltij» krans ts not directed 
to material gains; rather, it is a mcans of gaininji a moral benefit through 
drawiug near to Allah. This can be attained by relieving the needy without 
gaining any profit. I f a Muslim lender intends to relieve the needy, Allah will 
bless his money. 

It is worth meutioning that the prohibited profit is the stipulated one. For 
example, the lender may stipulate that he gets back his money with such and 

1 } r 1 uni H II i I ii li i [ i I u i p of'll 

borrower, oi gets a gift from him. It is also forbidden that the lender intends 
or anticipates talcing an increase even if he does not stipulate such an increase-. 
However, if there is some increase given to the lender simply as an act of 
showing kindness from the biirrnwirr not by means o!' stipulating, there is no 
harm in that as it is considered of the better ways of repaying loans. Once, the 
Prophet (PBU1I) gave a choice can id in return for a small camel that hehad 
received as a loan. Then he (PBUH) saidt 

""n l ! i 1 'l 1 I ( 

According to the Shm Vah (Islamic Law) and ctraimon convention, paying 
the rights of others handsomely is among the good manners and it is not 
among the prohibited loans that beget benefits as long as such an increase 
is neither stipulated nor anticipated by the lender, but it is simply a donation 
from the borrower. Likewist, it is permissible for the lender to accept a benefit 
wfndi lho boiTower osed to give him beibre Ihe ionii as ioug an s( i v nni givou 
to him because of the loan. 

The borrower must pay back the loan without procraslination or delay as 
soon as he is able to afford it. Allah, Exalted be He, says: 
"Is the rewardfor good [anythlitgl but good!" 

(Qur'&n: Ar-Rahman: 60) 



I I IlMV TR.*NSAC-H(XN.S 



Hmvev#t khik iX'ople ,in ivmiv in lyihif, Iht- iij-hls i/ nllitr* t'spi.\;i;it!\ 
debts. 'I'liis is a had mannc:- that ha- m. uli' maay people abstain from lending 

the needjr and relicving riwtn Vlv.iv rlu nectl) Muslii y becomc uWigrd 

lii Ikhtow huii liii' usurunis banks asul cumroh whs» Allah pi'ohibits sincc 
lu- fjntls rui Lilit- runiSv k> «ivt hini a yuod loan and the lender fimU nu liiic 
tnistwarlliy to ivpay liini on due time. This leads to the absence of kindness 
among people. 



I The word manityth in irabi< indicates something gifted to be made use of ttien 

: Mu^irj i.w.iK) [S/452]. 
:; Lbn MSjah (2-130) [3/153]. 

4 Al-Bakhari (2442) 1 1 and Muslim (67«) i <*.< 2.1]. 

5 Al iaiil,.,.,u-!-.:|r™:Ma, .1 Alu . I,, m 

6 A]-llayhaqi( IW3J) |5/573|. 
7IbnMajah (2432) [3/154]. 

8 Al-Bukhari (2305) [4/608] and Muslim (4(JB«) \MVi\. 



Mortgage 
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it or its value (in case of non-fiilfilJment). 

Mn-I"<.\!pri'; is | iii li 1 J u"ln. I» ll i N i i n u' t'it i(i""i.;, 
(Propiicik l'radition) and liur consensus of Muslim schi.il irs MUh, Rxiillea 

"...Atid ifyou nre on ajoiirney and catmu f find a scribe, ihen 
a security deposit [should bel taken ..." 

(Qur'an: Al-Baqarah: 283) 

When the Praphet (PBUH) died, his armoi had been mortgaged'. Sehobi s 
unanimouslyagrei -I,,- i u-,.;:"i-,.i/ |n ' m nkmi mi n.", imlilit .ii.ui.nr 
iij stiimi-, i i n n i Ih l i i 1 1 i i i : .s il i pi i ni il I i i <d i i- 1 1 «c 
wisdom behind the legality of mortgaging is to keep properlies and protect 
them against loss. 



L TRADE TftANSACTIONS 



Allah, Exalted be He, commands Muslims to write down the debts as 
Hesays: 

"0 you who have believed, when you contract a debt for a specified 
term, write U down..." (Ourtn: AJ-Baqarah: 282) 

And He sayst 

"And i/ you are on a journey and cannot find a scribe, then 
a security deposit [shouldbe] takett ..." 

(CjLir'an: Al-Baqarah: 283) 

Such permissibility is considered of the mercy of Allah upon His servants 
as He guides tliem to what benefits them. 

The amount, quality, and description of the collateral must be known. The 
debtor must be legally permitted to contract; he must possess the collateral or 
have permission to deal condnsively vciih it. M.in is permitted to mortgage 
his own property for the debt of another. The collateral must be a property 
valid for sell ing in order to enable the c reditor to make use of it i n case of non- 
fulfillment. 

It is permissihletosiipiiiaie [he collateral iri or iiCut aincltidingthc contrncl 
as Allah says: 

"And ifyou are on a journey and cannot find a seribe, then 
a seturity deposit [sheuld be) taken..." 

(Quran: Al-Baqarah: 2S3) 

Thus, Allah, Eialted be He, has made the stipulation of the collateral a 
substitute for writing the contract of debt, which is written after the debt 
becomes in effect and obligatory to be settled by the indebted person. 

The collateral is obligatory to be given by the debtor, as he owes the 
creditor who is not obliged to accept the collateral and is permitted to cancel 
the mortgaging contract as he alone has a right to dai m it, It is permissible 
for the debtor to mortgage his share of a property owned by him and others 
becau.se he is permitted to sel! his s h a re i o pay iiack his debt. 

It is permissible to mortgage the purchased artiele for its price, as this 
price is a liability on the debtor, i.e. the mortgagor, and the purchased 
artide is possessed by him, so he can mortgage it. For example, if someone 
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buys a house or a car on credit or in cash but the price is not paid yet, he 
is permitted to mortgage it so as to pay its price to the seiler. However, 
neither the debtor nor the creditor is permitted to dispose of the collateral 
except after getting the permission of the other. If either of them disposes 
of the collateral, he causes a loss to the other. That is, if the debtor disposes 
□f the collateral without the creditor's permission, he deprives him from 
securing the deal. Similarly, if the creditor disposes of the collateral 
(without the debtor's permission), he will be disposing of a property that 
does not belong to him. 

Concerning making use of the collaterEil, it is to be according to what the 
two parties (the debtor and the creditor) agree on. So, if they agree on renting 
or concluding any other transactions with regard to the collateral, it will be 
permissible. However, if they do not agree (to make use of the collateral), the 
collateral remains suspended until it is redeemed. The debtor is to be made 
able to maintain and keep the collateral; fbr example, watering, pollinating, 
and treating the trees, as this is done for the beneflt of the collateral, 

The earnings received from the collateral whether by itself (such as an 
animal when it becomes fatter or is able to do some work) or through its product 
(sudi as offspring, wool and whatever is begotten from it) are considered part 
of the collateral that cari be sold with the collateral for fulfdling the debt. The 
sarne niling applies to the crops of a mortgaged land. Besides, if there is any 
damage caused to the collateral, the compensation fbr this damage is to be 
joined to the collateral, as it is a substitute for part of it, 

The debtor must provide the expenditures of the collateral. This is because 
Sa'ld Ibnul-Musayyab reported on the aufhority of Abu Hurayrah (may Allah 
b e pleased with them) that the Prophet (PBUH) said: 

"When someone mortgages an Hem, it is not to be Joreclosed; any 
mrratsc in ito tvrfitft' jjors 10 him and aur Ion or hability must be 
bornt by him." 

(Related by Ash-Shafi'i and Ad-D&raqutni who grades it as having 

a good and authentic chain of transmitters) 1 
This is because the collateral is the property of the debtor and it is bis 
responsibility to provide whatever it recjuires for its maintenance. Also, it is the 
responsibility of the debtor to pay the rent of the store where the collateral is 
kept, the wages of guarding it, and the wages of grazing the mortgaged cattle. 



I IKADL: IlHN.i.V I ION-, 



II pari n I the iiilhlkral i;, dam.ia.ed. ihc icsl .% Icgilly eonsideied [nil.ili.il 
for Ihr whole debt as tlic debt is guaranteed by the whole collateral, and as 
long as pari o f Ihc mil, Mu.il damagcd, thcn ihc resi is collateral for the 
whole debt, 

If the debtor pays back part of the dcbl. mi pari ol the collateral is to be 
redeemed unti l the debtor pays the whole debt 

When the debt is due, the debtor must pay back the whole debt to comply 
n ith the contraet, whether he has given a collateral or not. Allah, Exalted be 
He.sayst 

"...then lel him vhn U cnlnittvil discltttrge his trust [faithfully] 
and tet himfear Allah, his Lord..." (Qur an: Al-Baqarah: 283) 
And He also says: 

"...and not leave anything ouf of U..." 

(Quran: Al-Baqarah: 282) 

If the debtor abstains from paying back the debt to the creditor, he is 
considered a procrastinator and then 1 he jmtjjy i.- to oli'igo him to pay back 
the debt, However, if the debtor still refuses to pay back the debt, the judge 
mi»! impria») aml effeci discretiorna') .-aiiiidiiiicni on bini unti) Ke pays 
back the debt. Then, if he does not pay back the debt, the judge is to sel] 
the collateral and pay back the debt. The judge must behave on behalf of the 
debtor when the latter refuses l o pay had;, si ih e such a debt is an obligation 
Dn the debtor and the collateral is a mere guarantee for Lho debt 'a) bc re I u mu d 
when due. lfsome money remaiiis al'icr pavirt; naek the debt, il miistbe given 
to the debtor as it belon^ to aiai. Yei, ■: dia monev ol' I lu- suld lolliiteral Jnes 
nol cover the debt, the rest of the debt is still on the credit of the debtor and 

If the collateral is an animal which needs expenditures and is kept by the 

utlUIoi, the w^a l.avv^iver permil.-; hil--. -■;> rida il, il' it is a ridin[T, animal, .md 
lu in i Ik il. il it is ,i inileJi ar.iir.al, jno-.ukd th.al ha pan ides the ciipenditurcs. 
The Prophet (PBUH) says: 

"ihc morlgimd ammui %wi Ih- / d" 'iliv i itmg iw '' 'a 1 ' 

timi the miik ofthe milcit animal mn tv dnmk acconiing to uAtil 
one fpends im il. The om w/w rute* Ihc rmimtd f r drinte ils milk 
shcciUi f nvv i.- Ic Ihc c\jt;nditmcs" 
(Related by Al-Bukhari) ! 



Sd, whoever rules the pnimal «r drink* U* milfc imuil piuvidc Ihc cxjien 
ditures in return for his making use uS it. An y o liter ulilily vflined from this 
animal belongs to its owner, the debtor. 

[briul-Qayyim (may Allah be pleiised wirti hiin; sl'.v:;: 
"The hadtth as well as the general printiptu and the original 
rules of the Shari'ah (Islami: Law) indkate that the Muslim 
must take care oj the mortgaged animal in order to observe the 
orders oj Allah. Mvrwver, the owiicr o/ sudi tin animal has the 
righl afownerskip mal Ilir mortgugev hai the riuhi lu gmimatec 
his own property (by keeping the collateral). [f ihe mortgagee 
keeps the animal and neither rides nor milks it. he rnisses his 
right to make use cf it. 'l has. dcpendini; 011 jastke, annlogical 
dedtiction, as well as the inleicsts of the mortgager, mortgagee, 
and the mortgagee! mtimu). the morigogoi is permitleJ to ritte 
and milk the mortgaged animal in return for his providing its 
expeitdUurteit. When the motlgagee lawjully makts. use o/ the 
mortgaged animal and pmvides the cxpeiuiitures, thte >ulhfies 
the interests of both the mortgager and mortgagee and keeps 
theirrights."' 

Some of the faqihs (mif Allah have mercy on them) maintain that there 
irctv i i mI'lpILi l j 1 1 1 1 1 1 1 1 1 1 i.l m i ij'ici hilerbe ane\ 

does not. The first category of collaterals is divided Lnto two subeategories. 
The lirisi is tlu- «nimal that cao bc ridden or milked whose ruling has been 
iwpkiined abovc The svemvi v.ifoeak'};ory is mil lo be vkltk-n or milked sudi 
as the male o t female slave. The mortgagee is not permitted to tnake use of 
1 1 1 i .s kind i)f tullalcrals cscupl wilh tlsc jki minimi ofibc n«>i ^;,i>.;t'r. So, i (T h t' 
owner of the slave permits the mortgagee to make use of the slave provided 
that the mortgagee provides the expenditures, then it is permissible, as this 
is considered n som of cnmperisaiinn. The second category of collaterals is 
the kind that does not need expenditures, such as a house, belongings, and 
the like. The mortgagee is permitted to make use of this kind of collaterals 
with the permission of the mortgager except when this collateral guarantees 
a loan, for it is prohibited to gain any interes! out of a loan as we previously 
explained that it is a kind of riba. 
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1 AI-BukhSii (2915) 16/121]. Seealso Al-Bukhdii {2iit,Ki |.|;.1k:| ;imi ki,„li m (1090) [6/40]. 
: .ui-]),ir,iLiinii: i JS'/~: ; j: j 'J | u,l a. h» l-.^i r : i : 1 1 ,. !nM|. w ;ik<, IN \j,iia|. «j j i : .vi r,] |. 

3 AI-BukhM (251 Z) \SI 177]. 

4 See thefootnotes in".4T--^WAf-MlJ.■frr , " [5.«J1]. 

5 Fog rfc A scholai of Mamic Juiisprudeiice. 




Guarantee 



( i JiiU. ntc k- ;i:l<: o! iku Il'L'.l.! w : n .■: U» -.viiivl ikkv I n ls.l.:UIl I.L'rl:i!'rK'MH',v. 

ii i- rht _uu uit-r, nm ml n, j> ' L i I i - hl i i lli i [n >n i ik 

Ihis perani 11 .lili .•n-kskvivJ -Jk tri e .i;al Jdwnr. I 'i I h -s ccsc. llic ui.irsir<u>r 
ll i I l' Ml [ i [i i ih i I I I i I i 11 il [ li n i n lr i mu 
10 rhe creclkor. 't guarantee ;'k- diibt ofsu ; 1 1 : d so. ti-.i.iionki :s ra-.issil ;K- 
according to the Noble Qur'in, the Sunnah [Prophetic Tradition). and Ihe 
i i iimi 'l i I j lr II H si > 

"...mutforkf !>•/(« pm.lnm il h ftln- reiranl o/J n camel's load, 
andlara rcsponsiblefor if." (QurUn: Ydsuf: 72) 

I 'h.- "Orrj "ivsfHiH.iible" inpki'- L 1 1; L I pri -.:n k. o jujraiM. 
[ m i Al 'l m n lln , j ili i , i i j, 4 i '/ , ,,1 ilm l-iuphe! 

(PBUH) say S: 

Tfte juarantor k, • / w ,.(, ,„ j> ,n b, ,hmg he guarnnteed."' 



Scholars unammously agree t ha l guarantct i s m U i n M 
intcjestsanJ needsol'peuplc ncccssiuue 11«. pcniiissil>ilsl>- ofa ;;uarrmk:e, ;i.< it 

i ii I i i li il i 

from diffkulties. 

In order to mnintain the vahdity ot Ihe guaraniee, the gnarantor must be 
I i' , - i i' 1 1 ' J i i li 1! i i M ! l'i < i n ( Ml ! i 1 

obligalioii. Sn, a childota wcak-ndnded i ntenlicted (dilis legal eapactty ii not 
permittedtobeaguaran'or. Moreover, the guarantor must accept (w;l!irg)y) to 
bt-af ihw liability, «nd ifhe i j torced to do so, tben ihtfguarantee becomes void. 
Sincc habihly ii a vohiniary declaratioii lo fulfill an oblt^atitm, » guaraitmr's 
i U t e l I i 1 i h 

Furthermore, guarantee ii a kiiul »r bciicvnlcnce !n bend'il and help the 
goaranteed person, so i; is impermissible [u titkc compens.'Uon oul ofil. That 
ii, coiiipeiisulion resuking frura giiaj-.u'.tce is as pmhibited as a benefit resultuig 
ironi ii loaii. The goauaritor must p,iy the debt on behalf of the guaranteed 
person when 1ime is due iVir the ciediier [o ask tbr i S, Wben the guarantor 
p i the debt, h ii n 1 1 ! tii i .i 1 1 i i 1 1 > m imi.iun ii 

legaily iiucnded lo slnHvleniency and help the needy, not to exploit andplace 
burdens Lipon them. 

Guarawec U valid when the g hiumu t n r gtvcs his co-iseni by ivhatever 
wi-rds indicase this, such as "J ani responsible ftir this debt,* "1 giiantnief Ihis 
debt," "This debt is on my liability," and the like, since the Laivgiver : does 
uni iiceess.itate a specific phrase to be said and it riepends on the common 
convention of the sodety. 

The creditor li.ii tii i 'r t i i i t u m the guaranteed person to 

get bis money baok ai ii ii a dulu mi the liability of bosb «t them. The PropbcS 
(PBUH) says: 

f, Kdin (. t /i i f !l i f i '.i ' i 1 ( 1 e n' ' ' l, i 
(Related by Abu Dawud and Al- l'irmidhi who gradei ii a hasnn 
(good) hadtth) 

i n, opu i i I i 1 1 1 ii ' 1 1 f i ii' i n i -c 

of the opinion that the creditor hai mi riglii lu a d; the gii.iranliii' to pay h i m 
except when ii ii diilioiill 'o ask Ihe giiaraiilecd person for the debt. This is 
ii m 1 1 1 i i i i i I nginal dcbtor, ;md 

be is not to be atketi (m anySluiig eiccpl whe.ii i! is impossibSe to get the debt 



^2 



from the debtor. ( iuarantee, like mortgaging, is a way to guarantee the right of 
the creditor; the collateial is not to be talwi il>yl:iv m. . rl^-e «turpt when the 
mortgager cannot pay back the debt at its due tinie. [t is nol acceptable to ask 
theguaranturforthedebtaslongastheguaranteedpersoncanbefoundandis 
able to pay. According to comnion convenlioic tbe creditor asks the guarantor 
tor the debt only when the guaranteed is not found or when he is u nabi e to pay 
it back. This is the meaning implied by lbnul-Qayyim who condudes, '...This 
is the prcpnmicmnl n'nv ns yon sec" ' 

The liability of the guarantor is not absolved until the liability ol the 
guaranteed person is discharged whether by paying back his debt to the 
creditor or by being excused by him. 

Moreover, il is permissible foi i he debtor to have a number of guarantors 
whether every g n a i a :ito : c 1 u i m s ': i a b i li ty on the whole debt o r o n only part of it, 
Howevcr, the responsibility ot'eacb m" the guaramors is nol absolved until the 
Tv^nnsibiiiticsol .ill nftlicm arcdi»charg ( sl cr when Mu- iraponsibility of llie 
guaranteed person is absolved. It is not necesssry for the guarantor to know 
the guaranteed person to rrake his guarantee valid. The guarantor can simply 
say to the creditor, *I guarantee t lio jvrsi») who U iiulcbled Hi you." Likewise, 
it is not necessary for the guarantor to know the creditor as the consent or 
kiiowledgeofeilherthea-txli!oroi the guaranteed person isr.nl necessary to 
makethe guarantee valid. In addition, it is permissible to guarantee a known 
amount or a n unknown amount if it is to be known afterwards, as Allah, 
Exalted be He, says: 

"...and for he who produces it is [the reward of] a camel's had, 
and I am responsible for it." (Qur an: Yusuf: 72) 

This i s because a eamel's load is unknown at first but then becomes known. 
This verse impiies Ihc pcriiHS-ibilily ol linaianlccing a known amount or an 
unknown amount if it is to be known afterwards. 

It is permissible for the guarantor to bear the seiler'* i^suomihiiiiy if the 
commodity turns out to be possessed by someone else, Also, it is permissible 
for a Muslim person to guarantee the oWigaikijis of someone else, such as 
paying back his debt and the like. 



I TRADE TRANSACTIONS 



1 Ahmad (22195) [5/2671, AM Diwiid (3565) |J/S27|. Al-Tii inkih: C: |.V4«| ll-n 
MAjall (2405) [3/1411. 

2 The Lawgiver of Sliari ' u/i {Islamic Law) is Al lah . Eialted be He; the term ca n a Iso rrft t 
to the Ptophet (PBUH) as he never nrdained but «hal was revealed to him by Allah. 

3 Kasari (goodj/rtiif!;.'; i II, ! ssjoii is linked to the narrjtion of 

an authority with weak eractitude, and the hadlih is free from t vn:iiu ii iiv or bkmish. 

4S«'Ti™ AI-MuwQqqi '«"[3/411]. 
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Suretyship (Kafalah) 



Suru sLiji f ■(.,<(» i- 'ii m MiiMkin lii piv,cnl the indekkil |i-:rn.-n 
to the creditor. So, suretyship conceriw tlic gminmteed person hinisdi ancl 
it is valid foc anyone in debt. N<. sareij-Jiip i- p. /T.i^.hk- I". p'^i-haiJ 
puriLshments because suretyship depends nr> certainty while prescribed 

;r.n:<slriK'nis ,ire i.ui lu ka a.a. 'il.\: » Iur ilng .. I > ir,|,-, mm , „,;',. 

Inaddilion, Miiwyshipdoe* notitpptjrii) a caatoflegpl ;-Jii!>ution asit istobe 
executed onlyon the offetidcrs li >• ,11 p. m il k lu , \a. n. I. „j| i h lUition 
on asurety when the or«- guorarrteed cannotbe found. 

Hit- s-.iivty lnosi j>hv biMiwiM':il m uii.kr iu nalrr sai alvsiiip -.alk.), as he 
is nur „b] m „| t( h , il i 1 i 1 k[l .t •.ai P-liip Ih- obi ai iui u: Ih 

surety k kgally ak k I :!' I pin ii I ikivke, h, mi 

k i H - .kvi i i J i h n r|„ i in t 1 1 l J p i in ul miLs I mistlr htlnle lila 
creditor at the diae timc and place since he then fiilfUls the obligation <>l tha 
siaraly. I lu,- i il Ih ,ni 1 i iinini pn ,i n l k lj u. il. l.1 puisun .il -ke Jua 
tirne ur il tlic lumi J pars.ni lu I t i i i ul iur i I i ^ j 1 1, km. 
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which he could have been presented, then the suret y raust guarantee the debt. 
This is according to the general meaning of the ProphetLc hadtth Ln which he 
(PBUH) says: 

"Theguamntorftiere tlw miviy) i.< rssptvtsibkfor (payiug) thi: ihiin; 
ke guaranteed" 

1 1 is permissibk- lc . jj^ira-Uv ilic ja:i: jinlanee nl'.i person, fur e\.imple. 
,1 person raun lo lnirn.iv money from another and the latter says, "I do not 
k now you, so 1 will not lend you", then a third person says, "I guarantee my 
accjiiainiiinco of him to you" meaning "I know who he is and where he lives". 
In such a case, the surety (who guarantees the acquaintance of the guaranteed 
person' :s not only reqiiireJ t< > inemion "he nnmeaiul .lddressoitbe guaranteed, 
but he mustalso present him to Iht: i-redilor. II' the piorantecd person is nlive 
and the surety cannot present him to the creditor, the surety miist guarantee 
the debt (pay it back) as he is the one who has guaranteed the acquaintance of 
ihe dchlor (the guaranteed person) and persuaded ihe creditor to lend him. 
Such an acquaimancc is like saying, "I guarantee to present the debtor to you 
whenever you want " 

Endnotes 



I AhniiUl (Z2195) |,V267|. Ahli IMu-iUl (1565) (?;527|, AS- 1 irniidlii (2125) (SM»; anti 
Uni Majali [1 105) |j,'IH|. 



Hawalah (Transference of Debts) 



Thejs,fim ddfme hmvitlnh as ihc tratisi'erenire of 3 dcbt frooi tlie liahility 
of Ihe debtor to the liability of another person. The transference of debts 
h prrmissible and appmved h v the Smmtitt (l'rophetic Traditinn) and tlie 
consensus. The Frophet (PBUH) says: 

"Iftlle ck-bl uJ'oiil- ofymtis tr.msfcnvri [f rum yonr debtor) tv a ricil 
debtor, i w. shouid ugtiv"' 
Thesame/p«rfiffi is narrated with a sligliwlil'ltrence m wnrding as: 
Whueu i a h l i • ' * , Ji| ,i, M ,1 t loula 
agreel'- 

Manv scholnrs mainliim ibai tliere is a eonsensus on the permissibility 
of the transference of debts. The transi'i.TEntf of debts is a tdnd of lenieney 
legiilly inlended to tairiliUite the Eraiisaclimis of people and help them meet 
their needs, pay back their debts and bc comfortable. 



I THADE TRANSACTIONS 



Some people thlnk that the permissihility ol'thc lr» nsfernice ofdebts does 
not accord with analogical deduction. They allege that it is a kind of selling a 
debt for ancther debt, which is forbidden. However, the great scholar Ibnul- 
Oayyim argues against this opinion and affirms that the perjmissibility of the 
transference of debts is not an exception as it is a kind of paying back debts not 
of selling. He says: 

veti ifthc tmnsfci i i t dofst ; i i i ' t t ' 1 
the Lawgiver does not prohibit it since the principles of the Shari 'ah 
' i { j r 7 r I i 

liability of the original debtor to the liability o/a new one (substitute 
debtorr 1 

There aie some legal conditions on the transference of debts to make it 
valid. They are as follows: 

First: The debt must be under tht rts;»onsibilily of the substitute debtor 
since the trans.li ren f debi ibliges th ubstitute debtor to pay 
the debt baclc [f the debt is not yet determined to be titider the 
responsibility of the original debtor, its transference is not valid as it 
can b e canceled. For eiample, it is not legal to transfer the price of a 
purehaswi articlc « long as it is stitl nibject to approval. AIso, a son 
cannot transfer lii.s Cvh\ in lho credit of bis frither unless his father 
gives his consent, 

Second: The substitute debt must be identical to the transferred debt 
with regard to the kind, e.g, dirhams for dirhams. Likewise, the 
substitute debt and the transferred debt must be equal with regard to 
the description, c. g, Saudi currenc» for Saudi currencp Also, the two 
debts must have the same tiine for due payment; whether they are to 
bc p;\\i\ in cash 01' oa crcdit. That is, the transference ofdebts is not 
valid if one debt is paid i n cash and the other is on credit, or if the due 
time of one debt is afte r a mon th whi le th e time of the other is after two 
months. Besides, the amounts of the two debts must be the same; it is 
impermissible to transfer a debl of one liundred riyals, for example, 
for another debt of only ninety riyals. This is because the transference 

a means lo gain pi i h. c re is any difference in the value 

between the two debts, this will violate the legal objective of the 
transference of debts, which is lenieney, and set instead the objective 
ofgMningintert;slsii' , )k'i is inipcnnissible ia the transference ofdebts 



and in lending loans. However, it is permissible for the original debtor 
totransferonlypartofhisciebttothecreditofasubstitutedebtor, 
or to transfer his debt to the credit of someone owing him more 
than the original debt, and the remaining debt in each case is still 
due for ita creditor. 
Third: The consent of the original debtor is necessary here, as he is 
not obliged to pay back his debt through transference. However, 
the consent of the creditor i s not necessary. Also, the consent of the 
creditor is not necessary in order to transfer the debt to the credit 
of a rich person who is not procrastinating. Rather, such a creditor 
must be forced to accept the transference of the debt and then he has 
the right to claim his loan from the substitute debtor, The Prophet 
(PBUH) says: 

"Pracrastination (tkky) in paymgdebts bya wealthy person is injustice. 

So, ifihe debt of one ofyou is transferred (from your debtor) to a rich 

debtor, he should agree." 

{Related by Al-Bukhari and Muslim) 

In another narration of this hadttk the wording is: 

"Whoever is transferred (from his debtor) to .i rkh tkbtor, should agree." 

This raeans that the creditor should agree on the transference of 

his debt. If the substitute debtor is not able to fulfdl the debt or may 

procrastin ate, theti the creditor is not obi iged to agree to the t ransference 

of the debt to that person as I his may damage his interesls. 

In this respect, the indebted persons who are able to pay back should 

hasten to be absolved bypayingback their debts to theoriginal creditors 

orthesubstitutecreditorsforwhomthedebtbecomesentitledthrough 

transference. The indebted persons should not ruin their reputations 

through procrastination. Often, we hear the creditors complaints 

when they suffer from the illegal delay and negligence of the debtors 

in paying back their debts. Also, we frequently hear the creditors' 

complaints owing to the procrastination of the rich substitute debtors 

in paying back their due transferred debts, since they cause a lot of 

difficulty to the creditors. This has made the transference of debts a 

repulsive matter which many people dislike because of the injustice of 

ibr substitute uVbtors. 



I l.tA.lLTK.yNSAiTIP-^ 



When the transference uf'debts mctts its atoremenlioned legal amdilinns, 
the debt transfer» f mm ihc liabililv «f ihc m iginal debtor to ihc liubility of a 
substitute debtor, and the original debtor becomes absolved. This i s because 
the transference of debts means the transference from one liabilily to anoiher. 
Thus, the creditoi is not rjei millcd Uiclairo bis r i gh t from the original debtor; 
rather, he has to refer to the substitute debtor in order to gel back bis rigbt or 
n-,kh an a«reeineni willi bim. Therefore, the legal transference of debts is a 
pennissibleway to payback the debts, as it mtikcs tbings casy forpeople when 
they make useof it L n a good marmer without deception or procrastimiliiHi. 

Endnotes 



1 AI-rMiWrl (22K7) 14/585! »nd Muslim mm SM7I|. 

2 Mcntii.iied in the bonk entitled "Al-hMli" I5/5K7J. 
: 1 S L 'E: , TrtjiiA/-Mri«vir W i , j;j-|l.. , >at)|. 
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Commissioning ( Wak&lah) 



In Islamic terminology, wekMah (commissioning) refers to the act in which 
a legally accountable person appolnts another legally accountable person to act 
on his behalf in a certain matter in which such authorization is permissible. 
Commissioning is permissible according to the NobJe Qur'Sn, the Sunnah 
(ProphetLc Tradition), and the consensus of Muslim scholars. Allah, Exalted 
be He, says: 

"...So send otte ofyou with this silver coin ofyouTs to the City..." 

(Our'an: Al-Kahf. 19) 

And He says; 

"IJoseph ]said, 'Appoint meoverdie storehouses of the larut...'" 
(Cjurln: Yteufi 55) 

And He also says: 

"... and for (hase employed to cottect \Zekah]. .." 

(Qur'an: At-Tawbah: 60) 
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Moreover, the Prophet (PBUH) authorized 'Urwah Ibnul-Ja'd to buy a 
ewe.' authorized AbO RSI'f to perkirm ih* marriage contract on his behalf 
with Maymunah, 1 and used to send his men to collect Zakah. In addition, 
Al-Muwafiaq and other scJiolars maintain that there is a consensus on the 
iii ihility ol mim 11 isdi.uu I t i i t bilit i 

that peoples needs necessitate the legality of commissioning since not every 
person can do himself whatever he needs, 

What is Required in Order to Make Commissioning Valid and Conflrmed 

Commissioning is confirrned by any statement that imSicutcs jseniiission 
for il (cg. "Do so mu! so" ur "I permil y»u lodo so and so") [lis permissiblc 
to accept commissioning irislnutai]ti.>iisly or to defei it. This is due to the 
fact that the Prophet's representatives dcferred their ae.ceplanee when he 
(PBUH) comrnissioned them. Furthermoie, commissioning cari be timed or 
conditioned. Forexample, the authorizer may say to the representative, "You 
will be my representative for one month" or "When the lease period of my 
house espires, you can sell it." 

The authorizer must designate a particular person, so commissioning 
bi on i <i i.l i Ih i lh< n i i uth i ni >ac ol I n t wo person 
tobe my reprL'Ln rivi I nmn s -ion r , i lecomes void if the authorizer 
appoints someone whom he does not know. 

Matters in Which Commissioning is Permissible 

It is permissible i'nr ;i person to eommission another in matters in which 
representation is permitted, s u c h as concluriing or canceiing all kinds of 
contraets. To dari I y, ■ iling. buymg. lenting, lending loans, and speculaling 
i l npl i i i 'i n i ui> liil i i (the v 

rclcasc for pavtiicnt), cnismcipation, and osnrcll.llion «f the sale are cuampk* 
of canceiing the transaetion*. 

risih» {.soiiu: act« of "Tjrs'iipi iu which antborization on behalf of someon-e 
is P i i 1 k like ihe tlisi utii il rfeJfc and chai fulrillmeni 
of vows, eupiation, and peri rmin [ay and ih (Lessei Pilgriniage), 

1 irdhig 1 1i il i nih uli ,ii n 1 u jard. Howi r, cesignatin 
d representative is nol permissible in Ihe matters reiating to individual w 
of worship, in which suthoriietion on behalf of soineone is nol permissiblc. 



such as performing prayer, fasting, and the purification of major and minor 
ritual impurities, since these acts of worship are to be observed by the legally 
accoumable person himself, 

ln atkliliun, commissionmg is permissible i n investigating and executing 
the prescribed punishments as the Prophet (PBUH) said: 

"O Unays! Go to the wift ofthis (man) and ifshe confesses (that she 
has committcd adulteryl, the» swr her to death," 
(Related by Al-Bukhari and Muslim) 3 
The authorized (Liimini^iimnil jhmsh:i lus :h> H;;hi ln ikrsijjnate another 
representative to act on his behalf except in the following matters: 

First: When the authorizer permits the authorized person to do so by 
saying something like, "You can designate a representative to act on 
your behalf if you iike) or (Do as you like)" 
Second: If the designated act is not to be carried out by the authorized 
person, as he is an honorable person who is far above doing such 

rhird If the authorized person is unable to carry out the designated work, 
Fourth; When the authorized person cannot do the designated work 
properly. 

In the aforementioried four cases, it is impermissible for the authorized 
person to designate anyone escept a trustworthy representative. 

Commissioning is permissible for both the authorizer and the authorized 
person as it is considered permission given by the authorizer and a Service 
rendered by the representative, but both are not obligatory; each of the 
authorizer and authorized person is permitted to cancel commissioning at any 
time he desires. 

Matters Nullirying Commissioning 

Commissioning is nullified by cancellation, death, or absolute madness with 
regard to either of the parties. This is because commissioning depends on the 
life and sanity of both parties, so when one party lacks either of them, it becomes 
invalid. Commissioning also becomes invalid if the authorizer discharges the 
authorized person, or when either of them is interdicted of his legal capacity 
due to his foolishness, (since be the n lacks the authority of disposition). 
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When Commissioning Becomes Permissible 

Whoever has the authority to dispose of somerhing can authorize or 
be authorized in regard to this ssune thing. Howevei, whoever has no legal 
authority to dispose of something, his representative has not the authority 
u> dispose of thi* samc iVng. wiih greslcr rcjison, A rrpwsoiwative wbo 
is authorized for buying and selling is not permitted to sell or buy from 
hiinselfas the customs necessitate that a person selis and buys from othera 
not from himsell'lrsl bcshoukl bcMiapccted. I.ikewise\heis nol permitted 
to sell or buy Ironi his siut, fillier, iviie 01 those whose testimony in his 

i , t i l s | i 111 i n i In i 1 

duetofamilyrelations. 

Actions Related to the Authorizer and the Authorized Person 

The authorizer must fulfill some legal commitments with regard to trans- 
aetions, sudi as delivering the price, reveivmg the purchased arliefc, caneding 

i n i 3 i i! il K 1 Ig n [l' righ lld gl LE1 L 11 1 ULU i ! 

the titber par!; - . A» fcw the aulhnri™! person who i:, aathnn/.ed for selling he 
may ddiver the puiciiased arlidc bel lie is itol perinilled |» reccivc lh«r price 
without tl p i 'i i - M i i ii i <n i i i! I iUiaSinn indicating h 

k [M n i i i i i l i 'j. i v y i ive the price il 

selis the article in a store where the price may be lost if he does not receive 
it. Ari authori/.ed person reho is authorbeJ for buying may deliver the due 
price to complete the transaciiori. However, the person wiOwizcd for settling 
a dispute is not permiUed to receive the jirkr, bui tiie persen authorized tur 
receiving the price is permitted lo seltle the dispute as it is the orily way to 

Commitments of the Representative 

The authorized person e; accountable. But, he is not liable for things that 
are los! or dainagcd with him as long as he does not neglect orexceed limits 
wi:h rcgnvd to such iteers. Kuwctcr. if he neglec-s, exceeds limits or refuses, 
withoul any legal eicuse, lo pay the money due for the authorizer, he is to be 
liabie for udial is losl or damaged and legally obliged to pay any money due 
to the authorizer. The authori/.ed person is lo be trusted with regard to the 
tlesignnled vcork wlitllier h is selling, renlijig, orllielike. lo other words, wbat 
1 ! ' i i . i i 1 1 i i irtielcs is to be trusted and 

believed. And Allah Icnows besi. 



Cliaplcr 16: Coramiisioiiini; I IV,j.;. 



41-Huklwi imn IW772I. 
At-Tirmidh! (841) [3^200]. 
Al-Bukhari (2JU) [4/619] sind Muslim (4< 



Interdiction 



Islam has been ordained t» pn.Uvl llic p«.|vrtif» ;tn.l rights of people; 

therefore, Lnterdif timi l-tts :>.v> k-golized on ones who should be prevented 

liiiHi dispuMn^ u:' llicif pj u^H-Mtt-.s. 

Iurijprudcnti.il 1 1- s|u-.i k ini;, jincrcictum :iioii<. proviirng someone from 

JispiMine oh bis pra|vri>. WIki pmves thar inimlicliou is legalized is thar 

Allah, Eralted be He, says in the Noble Qur ani 

"And do notgire the weak-minded your property, vekick Altah 
has made a means o/ sustenance for yau, but provide for them 
with it and clothe them and speak ta them words of appropriate 
kindness. And testtheorphtms \in their ebilitiesj untit they reach 
marriageable age. Then ifyou perceive in them sound judgment, 
release their property to them..." (Qur'an; An-Nisa': 5-6) 
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These two verses prove that Allah, Eitalred be He, has decreed interdiction 
011 the weak-minded and the orphans lesi they should waste ot destroy their 
si:. i|ieri ii-i. Moreriver, both are not to be given back their property except when 
they becorne of sound judgment. The Prophet (PBUH) himself interdicted some 
of his Companions (anti has sold somi: nf tli-. ii propi 1 1 m! u, scttle their debts'. 

Interdiction Is of Two Types 

The First Type of Interdiction is the one imposed for sateguarding others' 
s:l:?iv id ■he pi'iipcTU o: Mu' illk'd ii.li.il pt-siin. :;s 1 1 -i- 1 :?i niUrdic:t!n<; I l:o 

! i i .<! lini; Ih lu I tli< lini; 

property. For safeguarding the share of the heirs in the heritage, interdiction is 
iilsn imposed 011 the sick person to prevent him from bequeathing more than 
the third of his property, 

The Second Type of Interdiction is the one imposed on the person for 
h', oivn Kih-ln 1 1 • : - ! i k' shoiilo. h.)-*c i'.i:-- p.-opcm nr Jclrta- il. tnlcrdktion 
in ilik aisf iin'lies lu the mimu', the weak-minded and the insane, for Allah, 
Exalted be He, revealed: 

"Asd do notgtve the weak-minded your property..." 

(Qur'an: An-Nisa': 5) 

Some scholars rnaffltain that tnnse meant in this verse are the young 

diikiKii i-nil ivoir.i-n, :lnn lho :;i iaui Jiould nol «aMekill; givc Ihsm «i' 

his money. Other scholars are of the opinion that those meant in the verse 
urv llic weiik-niiiuled: the yomiL i.iiiit: vn mi !he inwnc persona; Uiey are to 
W uViiird liii- nj'h.t t« di<.|H-K i >f their properkes lesi liiey sltou d waslv lliorsi, 
Allah, Exalted be He, makes the property - in the above-mentioned verse 
- attached to the addressees "...your property..." since they are appointed as 
guardians of the property of the interdicted to protect it. 

The First Type: Interdiction for Safeguarding Others' Share 

This type of interdiction applies to the bankrupt, whose remaining 
property is insufficient (when sold) to meet all his due debts. Thereupon, he is 
tobcdeniedthc righ; todispose of his remaining property lesthe should cause 

1 1: : i i : i I o ili.i i-ivdiliirs. A.- Iur lili' ij l-olvu m Jeulor v, l' o i-, i lik' v.; l'uk'ili an; ol" 

his debts, he is nol :,> lu askod tby his eieditors) to pay Ihem.bui should hiSici 
be granted a grace period unlil his fimridiil u n amst.uiOL-s. lilow him to pay. 
With regard to this, Allah, Exalled be He, says: 

"And Ifsomeone is in hardship, then [let there be] postpoitement 
until fa tit«e of] ease..." (Qur'an: Al-Baqarah: 280) 
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Rrgardin;; l\w 1'nvwaiKl ii'»,ird n;';.;: anii:i S .1 1;:,^ |vi jod i'or ibe insolvcut 
person, the Prophet (PSUH) says: 

"Hc n'/m /s pleasci! 10 W gninh-d sbiide by Allah under the shade 
granted by Mim (on the Day of Resurrcction) should relicrc mi 
insolvent person." 

Yel, Jisdiariiiiif; %\w tiiKilvrrtt |vr*>n is better ihan granting kini a graoe 
period, in tmisidenUiun nl ivinii Alkili, Ijsalted be He, says: 

". . .But ifyou give [from yourrightasl charity, then U is better 
foryau..." (Qur'an: Al-Baqarali: 280) 

As for the debtor who is able to settle bis debts, it is hupermiasible to 
intcrdict bini, since there is no ues'd Uirliial. HcnVfU'r, if bis crcciitors ask bini 
to pay what he owes them, he is to be legally ordered to pay his debts, for the 
Prophet (PBUH) says: 

'Procnistinutum m f'rtmts *(</.• by-.i ■mtltt» mm i' injustkc: 
This hadtth signir'ies [liat «beii n 1 1 indrblrd ■.vi-.illliy pn.-jai proaasliniUes 
in payinghis debts, iiu i.- ibus Lju-.i:isi iniusl in- In bis i rodilurs since lie refuses 
to pay what he owes them. II llie imlublnl wvallli; ;«'imhi i efusi* I" pay bis 
debts, then he should be imprisoned. In this regurd, Sheikh Taqiyyud-Din Ibn 
Taymiyah (may Allah have mercy on him) said: 

"...Asfar the person 1W1» isuble tu>n,ri hiuklus :iml (though) refuses 
(to pay them), lie in in /«• tjjtiHvKwvfif (n ptii b) iimws ifflvat»t nr 
impriaHritig i"»', iti» >.- ilK fi,-.i ifli'cfollov.vrs of Malik. Asli 
Shafi'i, Ahmad and other seholars." 
Headded: 

"...II has nol cottu: 10 ao- Lt:oi\!.:d\:/ Iboi ibcv /s o. d.i^jgicc^icni 
«««f (S w/Wiiry /h ihif ioiiicni.'" 
lr. addilinip r 111:1111 Ahinad. Abu Diutiki and ntluT vnmpikrs 'd' lUiiiili: 
relate that the Prophet (PBUH) says: 

"Protrastinatiott in piiyi'ig 'Wi/< by " nmi% »'<"' iiwte (I 
permissibk lo be disliomnvd U n' l/h' imi/dw) to be pimiihai 
(by thejudge):" 

Thewnrd"bedishonored" ii'.eans In lv ounpLiiurd ubnnl (by lus crediUirs), 
and "be punished," means to be imprisoried, The person procrastinating i n 
payinghis di'bls <Wrve;, din-ivlunuir; punishmeiil and iiupiisniimcnt. He is 
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to be repeatedly punished in this marmer umil lu- i'uH'ills his debts. In case the 
debtor insisis mi dekii ine, hisjchts, ilmv in authority are to intervene and sel! 
bis pmpeity ti> pay l lu.' debu. Uc iw. This is bceati.se ilm.se i n atithority are to 
sake the piate uf the person ivhn ici'um» m pay his debls, in order to prevem 
any horni lotlw crcdiiu». 'Mi i» is uvimliiig l" Ihi'&tu/irt i" which iht* l'ruplici 
(PBUH) says: 

"{ J l j i 1 sr r i H ili 1 1 1 1 > I .'i i !.' 'J J i r if 1 1 1 -J ( l r) i ■ s ih > f i /, ,' , jj i : ■ i: vk lu: 1 1 c ,' 'i ( /i J roncsdf 

by causing harm to others?* 
From what has been demonstrated, it appears that there are two States of 
the debtor: 

The first State is when his debt i s deferred. Thereby, he is not to be asked 
to pay it until it is due, nor is he obliged to settlc it btfore that. In case 
the debtors property is iiistiti'icie-iu lu nu.t-1 liis dtlerred debt, he is not 
to be interdicted nor be denied ihe right to dispose of his property. 

The second State of the debtor is when his debt is due. In this State, 
there are two other cases of the debtor: 

The first case is when the value of the debtor"s property exceeds his 
payable debt, in which case he is not to be interdicted, but rather be 
ordered to pay his debt when the creditors ask for that. If the debtor 
refuseslo paydiptm :hc iTcdiuij-', demand), he is lu be punished with 
a discretionary punishment and imprisoned unti! he pays his debts, 
lf the debtor bears bodi j-niiiislimculs Ini l still reiuses to pay, thosc in 
authority are to intervene by selling from his property what suffices to 
cover the debts. 

The second case is when the value of the debtor's property is less than 
his due debt; in this case, ht is m he inteuhek-d if his creditors ask for 
their money lest he should cause harm to the money he owes them, 
This is according to the hadith narrated by K»' b Ibn Malik (may Allah 
be pleased with him) which States: 

"The Messenger of Allah (PBUH) interdicted Mu Sdh and sold his 
property (tofuifiii the Jehn Mu adh owes).'" 
(Related by Ad-Daraquf.nl and Al Hakim and the latter deems it a s.«Ml 
(atitlicmici fifld!rrO 

Ibnus-Salah says, "This hadith is surety reporled about the Prophet 
(PBUH)? In this case, if the debtor is interdicted, it is to be publidy 
declared lest people should be deceived by him (in financial transac- 
tions), causing their property thus to be wasted. 
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There are Four Rulings on the Interdicted Person 

The first ruling is that his debts are to be paid from his property 
before being interdicted, and from whatever property that comes to 
his possession afterwards, such as the money he obtains by means 
of legacy, an injury compensation, a gift, a share from a will and the 
like. The interdicted person is to be denied the right of disposing of 
his property possessed before and after being interdicted. Thereby, 
any disposal of his property becomes ineffective since the rights of 
his creditors are due on his property. Thus, he has no right to grant 
any pari of his property to anyone by any means. Even before being 
interdicted, it is prohibited for the indebted to dispose of his property 
in a way that causes harm to his creditors. 
Imam Ibnul Qayyim {niay Allah have mercy on him) says: 
"Ifthe debior's entire property is required to cover his debts, it will be 
invalid for him to donate thereof, in a way that causes any harm to 
the creditors, whether those in authority have interdicted him or not, 
This is the opinion maintained by Intim Malik and Shaykhul-Isldm Ibn 
Taymiyah (may Allah have mercy on him). Moreover, it is thesoundest 
view which befits thi igir,:\ <i, i / . < hcHo. bt\\\ School and comes in 

acco rdance with t f i e 1 1 p i ; I 1 i Law) and its rulings, 

This is because the creditors' rights must be paid from the debior's entire 
property. That is why those in authority interdkt the debtor. If the 
creditors' money ivere nol to he paid from the debior's entire property, 
those in authority wouid not have the right to interdkt him. Therefore, 
his case resembtn tliat tif the person on the deathbe.d as he is not allowed 
to dispese oj his prop ty. If th na bted person were givtn the legal 
right to donate, this would waste the creditors' rights, and the Shariah 
Miw Ufisirte* * micliiiag likt tiris, Mr tmHmg tht pmicipk? ti/'.S/i. iri '.-.'.i', 
ts sajeguardtng people's rights by ail ways and blocking means leading to 
wastingthem,"' 

he has sold to a bankrupt persen or has given him as a loan or as a 

rented artiele before i n ioni k- i ion, i n whieh case theereditor is allowed 

to take it back. This is because the Prophet (PBUH) says: 

"If a manfinds his very things with a bankrupt person, then he has 

more right to take them back than atiyone etse." 

(Related by Al-Bukhari and Muslim) " 
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[n aikliiion. /iii/iVis (may Allah have mereytin i hem) havc siipnkued slx 
ciimtitions for takitig back an amount of money (a property or a piece of 
merchandise] given to the bankrupt person e l"o L^c is inierdieted. 
The first condition is that the bankrupt person be alive unti! the 
owner of the piece of merchandise takes back his property from him, 
for Abu Dawud related that the Prophet (PBUH) said: 
",..Ifhe(the bankrupt buya-) dies, then the owner of the property {i. e. 
the seiler) is lo bc avuh il n/mifi'i- iike the atditors (with regard to 
distributing the estate)." 

The secoml condition i s ili.il ihe hankrnpl pers™ still owes thewhole 
pi i l' c. Therehe, iflhcowiwr iifthc piopert) is pni.i .1 pari ofiis prte, il 
will not be valid for him to take it (the property) back. 
The third condition is that the bankrupt person still has the very 
property (he took from its owner). i!' the owner of that property finds 
only part of it, he is nol to take il back, since he has not found all his 
piece of merchandise but onlypart of it, 

Thefbui th condition i:-, ihat the piece of merchandise he inraet and 
nothine, or ils propcrlies nas changcd 

The fifth condition is ihai none has ony right to ckim with regard 
to that piece of merchandise, for the bankrupt person may have 
rnorlgaged il tw lisnv ns t \l il ir. aiiy other hansaclkm. 
The sixth condition is that tlie piece of merchandise must not have 
iucreased a continual increase, as i n the case of animals that fatten and 
iiK.rease in iveight'. 

If all the above- mentioned conditions are f u Ifilled , it becomes permissible 
1 1 > r 1 i u; 1 1 w 1 1 1- r < > f t I re pi eee o t n 1 e ie li a n d i se ■ i > ia ke i i ha ek f ro m the i ndebted 
person when the lattet is declared legally bankrupt. This is according to 
the aforesaid kadith, in which the Prophet (PBUH) says: 
7/ a man finds his very things with a bankrupt, then be has more right 
to take them back than anyone else." 
The third rulitlg 011 the interdieted person is that the creditors are 
not to ask him to pay his debts after being interdieted until the 
interdietinnends. Durin« ihenei i ml n: inieiilniini], il'one selis a piece 
of merchandise for the interdieted or iends him an amount of money, 
one is ti> ask him lu pav 011 lv aller Ilie iillerdielion has cncW. 



The ftrorth ruling is ibai those in uulhorll) air to scll the intcrak-[«l 
person's property and divide its price among the creditors, to pay his 
due debts, according to the araount of debts he owes to each. This is 
because it is for this purpose h e has been interdieted. Thus, it will be 
proiirastinatioti and miustice 1" ihcm Lf the payment of debts is delayed. 
Those in authority are permitted to let the bankrupt person keep what 
lie i.-: in need ni; l,is hm:se ; [irc p. kioits and the j i ke. As J 'i ■ r" :he Jeien-ed 
debt, it does not become due when one becomes bankrupt, Resides, 
the deferred debt is not to be pari of the due ones, since the bankrupt 
person has the right to delay the payment of a deferred debt until it 
becomes due; yet, he i s still obliged to pay it, Moreover, this right to 
delay the payment of a deferred debt is not (o be violated, unlike his 
other rights to dispose of his remaining property. 
After dividing the property of the bankrupt person to settle his due 
debls, inlcndiction ends witluml «k-jtal vcrdicl finm those in authority 
if the property covers all his debts, since there is no more reason for it 
and debts are settled, I n case the sold property of the bankrupt person 
does not cover all his debts, iuterdktion does not end except wirh a 
legal verdict frorn those i n authority, who have interdieted h i m and 
thus they alone can legally end this imerdietion. 

The Second Type of Interdiction 

Thistypehasbeenestablishedinthe5h(irf<!fi(IslamicLaw)forthebenefit 
ofthe interdieted person forasfcguardinglsis prupi-rly. l'his i.s because Islam is 
the religion of mercy and it does not I eave a useiul mntter but urges people to 
do it, iioi- does it leavea harmftll matterbutwarns against it. Among thethings 
that show the lenieney of Islam is grving the person who is legally eomperent 
the right lo d i «pos; ui" his prnperly .m. I r,on «n cnmmi>rcial transaciioiis, 
withiu Ihc allowable limtts. In gui.i .1 legal profit, since this will hene'it bnth 
the individual and the sodety. However, if a person is unfit to gain profits and 

him the right of clisposing of bis mvn property, and appoinls a guardian to 
protect, keep safe and increase his property. This is to continue until there is 
no legal impediment; nnly ;i1 tliat time, he is given back bis property iti full. 
Concermng this, Allah, Eyalted be He, says: 

«Anddonotgivetheweak-mioaedyourproperty, which Allah has 
mode a means of sustenantefer you..." (Qur'Sn: An-Nisa : 5) 



I TRADE l'RANSACTIONS 



And- 

"...And test the orphatts (in their abilitles] until they reach 
marriageable age.Thenifyouperceivem them sound fudgment, 
release their property to them..." (Qur'an: An-Nisa': 6) 

These two noble verses refer to the interdiction decreed for the benefit 

of the person (who is unableto dispose of his property) since this protects 

his interests. 

Thistypeof interdiction is imposed on one's property and liability. Thus, 
the interdicted person does not havc the riyht [o dispose of his own property 
th rough selling, domting or other kinds of t ransact ions. Therrfore, it is legally 
invalid for hini to be responsible for paying a debt, guarantee, sponsorship or 
the like, lest he should cause a loss to other people's properties. 

It is invalid for one to be involved with a weak-minded person i n fmancial 
affairs, sudi as buying, lending (moneyor objects) or depositing. In case one 
does, one is allowed to take back one's property if it is still intact, If sudi a 
property is damaged intentionally or unintentionally, it will deserve no 
compensation since the weak-minded person is not legally required to be Jiable 
for sudi dealings, In such a case, one is considered neglectful as one willingly 
and voluntarily has concluded transaction with an interdicted person. If the 
inlerdicted person (sudi as a minor or a weak-minded person) causes harm 
to a person or a property, he is to bear the consequences and be liable to any 
consequent fines, since the wronged party has not been neglectful nor has he 
given the interdicted person the permission. Besides, the juristic rule States 
that in responsibility for damage, both those with legal capacity and those 
without are equal before the law. With regard to this, the great sdiolar Ibnul- 
Qayyim said: 

"The ckild, the insane and the sleeping person are to compensate for 
what they spoil of properties, This is om of the commtmh ajuW 
upon rulings without whkh people's interests would not befulfilled, 
If those without legal capacity were not to compensate for what they 
damage, people would damage each other's properties pretending 
that it is accidentaliy and unintentionally done."'" 
Inlerdicting the Minor Ends In Two Cases: 

The first case is reaching puberty, whkh is known by some signs: 
The first sign for the male is discharging semen in wakefulness or during 
sleep; Allah, Exalted be He, says: 



"And wken the children omong yon reach puberty, tet fhem a$k 
permission [at all times]..." (Qur'an: An-Nur: 59) 

Puberty applies to a male person after the first wet dream. 

The second sign is the growth of the pubic hair. 

The third sign is becoming fifteen years old. What proves this is what 
' Abdullah Ibn 'Umar (may Allah be pleased with him) said: 
"The Messenger of Attah (PBUH) calkd me to present myseif ia fir.n! 
ofhimon the Dayof (the Battle of) Uhudwhiic I wa< fourtcm teat ot 
age at that time, and he did not aliow me (tojoin the battle). Thctt he 
called me m front ofhim on the Day of(the Battle) of the Al-Khandaq 
(the Trench) when I was fifteen years old, and he allowed me (tojoin 
the battle)" 

(Reiatedby Al-Bukhari and Muslim)" 

This hadith proves that a child reaches puberty when he is fifteen 
years old. In anocher narration, 'Abdullah Ibn 'Umar explained 
thereasonbehindbeiny SrWtlilcn fnnn juiniog the Battle ofUhud 
sayingt 

"...He (the Prophet) saw that I had nol reached the age of maturity (to 
be abletofight)." 1 

Thefourthslgnconcemstheyounggirl.forsheisknowntohavereached 
puberty when she has her first menstrual period, for the Prophet 
(PBUH) said: 

"Allah does not accept the prayer of a woman who ha* reached puberty 
unless she wears a veil" 

(Related by At-Tirmidhi who deemed it a hasan (good) hadith}' 1 
The second case is somi d judgment along with reaching puberty, 
which means displaying competence in handiing one's property, for Aliah, 
Exalted be He, says: 

"And test the orphans [in thetr abilities] until tkey reach 

marriageabte age. Then ifyou perceive in them soundjitdg 

ment, release their property to them..." 

(Qurtn: An-Nisa': 6) 
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Sound judgment is recognized by testing a person's abilities conceming 
tiiunciaJ uealmgs (liandliiig properiy:. Ui provc st penulis sounti juifgmcnl, 
he il. ln lu. 1 illlowo.1 l(i i iisuliiili- Ilmuku deals rejieatedly, and if Ilir (i nn! 
exce«iively eheated, and hcdncs nol spend his money on prohibited ,ir nseless 
matters, he thus shows sound judgment, 

Interdicting an insan e person ol his legal capacity ends b two cases; 
the hrel m rqj.iimii!! saniK and the si-eund is beinu of sound jiklgnlenl, as 
p re v i o u si y stipulated witb regaid t» ihc minor. Intcrdictiun d" tlw wcak- 
minded person ends when he comes to his senses and becomes reasonable i n 
fironcia) transuctions. fl;c gu ardiaiisliip nCthc l'maneial afibirs ofanv ol'.siidi 
three kinds of persons (the child, the insane person and the weak-minded 
person ) is eaj ried iint diiring tbeir i-iiLi tlictiun liy such a person's father if he is 
jusi and nj'smmd juiigmenl. 'l his if barjuse a lather s the neaiesl one lu sbow 
[lini ;• Umaid.s hb> i h.m'.e. Al'u-r I lu- r.illn-r eoiiscs 1 1 s. f one Mate'd in [he jalher":, 
tvill »< ih! giiardian, ior this giiardian will he 1akm<i (he hilhi'rs plaiv, aeling 
as if he is the fathers represi jr.alive diiring his lifetime. 

The giiardian ought to deal with his wards property in thc ward's best 
l'inaneial interes!. Allah, b sal:<\l he I k', ssys; 

"And do notapproach the orphan's property excepl in a way that 
is (icsi fi c iHlt-mlmsimpumimiitl ." 

(Quran: Al-An'am: 1 52) 

This means that the guardian must not manage or administer the property 
oflheorpban e\eept in j «avthat henel'its iheotpban and mabes, his propeiiv 
legally increase. Though this noble verse refers only to the property of the 
mpban, il lvlors, by analngka! liiiiiielion. io Ihe propertv ofboth ihe vveak- 
minded and the insane. Moreover, the guardian as well, must preserve and 
look aftcr ihe property ol' the orphan orihc likf and iiever expose it lo risk m 
devour it unjustly, for Allah, Exalted be He, says: 

"intteeil, ihm* who thvmtr the pru/mrlr ui m-pimat uujitftly ure 
tmfy nm.fvimng lilin iheir htllies fm. Atul I hey wHI be bliniat i» 

a Bfoze li.e. Hellfire}." (Quran: An-Nisa': 10) 

Afiat). iiutlteU be I le, adviseii ihe guai iliaus ahoul orphans 1(1 ennsider ihe 
fact that their own children could be under the guardianship of other people 
at anv tiine in the fuuiie: ihns, sinee they ILkt Ihat their eliikben be Ireak-d 
kindly (when they are wards), they must treat olher people's children in the 
same manni'r In this regai'e, Allah. h\alled be I ie, says: 



"And let Ihmtn (execnti>rs. and gtinrdiaiis} feiir [injiiflinnj 
as if they [tiiemselvn.*] had luft weak offspring behind and 
fearedfar them. So let themjear Aliah and s/mak wm-ds d/ 
appTopruOejustice." (Qur *in: An-Nisi': 9) 
Since the wards are unable either to preserve their property or to conclude 
business deals i n a way that would increase property, Allah has appointed 
iUiaidijns dwt thi-m Ki lake cari? ol ibcii liuaiidal irunsavhmiH on llieir hdialf 
and to act to their best fl n andal advantage. Allah has given those guardians 
commands to abide by; He has forbidden the guardians to give the minors 
their (the minors'} property lest they should waste or spoil it. 
On the other hand, Allah, Exalted be He, says: 

"And do not give the weak-imuded ynur pruperty, which Aliah 
has mode a mtmnt »j suslenance for yon..." 

(Qur'an: An-Nisa': 5) 
Al-Hafii Ibn Kathlr (may Allah have mercy on him) said: 
"Afllifi, Cforifted ttttd liv«ft«-rf (*• 1 le. Joi<mJ< tlut tlu: „■cak-mimtat 
be given the right e/ di<jwiiii\ t'/ lite peoples pmpttrty, whkh Allah 
iim nin.fr d menit- o/f/ivf/ftnt»! >md mstemnafor peaple, through 
Inmwi liati* nihi lU.'.vr mry> i'/ fmr><inoil. tlnur, iiuadictiiig Ih( 
twak-mindal oithw kgttttapth-iiylias Itten iitlrodiieed."" 
)ust as Allah, Exalted be He, has forbidden alliiwins; the minors to handle 
their own property and has ardained that upright and sagacious guardians 

taW tssro nl it instcad, He w.irns llm.v ;< dian* againsi dealini; willi linu 

property except in a way that legally improves it and makes it grow. Allah, 
lisahod h t' H c, «ivs. 

"Anddo not appiwieh the orphan's property accept inawaythatis 
best [i.e. Mending improvement; until he reaches maturity..." 

(Qui , aii:Ai-An'arri:152) 
In this verse, Allah, ExaJted be He, orders MusILms to deal wLIh the orphan's 
property in bis. besi imcrott ' Ahdullih Ibu • AWws (imiy Allah bc plcnsod with 
him) narrated: 

"When Aliah, Exatted be He, revtaled the verse, 'And do not 
approadt the orphan's property except in a way that ts best [i.e. 
intending improvement]...' " (Quran: Al-An'im: 152) atid the 
verse, 'Indeed, those mho devour the property oforphans unjustly 
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are oniy cottsuming into tkelr belliei ftre...' (Qur'dn: An-Nisa: 
10), everyone (oflhe Comyanions) ivho hadan orphan with him 
(under his guardi iship) hastrncd to , . i his focd and drink 
from the orphan's. Themipvn, the orphans foad used to be kept 
unti! it ivbj eaten (by the orphan) orgot spoiled. This was difficult 
for them so they mentioned this to the Messenger of Allah (PBUH). 
Thus, Allah, Exdtat b > n < 'l . - . And they askyou 
aboM orphans. Say, 'Improvement for them is besi. And ifyou mix 
your affairs witk theirs - they «re your brothers..." (Qur'an: Al- 
Baqarah: 220) l '. t i I intxcd theirfood 

with the orphans' food and their drink with the orphans' drink." 
In addition, araong the deeds through which one eould deal kindly and 
fairly in the orphan's property is employing it in tradc to gain profits and make 
it increase. Thus, the guardian is entitled to trade in the orphan's property or 
give it to another person sharing the profit and the loss, for 'A'ishah (may 
Allah be pleased with her) used the money of Muhammad Ibn AM Bakr (may 
Allah be pleased with him) in trade on his behalf l5 . Besides, 'Unair Ibnul- 
Khattab (may Allah be pleased with him) said: 

"Trade in the property of orphans; otherwise, it will be consumed 
by tneans of(payingfrom itfor) Zakah." 16 
In addition, the guardian is entitled to spend (reasonably) from the 
orphan's property to cover the latter's espenses. In this regard, Shaykhul-Islam 
Ibn Taymiyah (may Allah have mercy on him) said: 

It is desirable to honor the orphan, make him glad andprotect him 
from being humiliated; since nli cm laaking afier him is for 
hisbestbenefits"' 7 

The guardian of the orphan is also entitled to buy the sacrificial animal on 
the Feast of Sacrifice ( l ldul-Adfaa) from the orphan's property i f he is wealthy, 
since this is a day of happiness and joy. The guardian is entitled as well to 
spend on the education of the orphan from the latter's property, since this 
benefits the orphan. 

Incasetheguardianispoor.heisentitledtotakefromtheorphan's property 
as a fee for managing and administering it, for Allah, Exalted be He, says: 
"...and whoever is poor - let him toke according to what is 
acceptable..." (Our'an: An-Nisa': 6) 



This verse means that when the guardian needs money, he is permitted 
to take from the orphan's property according to what Ls acceptable. In this 
concern, Imarn Ibn Kathir said: 

"This verse was rcvcakd tata ntn ih yjtunlitin of the orphan, 
I a'mt tii m, m mgf ' '•' l '« 'i i . oke • v 
m cast he needs As for the verse, ...And whoever, [what actingas 
guardian], is self-sufficient shouiii refrain [from taking a fee]; and 
whoever is poor - let him take according to what is acceptable...' 
(Qur'an: An-Nisa: 6), A'ishah said, 'h was revcaled regarding 
the case of the orphan's guardian; he i s permitted to take from the 
orphan's property a fee eauivalent to managing and pratecting his 
(the orphan's) property! "" 
pr.Kjtfr-. maintain that the guardian over the orphan m;iy t;ike the least of 
either his due fee (for managing the orphan s property) or the sum that raeets 
his nceds. lt is narrated that a mari came to the Prophet (PBUH) and said: 
"I have an orphan tvho has a property but I have nothing. May I 
spendfrom his property?" The Prophet (PBUH) repiicd, "Use the 
property ofyour orphan n-ilhout spending it lavishly"^ 
Thus, it is impermissible for the guardian to spend from the orphan's 
property more than the limit Allah has made allowable. Allah warns those 
using the orphan's property iavishly with the severest threat revealing: 
"...Anddo notconsumeitexces.ih'eSs atid pac kir, lanticipating] 
that tkey wittgrow up..." (Quran; An-Nisa': 61 

Allah, Eialted be He, also says: 

that is ever a grtat sin." 

[n t h is verse, A 1 la h m ea rj e t h al it i s a g reat s i n to consume the orphans' properties 
into those of Iheirguardiaiis, :hus VSiyJiriKrmisI b* ketn un abiding by Allah's order 
and avoiding that great sin. Furthermore, Allah, Eitalted b>e He, says: 



"It mearts when the guardians eat up (i.e. take unlawfuliy) the orphans' 
properties vithoitt ai\ acceptable remon ft.e tinjusily), it isfire, in fetet. whiclt 
iki-y iir; eataig «p in tkclr bdtics, and wig Mae mi ihe fArp cifRcsHrrccJion."*' 



1».' 



It is related in the Two Sahjhs 1 ' on the authority of Abu Hurayrah: 
"The Prophet (PBUH)said, 'Avon! the seraip grcul tiestructiw sfiw.' 
The people asked, 'O Messenger of Allah! What are they?' Re said, 
'To associate otltei! it: ve-ysi::p n!<>«e whh Allah, to practke swcery, 
fa kil! the saut which Allah has farbidden (to be killed) except by 
(legai) right, tn cat tip riikt' to eat tip ,m orphans weatlh. la flee 
/jT)ji,- the l>ii!tli'i'it-li! a! ihr lini:' ,>t' tigi:iv% timi lu i.vuisr rhitste 

Besides, Allah, Exalted be He, commands that the orphans' properties 
be returned to them in full when they are oompetent; become mentally and 
physically mature to dispose of them. Allah, Exalted be He, says: 
"Andglve to the orphans their properties..." 

(Quran: An-Nisa: 2) 

He also says: 

"...unti! they reach nwrriageahle age. Then ifyott ptrceive in 
them sound judgment, release their property to them..." 

(Qur'an: An-Nisa': 6) 

Moreover, Allah, Exalted be He, says: 

"...Then whenyou release their property to them, brittgwitnesses 
upon them. And sufftdent h Allah as Acccuntant." 

(Qurln: An-Nisa': 6) 

The versi iiuiicalo Ihat Suflitii-nt is Allah as Accountant, Witness and 
Observer over the guardians when conducting the affairs of the orphans and 
when returning them their properties, whether in full or incomplete. 
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Conciliation 



; ' "S, £k 



"...andsettlementisbest..." 



tKtwttn thcm i„ ,, ; I,„i, K Alfott tou-i f/msc 

who Bctjustly." (Qur-4n: Al-Hujurat: 9) 



I lift 



Moreover, Allah, Exalted be He, says: 

"No good is there i» much of their private convemation, 
except for those who enjoin charity or that wkich is right or 
conciliation between people. Andwhoeverdoes thatseeking 
raeans of the approval of Allah - then We are going to give 
him a great mward." (tjur'an: An-Nisa': 1 1 4) 

He also says: 

"...Sofear Attah and amend that whick is between you..." 

(Qur'in: Al-Anfal: 1} 

Besides, the Prophet (PBUH) said in a h.adith regarded as sahih (authentic) 
by At-Tirmidhi: 

"Conciliation is pvrnii.wiblt' anitwg Muslims cxcept the con- 
ciliation thatmakcs lv.l.'.u' i.i Unvfti! pmliihitni iv nhikcs wlitti 
is prohihited lawfiil"' 

In addition, the Prophet (PBUH) used to make settlement between people 
who were Ln disagreement 3 , 

The permiwiWe omeiliatirin here is !he o\h: which is iustly arranged, as 
ordained by Allah and His Messenger (PBUH), and iri whkh one seeks Allahs 
pleasure and then that of those in dispute. 

The one who undertakes conciliation between people ought to be welU 
informed of the circumstances of the disagreement, aware ofwhathe ought 
to do in that regard and intending justice when arranging a settlement. In 
fact, the degree of the Muslim who makes peace among Muslims is better 
thanthatoftheMuslimwhofastsandperformspraycrcontinuously.Yet.if 
peacemaking is done without justice, it will tum into oppression and doing 
wrong to the right of the oppressed party; such as making peace between 
a powerful unjust person and a weak helpless wronged one Ln a way that 
pleases the powerful one enabling him to violate and deny the right of the 
weak one. 

Besides, peacemaking is arranged only with regard to the rights of people, 
when the wronged one could give it up or be compensated for it. However, 
as for the rights of Allah, Eialted be He, such as the prescribed punishments 
and the Zak&h, there is no way whatsoever to handle it with conciliation, for 
tonciliat.on with Allah in ihust casescanbereachedbyperformingthesevery 
acts of worship (Le. prescribed punishments and Zakah etc.) 



Conciliation is of Five Types 

The First Type: Conciliation between Muslims and non-Muslims who 

show liostility to Muslims 
The Second Type: Conciliation between the Muslim community and 

rebellious Muslims 
The Third Type: Conciliation between the husband and his wife for fear 

ofdissension 

The Fourth Type: Conciliation between two parties regarding a malter 

other than Financial affairs 
The Fifth Type: Conciliation between two parties disputing over 
property, which will be demonstrated here. Titis type is divided into 
two other types: 
1 Conciliation of acknowledgment: Which is of two kinds: 

The fiist kind is to arrange conciliation between the two parties in order 
to return the very type of the object of disagreement. 

The second kind h h.urrangcvoncilintion 5>r n-lurninga thingolhcr than 
the object of disagreement. 

The fusi kind of conciliation of acknowledgment is conciliation to 
return the very type of the object of disagreement is i n cases when 
one, for example, aiki;tnvlcdgvs mving another person a debt or 
;j L -kiiinvl«%son-m!! Iiim a suni ninu.ncv. whifli w in «>nc's possession. 
Both parties then agree to tonciliate when the indebted party pays 
part of the debt and the creditor, on his side, relintniishes the rest 
thereof. Also, this kind of ctiiiciliatiuii mayhappen when the creditor 
cedes to the debtor an amount of the owed object and takes the rest 
thereof. This type ol'cttm-ilisuiun U valid unless the acknowledgment 
is stipulated. For example, the debtor may say that he acknowledges 
owing money to the creditor provided that the latter gives him so and 

debtor from the debt stipulating that the debtor gives him a ceriai n 
lliing. Arrangiiigcijiicilialion in i h is manna-is invalid, for the creditor 
has the right to ask for all his rights (all that which the debtor owes 
him}. For rendering this type of conciliation valid, the debtor is not 
to refuse to give the creditor what he owes him in ease fhere is no 
conciliation, for this would be an act of consuming people's wealth 
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unjustly, whLch is forbidden by Allah. Also, the debtor is to pay what 
he owes unconditionally (whcilvr i'nav i> cunciliation or not)- In 
addition foi valid iting this type ol conciliation the creditor must be 
ofthose whose donation Ls valid: ifnot, thiscom iliation would be then 
invalid. An ejtample for this Ls the donation given by a guardLan of an 
orphan or an insani- penim, sw« the (juardian would be donating 
something that does not belong to him. 

In a few words, it is permissible to arrange conciliation between two 
disputing parties to return the established object of conciliation by 
part of the same type prwided that the debtor does not refuse to give 
backhisdebtincasethereisnoconcLliation.Besides.thecreditormust 
be of those whose donation is valid. It is permissLble as well to effect 
conciliation in case the aforesaid requirements are fulfilled, since this 
would be a donation and one is not to be prevented from relinquishing 
pari of ivhai h f leiul.-m- from I uring ii back in full. 'l'his isbecause the 
Prophet {PBUH) asked the creditors of Jabir Ibn 'Abdullah to make 
some reduetion in hLs debts 3 , 
The second kind of conciliation of acknowledgment is conciliation to 
substitute an object of a different type for the object of disagreement. 
This happens in cases when someone acknowledges that he owes 
another person a debt or an object, and both agree that the creditor 
is to take an object as compensation for a different one. Thus, if 
conciliation is to be arranged to return money for money, then this 
will be considered an exchange whose rulings are to be applied in this 
transaetion. If conciliation is to be arranged to give back an object in 
return for money, this will be considered selling whose rulings are to 
be applied in this Iransaclum. Moreover, if conciliation isagrecd upon 
for cswblisfmig , ( bcnciil, as m llitoise ivhcis the creditor hires a place 
belonging to the debtor, it will be a kind of renting whose rulings are 
to be applied. If conciliation is arranged to give back money in return 
for thedLsputed nb)L'. 1. i' uill tv ..(uimJ,: ;.d -oZI : 1 1 l;. 

2- Conciliation of Denial 

diedaitnad object. I lio ic>spi>inL'nt 1 1 i_i : tlh-'i-kiim-rin rclmqoish h e. caim 
and to arrange conciliation in which the claLmer will obtain a sum of money, 
whecher paidon thespotordete-nrd. t i m. iliation in this case Ls valid according 
to the majority of the people of knowledge, for the Prophet (PBUH) said: 



"Conciliation is permissibk among Muslims except the concili- 
ation that maket what is lawfui prohibited or makes what is 
prohibited iawfut? 

(Related by Abu DSwud and At-Tirmidhi, and the latter said, "This 
is a torsi,- (govd), sahih (twthentk) hadilh." Al -Hakim rcgards Ihis 
badith as sahih)' 

'Umar Ibnul- Khatib sent this hadtth (in a letter) as a proof of effecting 
conciliation) to Abu Musa 5 . Thus, this had'tth can be safely applied as a proof 
in this regard because of the aforesaid considerations. 

The benefit of this typt: of conciliation which the respondent gains is 
avoiding the legal proceedings and taking an oath before the judge. As for 
the ciaimer, it spares him the trouble of estahlishinj; evklence atid hdps htm 
obtain what he daims to be his as soon as possible. 

In conciliation of denial, the claimet is regarded as selling the daimed 
object since he believes that what he takes is compensation foi his money 
{the claimed object), thereby he ought to abide by what he believes. It is as 
if the respondent had bought the claimed object from the ciaimer, thus the 
rulingson sdlingapply to this trans;iclion. Among these rulings is the right to 
retum the sold item for being faulty and the right of preemption, ifthe right of 
preemption can be applied therein. 

As for the respondoil, he 'k amsidered, afieretfttUtng concihatinn with llie 
daimer, acquitted from the daira. He has paid money (for the daimed object) 
to avoid taking an oath, remove harm that niay afllict him, end the dispute, 
and protect himself against being indulged in diaputes. Besides, honorable 
peopiiv rejecl being involvcd i n such matters and would rather pay money to 
avoid such daims. If the daimer (who becomes a buyer in this cjse) ftnds a 
defect in the object (given to him i n compctisalion iur the disputed one), he 
does not have the right to return it, and it cannot be taken by preemption from 
the respondent, as he does not consider it a real compensation for anything, 

Conciliation ordenial becomes invalid m citse cither party lies to t he other, 
The daimer may lie daiming his right to an object which he knows well that 
it does not belong to him. Ukewi.se, the rcsptmdciu may deny whatever claim 
is advanced by the daimer though he knows that h e is lying and he owes the 
daimer such a thing. Conciliation thus becomes null for the one who lies 
concealing the truth, since he knows the truth, and is able to give the right to 
its owner, and does not believe that he is in the right. Thus, whatever he tnkes 
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woUains hi liris ea.se hv ntcan< .iftlieciintiliatini is pmhibilcd, lorhelittoil 
imjListJyand wnmi;fully and noi m tDmp.maliont f», soniething lu- de.serves. 
A'l.il*. f.\.tls_d Ih Hi.-. nivs n lho > -m, , rt.* 

"Auddonotconsumeoneanoiker'swealth unjustly. . ." 

(Qur'an: Al-Baqarah: 188) 

Thisconcilioli n ;tp 1 I ple do not know the hidden 

truth, yet, Allah, from Whom nothing is hidden in the earth not in the heaven, 
invalidates it. Thcictnv, Muslin* rni.M lv ktvn 11:1 avridjng <uch prohihited 
actions and sliould keep away from obtaining money fraudulently, 

Oneofthcrulinjs ira eoneiliation nCdcnial isliial eoneiliation is valid ifallihd 
party tako* the place o f the denying pnrty (the responden!) in the min i liat ion 
without his perinission. This is because the third party intends to acquLt the 
denying |>ariy in order to avoid any dispute ivilli Ihe rlaimer. II is as i f fhe Ihivd 
party had paid the deblsof the denying party 011 his behalf. Vet, the third pari y is 
not to ask the denying party to pay wiuil lie hai granled. sinte he does nol have 
the righl to do so; the third party in tliis case is considered a donator. 

Another ruling is that conciliai ion is vaiid hen heir.g arranged to end a 
cisagieement over an unknown object n-liiilif] bullt parties owe One another 
or one of them owes the other. That is, eoneiliation is apphcable if it is difficult 
to know tliis obieel sueb as the easc.s uf unsritled aeoount from a long tiras 
ago and neither o f the parties knows what h e owes the other. Once, two men 
disputed over their heritage which was a long time ago. The Prophet (PBUH) 
said to both of them: 

"Dmw tots, seek the truth, and then let everyane ofyou absofoe Ms 

cmmpanhm (front miy 'igiil tm Iris stok)." 

(Related by Abu Dawud and other compilers of Hadithf 

f n 1'ii.s easo, sinee one of the hso parties absolves the other from his rie;bl 
«1; his lianilily. eniKiliaiion heetmies valid inspile nl'llic laci (hal llic dispule 
is over an unknown object, i t is valid here for necessity, in order to avoid 
wasting money or being burdencd by rights nf others The Prophetic order, 
in the ahove-menlionesl hridith of'nbsnking noe another from ain llabililie.s, 
sigrnhes that one should be concerned wilh benii> absolved from people's 
rights in order to free one's hal.nliiv. n eisn si<:n:bes hmv j>rcal and inviolable 
the rights of people are. 

Another ruhng on eoiidlialion K llui! i! is valid in casc.s nf ,t j'.sii s- ;|co ; n 
retribution) through the paynient of tiiytih as a substitiile atcniilio» to the 



based on human estimation in this case. Eatrier, the blood money is to bc paid 

It is not val id tti a > i i J I i a 1 1 m > i iv 1 n i r.s; td .1 w J l o Ih e presc ribed pun ish ments 
(punishmeius enshrined in the Quran and the Sunnah), since Allah, Exalted 
be He, has prescribed these punishments for deterrence. Besides, these 
punislimenb are the rij>hl ot Aliah, bsalted bc Hc, and among the rights of 
thecommunitY.Thereby, cnuciifcriJng someching relatcd to these punishments 
renda* t hem in vii I ul , tlniics il , L cimmunily uf ihdr ht-ndlls siroi opens the 
way for those hitendirig corruption. 
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Neighborhood and Roadways 



fittf/'is' liave tlfah willi the issuc «t' ridaliborhoiKl and roadway, anti the 
rulings rdated ihcrcof beamsc of the gteatinipiHrtsneelli» issuehai. Problems 
n." rLwl 1 < n neighhm-s ai ougllt (o be iramediately solved lest they 

Muslims miglit tu sukv these problem* hy arranginj; coudliatioil benwcn 
nci«hbors iviiu are in disagreemem m a w ,y that acliL-.cs jusiice and benefit. If 
somconc niiikrstunrilkuion, kir es a m p le, lu mIIuw water tu pass tn himthroughthe 
landijf tht rieijilibor or uvcr his houscmji (l>y rm-ans d'a wafer pipe, liireiailiple), 

cumpeiisalion is tn be paid m returii iur a iMielil or Inr niaking usc ul'lbt land ar 
llit buuselop M'hile they slill Ivluny lu tbeir owjitr. ihis is .unsidered renting. if 
« wisiws tu pus.se.ss the pari uf lui neisbhnrs bousctup t>r 'anu tbrough whidi 
wafer passes, Ihen rhis is aiusidcrcd miIHiijs, M" a iieigribur is lu nced uf a passage 
tbrough a property uf t lu: nojshbtir ia letrini i'or .1 compensation or through 
co nd I i at i on . this wi U be permissible sincc ii is necessary. 
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The owner of the land or the housetop should not take advantage of 
lii.-i neighbor's need, by asking foi .1 l.ijdi compensation or refusing to 1« 
him make use of that passageway; tlius, the owner causes haruship to his 
neighbor and prevents him from Mfilling his needs. Moreover, if a branch 
□f one's tree (in his land or his hoube) «lends li> ru» li the land orthehouse 
□fthepersonnexttohii-n,itbecomeBob]Lgatoryontheownertoremoveit, 
eitherbyciittiiignrbendijigit ttivrcnJ anulher directinn to puli i[ awayfrom 
the land or house of the neighbor. If the owner of the branch refuses to do 
one of the aibresaid aaions, t lio hndoivner or Ihf linu.st- owner is entitled 
to remnvv ihi: h.irm cau.sed b>- Ihst branch will: nneul ihesc aelions, sirna: 
this branch is thus a violation which is to be remored by an action that 
causes the least damage. If both agree by means of conciliation (o leave 
the branch in its place, this will be permissible, whether i n return for a 
ruiiijvjisatmn, accorJingE 1" ll»c mhiihU-j \ ii-w ol'M'holai s i:i ' his regard, or 
43 11 :Jiu has!s oi'shnrinj; U>c Imil >l •.'•>.• Imun b. 'I'lioiiine riilmu mu branch 
applks 1» Ihe case when .• «oml™ . »h:nn cxwmU and rcachev the land or 

It is imperm issible to have in one's property that which may cause harm 
!n ohcs itcighborts), vuch a» Kavisig a balluomn, a biidit'ii, ,1 bakcr) or ;i 
cafe whose harms may extend to reach one's neighbor(s) or having a (attory 
wbose noise and workmg of raachiticry cmild disUiih one's ittigliburi 's). 
Even having a window overlooking llie house of one's neighbor may cause 

Moreover, if there is a joint wali between two persons, it is prohibited to 
open awindow through it uithiml l', i c ncigl'bnr's pi'niiiision. Purthermore, 
il is impermissible to put or fix wooden pegs 11 Ihe ioini wali or i n that of 
iIk- neighbor, «Kvpt when neeessary, aad ulu n tlic wali could bcar thcMc 
wnoden pegs and the mol cnmol si.ind tvithoul them. 'l his isaccording to a 
mtirfft ' (traceablej faufilh narraled by Abil Hurayrah, in which the Prophet 
(PUUH)savs: 

".Vu CIH ./mji'k' 1 1 r'! lu 'J. ■ '. /('',(,' l.'Wfl',' 1! h'.'Ll.lVlJ j'i;; 111 

his watt.* AMs Hurayrah that sahi (to his Companhm), 'Why do 
I lini! yon <m:r<? 10 <<? j'jr.li'i'i!!!: i' a-rlaiiily 1 ri!i rurro'e n' to imt' " 
(Related by Al-Bukhari and Muslim)' 
This htitiiiii ynwen :l>nl ii is ii»jHi-inta.ihtc U! prct-ent ooc« neighbor from 

l'iain;> wimden pegs 111 wali. I fon.' reiuses, Ib">«' in autllorily DTC lo forcc 

him to accept, since it is a permanen t right of one's neighbor. 



Whar is mentioned above are some of the rulings on neighborhood. As for 
:he i u i !i i. i i» iii.ui,\.is . .nv % iu'Uiws: 

• ll is impomiikS-Mc m aiinoy ptopic cm liic roodway.s nneshoLild ratiier 

clear a passage for people and remove harmful things from the road, 
since these deeds are parts of failh as the Prophet (PBUH) stated in 
hisiaiif//is. 

• 11 is impermkiiblc ;is »vll Iur .1 Ic iuiild i n his kniJ wh.ii iulii 
cause trouble to the passage of vehicles, people or animals, such as 
building a roof (to be shaded by in the road) which prevents the 
passage of people riding vehicles oranimals, ot what theycarry. 

• It is impermisslble also to specif; .1 pai kii;;; ni.iue im the road (or the 

the road narrow or result i n acridents. 

• Shaykhul-lslam Ibn Taymiyah (may Allah have mercy on him) said: 

"It is impermissible to ban: tiny ti wig prniriuiing frow one's building 
ittto the road. It is even forbidden tc plaster cne's wali ftftor is next to the 
street or the mul) cv.r/>; tf/vn fiw iiK n s/wr (r<ji«>/ to the thkkiien of 
phtitering) to tlurimiik ol'oiti's ln>*.<t imtl phaicring tim wali as urukan 
onehns lu f t ofspace..." 

• One is also proh ibit f d li uli ? f i- il a i n 1 1 1 i ngs on the road { or on the street ) , 

suci: u', pkintini:. boiklhiLi, di^iui;, poliiiii; : in:wood, slaughtering, 
throwing garba;;e ;ind asbes nr llie H ke, wliii.li inay cause harm to 
Ibe pa\scrs-by. Munki|>aii1) oliii'i.ils ,irc ;u pivvnil sutb uclions and 
inflict a deterring punishment jpon whoever acts contrarily, for 
manv p^'ipk' 'M; m-i. lake Lhk malkT M'kuuslv. Sunu- <>t llui-i 
Ilie roads lo htw: llu-ir oivn inlfre.sis; Ihcy List' the road for parking 
their vehicles, putimu then tomtructioo maierials such as brieks, 
iron or cement, digging the roads, and doing many other violating 
aetions. Others ihrov. barmuii llungs sudi as rood wastes, rubbish 
.,n;l nr,|.i r, >l>i, , m nt nk.ipl 1, % ; M ili..i 1 ,in>- . ..iuri n t .i Iurmu!- 
other Muslims. Ali of these aclioos arc junhibilai by Allah and His 
Messenger (PBUH); Allah, Eialted be He, says: 
"And ttiose wlu> Inirn, betkvhtg aum «iid bclieviag wnmrn for 
fsomething} other than ivJwf they have earned fi.e. deservtdl 
htmtarlaiaty Imra ufnu thvmitrlm u slmuli-r timi iminifest itu," 
(Qur 'in: Al-Ahzab: 58) 



The Prophet (PEUH) also said: 

"A Muslim h hefivm iiiiose luind and tongite Muslim* are safe* 
Moreover, he (PBUH) said: 

MtHlwsvm 1 lybmmlu tim mwt cxvelle«t of wUdi k dedaring 
that there is no deity but Allah, and the lowest of whidt is remdving 
hatmful thinpfrom tht way; and madesty is a branch of faith"* 
There are numerous badtths i n which the Prophet (PBUH) urges Muslims 
to respect each other's rights and to keep away from causing any harm to one 
another. In fact, one of the things that harm Muslims most is causing them 
troubles on their way and putting obstades therein. 



1 Ri.jffc A scholar of Islaniic Jurisprudenee. 

2 Al-Bukhart (2463) [5/136] and Muslim (4106) [6(43]. 

3 Al-Bukhari (10) [1/74] and Muslim (161) I 1/23]. 

4 Al-Bukhari (9) [1/721 and Muslim (152) [1/195]. 



Preemption 



Preemption is authentk itl stal 1 in he mal (ProplictK lraililiun 
and Allah, Exalted be Hc, has ordairied i i Iur blocking evil means related lo 
partnership. 

Thegreatlmamlbiuil-Qayyim (may Allah have meicyon him) said: 
"Preemption is one o/ tht: meria o/ Sinus 'ah (Islamk Low) whieh 
ptvt,f ih patas wul Mliiy to fu^itt peopk's interestsand needs. The 
wiuttm liehind legislatini; preemption is the aecemty to preyvnt any 
harm caused to people as far as possible. Sinee partnership, in most 
eases, results in harm (dispute), sudi hmm ean be removed either by 
dividing the property or by preemption. When a partner wishes lo 
seitluahare taking recompcnse (its duc pria:), the other co-owner is 
legally more entitled to buy it thais any „the, strange party. Therefore, 
tht buyer prevents the harm caused to himjrom partnership; and the 
seiler is paid his eh ht of il i i het he is not harmed. 
Preemption alto prolects the ba \ t , fiun f '(*• Imrin caused tyslmrnig 



I TRADETRANSACTIOIMS 



the propa-ty with a arang? ftrrtv Thm, pra-mption is thomcteriznl 
H-Hhff-ailjusIkvaiiti b mteofthe besi ruliags trhkh are incanfrmmiy 
with sound minds, natural dhpa:aita;a- ra\i l ialerisfs of people." 1 
Thus, itbecomes dear that tryingby frandulent means to invalidate the right 
10 proempt an'.UMdk^ tik. purpusr Iur «■hio preemption has been legislated. 

At the Pre-Islamic Period of Ignorance (Al-Jahiliyyah), the right of 
preemption had been com mon. So, if one wanted to sell one's house or garden, 
the neighbor or the co-owner would demand the right of preemption to buy 
the sold share, for sm li r>;-t>pL: niDrctntitledtobgy it 

According to the faqihs, preemption means that the partner is more 
entitled to take his counterpart's share sold to another person (a third party) 
forrecompensevviiiih is the same piiccagreeduponbythethirdpartyandthe 
other partner. Thus, the buyer has to sell the share he bought to the preemptor 
against the price upon which both (the buyer and the seiler) agreed. This is 
according to whar Imam Ahjnad and Al-Bukhari related on the authority of 
J^bir (may Allah be pleased with him) that: 

"The Prophet (PBUH) decided the validity of preemption in every 
joint undividea c t wdl matked and 

the wiiys atid slivets are timi thcn there is 110 preemption" 2 
This above-mentioned hfldtth proves that the co-owner has the right to 
preernpt, and that preemption onl) applicable and valid in land and real 
eslales (iinniovable properties) but not in movable possessions, furniture, 
atiimals and the like. The Prophet (PBUH) also said: 

"...It is not lawfulfbr i;iin tihe partner) to sell that until the other 
partner $ives las tvnsem," 
This hadiih proves Ihat it is i mpermissiblc iur the partner 1" sell his share 
(to a person other than his counterpart) unless he informs his counterpart 
about that sale. 

In this regard, Ibnul-Qayyim said: 
"U is impermissibl 1 i ; 1 t ' ( hy wUhoM informing 

the other partner. It lir dtu'i, tlie otlit'i ptttrliiei 'i suore entitled to buy 

that share. If the partnerkah as, l the peri of the other partner 

bejore selling aco-cwned property andthelatter expresses nointention 
to buy it, ihen he does not hetve the right to preempt it afier the sale. 
This 'is the ccmcltisive ruling which the Shari'ah (Islamic Law) has 
statedand there are no other cotanuth lnr\ *i« In this regard." 1 



IbnuKJayyim maintains that the partner has no rLght to preempt a sold 
praperty as long as he has been asked permission before the sale and showed 
no intention for buying. ln fact, this view is only one of two views of scholars 
on preemption. However, the majority of scholars are of the view that the 
partner still has the right to preempt, aiul trisbeing asked permission does not 
nullify his right to preempt. Allah, Exalted be He, knows best. 

Preemption is a legal right that must be observed, and i t is impermissible 
to try deceitfully to make the other partner lose it, for preemption has been 
ordained to save the partner from any harm. Thus, if someone uses deceitful 
ways and plays tricks to deprive his partner from this right, he will harm such 
a partner and violate his legal right Imam Ahmad (may Allah have tnercy o n 
him) in this concern says: 

"It is impermissible to ttse deceitful ways in oticr to nullify the right 
of preemption or any other right due to a Muslim. This is because the 
Praphet (PBUH) said, 'Do noteommit what the jews had mmmitial 
in onkr lu mal» htwM n'fiirt Mltiii luts /«WirWAtf, :>\<oiif!\ Ok 
lowest tricks' " 

One of the tricks that the partner may do to nullify the right of preemption 
is to pretend to have given his share to a third party as a gift, while he has 
sold it for a price. Also, the partner may ask for a high price from the other 
partner to make him unable to pay and thus prevents him from preempting. 
Shaykhul- Islam Ibn Tayraiyah said: 

"Deceitful aetions and tricks ptayed by the partner to deny the 
preemptar his right to pnvmpt. im-oUdalc t!w «mtmcl tifwrfr (with 
the buyer), besides, whatever words are writtm do not change the 
faets of the contracisf 
Preemption, in fact, is valid in joint land if undivided, and whatever trees 
and buildings there are part of the land, Moreover, if the land has been divided 
and there are still some joint Utilities, such as a joinl walkwayor a joint source 
of water or the like, the pieeinptor still has the right to preempt according to 
the soundest view of scholars in this regard. It is also according to the general 
meaning of the hadith in whkh the Prophet (PBUH) says: 

"...if the boundai KS t\rc urii • •uirka.l and (he ways and streets are 
fixed, then there is no preemption." 



I his h Ijl 1 1 i i i i id I if h j 1^ 

thitigs whiise noimdsnes are ostabiished and whose roads have not been. 
designated. In this concern, Ibnul-Qayyim says: 

"rfti's is the smm, hsl view osfor „s the preemption of neighborhood is 
twhvnitd, It if «(>,> Itn vinr iiwiritrimt-rf "i- f/;r Peopk of&ura and 
Shaykhul-Islam Ibn Taymiyah, and is one of the two views reported 
about the school of ImAm Ahmad." 
Furthermoie, Sheikh Taqiyyud-D!n said: 
"Preemption oj ncitfilwrliootl if valid m ca*> uf sharing one of the 
rights ofownership: .««* u.< ,-);.■ \rii ig inu itiUit v ofn real estate, a joint 
waterway or a walkway or the like. This is the view maintained by 
Imam Ahmad'.' 

The same view 'k uIsd iwvnlaiiK-d by Ibn A:pt. Abu Muhammad and 
others. In addition, Al-H&rilhi said: 

"Preemption of neighborhood is valid when bringing about a benefit 
and preventing a harm, and there are numerous hadiths supporting 
this view. Tim is i'eeuttse iieighlnviiood doa not neceaitat? 
preemption except when neighbors share the walkway or the like. 
Besides, preemption hai been onhimcd for preventing harm, which 
ocajrs in mosi m*k o/ r:o-nn nership or siuning the stmie mftpwft 
as a walkway, a waterway or the like." 
Preemption is valid when someone daims it immediately after having been 
infbrmed that his partner (or his neighbor} has sold his share (of a real estate) 
to another pan y. 11" ihe »1hcv pjrlucr (preemptiuj dties nol doniand Ihe right 
of pieemptmrj, he ivili ihen lose il. I Inu-wer. if the pieemptor dnes nnt knov 
about ihe sak. h c slill il.;:, the right to pieempt. even ifhe rem.iiiv, uiiiiiformed 
about it for years. In this concern, Ibn Hubayrah says: 

".. ..VJiis/jmi seiioiois iimf.mn.tyugieeihiii iriien ihe pieeinptor ii abseni 
iand ilius nniniorinetl ethoiti ili:: sn/e), In is siill enlitied io ileniimd 
his rigltt vfpnvmpiwH h' btty Ih- soid slmre ns ionn tts In: returns." 
If there are several partners, then they are entitled to preempt according 
to the shares each possesses of the whole property, since theyenjoy their right 
of preemption by virtue of their owntrsbjjj. [fa partner gives up his right 
to preempt, the other partner is entitled to buy ihe resi of ihe property or 
relinquishitall,sincetakingonlypartofthepropertywillharmthe buyer, and 
harm is not to be removed by causing harm. 



OiaprerZO; Prtemptiori 



Endnotes 



2 AI-BllkMrt (2214) 11/515] and Muslim (4104) [6/46]. 
■ Muslim (4103) (6/46). 
4Stv:-n' i iii;.l'-A!iVi™,( i ;|-/.'" ;i'l>l 20. j. 

5 Related by Ibu Rartah. 

6 See: TM/n Al-M&waiiqi m" (3/299). 
7Sce: TtffljimWiiMi™ {iUilm. 




ILPARTNERSHIP 



Kinds of Partnership 



Somi: -.lu il id U il. lov. 1, nr lln- . ■ iit p,' r urjhlp n h i I rniin-s, 
i, pn l,i i , lup i il,il„iJ , ,1, ,[i ,1 n i , I , , ['K Mil "K, l >!, il, i- 

and trading with each other, and this is considered a means of cooperation, 
with the purpose ol altrtining common interests through developing and 
im i'sliiii; v.L-.iIt'n ;m;i ovcli.u^ii.^ i:\p::i-k n,.i.'s. 

Partnership in trade and the like is deemed permissible accordiag to the 
Book (the Qartn) and the Sutmah (Prophetic Tradition). Allah, Exa!ted be 

"...And indeed, many associatei oppress one anather..." 

(Our'an: Sa.d: 24) 

Here, the word 'assoc iates" refers to pari lers. The noble verse pioves the 
permissibility of partnership and the probihilion of opproising orie another 
as partners. 



ILPARTNEH5HIP 



Theptoofof the permissibilityofpajtiiership isalso stated in the Sunnah, 
astheProphel(PBUH)said: 

"Allah Hxal!edhe Ht, sayf, 'f «w» the thinl o/ffcr tm partner» (U 
Alhh h -riiii than ladu;: . m if, 'uv/'ii.w r,yyMrf;i,y, and sendui? 
i/uirip lilcfs'iiii! uptui Iheir trade) as A>hj; •>» <iwc o/ them does not 
cheat the other. Bu: H-.'roi /ic f/mars /tim, / t/epart /toh t/iem f/i.e. to 
W L '.«/irn awayfrom their trade).'"' 
The haditli involves llic Icyality o f partnership and exhorts people 
to maintain il provided they do not cheat one another. This is bccause 
partnership involves coopeiation and assislance, and the Prophet 
(PBUHJ said: 

"Allah assistt the person so /ouj. tu lie as$isl$ Im (,\ htstiin) brother? 

The person has to chou.se l:ie one wiwsc -walih is laulnlk obiaineJ in 
order to set up a pari umbi p vhh h i m. I n addition, he is to keep away from the 
pcopir ivhdsi- wcahh UiompMch orpimialiv ill-outen. !l is penoissible tur a 
Muslim to «u imo partnership with a disbeliever, provided that the dishelicwr 
is not to begiven lu 1 1 audioril;. to run llie business alone. That is, partnership 
is to be under the supervision of the Muslim partner so as not to let that 
riUMti'viT iloal m rW o' »'!»• tinni .r prohibilei) matteis, ji> ni.ilfing use of 
his Muslim partner's abseni of supcrviiion. 

Parinership is di', idul niio t mi sc.clions: Partnership in properties and 
partnership in contraets. As for the firsi n implies sharing the ownership 
of a real estate, faetory, automobiles, etc. Hnwever, the second seetion of 
partnership involves sharing in running the business, such as sharing i n 
selling, purchasing, renting, etc It can be by sharing in both capital and work, 
or sharing in work without capital. 

Partnership in Contraets Consists of Five Types 

1- 'Itt&n (Cooperative) Partnership: It involves equal sharing in both 
capital and work. 

2- MudAmbah (Speculative) Partnership! It refers to partnership i n 
which one of the two parties is a silent partner, who only provides 
capital, while the other runs the business. 

3- Reputable Partner Partnership; 1 1 refers to partnership in trade based 
on the reputation, not the capital, of the partners. 



4- Manual Partnership: 11 rclcrs lo |urliicn.l>qp iri whidi the iwo paitners 
share whatever they eam by their own work, not by their wealth. 

5- Comprehensrve Partnership: 1 1 inci udes al! the aforesaid types of 
partnership; cooperative, reputable partner, manual, and speculative 
partnerships. ln ttiis kintl of purlnership, each partner authorizes the 
other to freely hamil e every ;ispw:l o f' t h f spiral and labor. 

Thisiijust a summary of the types of partnership, and we shall iIumI >vilh 
aicb in detail belovv. 



I Alu'i IliiiMiJ im'l |.V4i.S'. 
- Musim: > KHI 



*Inan (Cooperative) Partnership 



ll rdcri in ;lic ..\|lli VLllc .kc bt. i'A'LL'!] :li..' |mi Lik':\-.. ir. rjp : ul j [; L ] 

lahir, kiri riin.ill-. rl i- ip-ilr in nh iHkir.o;. ' ['h rcj! nlt.inli:;; nl si.rli n 
type of partnership is that two or more partners provide equal capiL.il Lor 
thebusiness so that tlie total LMpil.il :■■ ,w..mkt\ r.s cut- unit They may wnrk 
l"gc:bT lu inv-js: :i ir, pckip;, u:p: nl" tl-.mi nr» t h' lii:.inis .inti s,i wko% 
more profit than the other(s). 

/hli; icunperativc; |i.:.i'Liif[-.lii|' is,iivi:i.il pcrmjssibli: jn accoidancc 

,.jl| ih Lin:.SCiLM.LS i.l .l I... I L'. I'. I...I.L. In' Mil \ f i :ll i ,, n .J\ .\lhli 
M'.O :i;l'K.V 3 - i i 1 i > V.'!. ...I ,( ih, l-i <i i ■,:)!! i:..' <..I1V COlRU l' li ilit; MUlil ill 1 1 :. 

condltions. 

Every partner has the right Lo dispose of the capital of the partnership due 
vn his sl>ii.'f anJ n:s rsriia; , «>:>». rsvi.nin. Iiy IV mh-r partner. Tliis i< bccaiisf 
theword "partnership" indicates eadi partner's dcaling o n behalf of the other 
i.v:lh(...r. I, -kini; in;. [lrniiis^on. 



Ihl'ARTNrKSJllJ' 



Scholars agrcc tlul u i* pc/wiwibk- n> nnkv ihc capit»! oftht partncnhip 
L-ul-L-r !!,< ild ui siku, st> pioplc hi'AV 1-t'iTi i r uc hd>U i>l'dt>ing »> since tbe time 
ofthe Frophet (PBUH) iip until now wrthoul any disapproval. However, they 
disagree whether il js nn - i', i »r ml I" nwkc liie Capital ni cmipcralivc 
partnersbip consist ol nu-rt-h,iml:«- ' iink-.id tif inuiscy, ;;nld, ur siKi'i ), Somi- 
scholais mainlainlli.il il i, mi| 1 1 mi 'n . . 1 1 1 . alu. ..j ilitmcrchandise 
oi u in: partner -iiav hn-iv.iM-ii.1orc sdlinji, » hiu- 1 1 i<i1 nl'lh.: iwbiTnwy wt.itrol 
thusone partner shares the inavase of the other's wealth, Others view that it 
i» iicrnits'iltee i" proviik meichanduc ,ii capilai m omperativc partnership 
which isasound opinioii. 'l'his i» kecam..- :\k Iws-s «i' parlitcrship is Uw.i Iwnb 
ofthe iwo rnirincrs t:an ekspose bvck nfall sinar tumis, ajui th.il thcv ski re 
whatever Lhtj cari:, and ikn jpj-lies u. m. -n I dnc j- .-..m as money. 

AmOllg thecoiidilioi's ol Lir -.alidilvol rnopnalivc n.irliicrsliip i s Ikal lln- 
profil cl c-adi pai n r si i l 1 I .w [ ia »|'ii ilndi i I as I i iii_iini lnrd 
di nnc-fouith of t lu- profi;i acctiriihijt t" h i* ihnns ia the biisincss. [las is 
kccaus-e the pa-uicis slnuv n the pinfi.s. and aum- i.f ll.cm --li i n:l i1 bc (auvvd 
ia'li" the olher e\cepl \\i:h L h ^ i r picchim mulm.] ae,[ccmciil. '] I jCicfoic. L h i_- 
shaieintht proiil n' i h p a' . I n I d 'i .uc t uish pt lbtd olherwise.their 
paitner.sllip is ncidicr pcnilissitlte rim valid. 'U Ciailin s dr. il is iiiiporinissibli.- 
foreadl partner la sliptilalc llial lc wali gel his profit I roni a cerlainobk-ci ini 
the s api la I:. nr iba) lio gel i t <u a e t riai a licin n; lh.il he will get the profit 
cdleclod n: .1 cerlaiil Iradr iourucv. I'!ic ro.isnii Iur lliis is tluil Ih t spocified 
nbiecl iilone may «r maj not achicrv profit, m timi the imdc may maku onl) 
the profit concerning the share of one person only. This undoubtedly may lead 
10 ilisputcs amoiie, the parbicrs, or m.iy m.fsc lho oflorl nfone of lliem 110 m 
vain. which is prohibited in our 1 enteni .SrWr.i/i II si a m i.- Uwhasit involves 
detcption and barm. 
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Mudarabah (Speculative) 
Partnership 



Ki iiliJ], mi"''." hlhiI iIk f fm ii-eain 41 1 K J il " 
ainountofmone) lo olhers in order Ui tradc with it in return fbr ashare inthe 
,111.111 Ml ''i t ^ ilr. d 'n II 1 - 

. , Attdotkers tra velitig th ro ughtrnt the land seeking [somet hing] 
ofthe bounty of Allah..." (Qur'an: Al-Muzzammil: 20) 

.\L\iii-Jiii!'. >hc L-oiiM-nsut (>l ' Imkiv., spivul.ilivr p-, . rJ'.l.i i'- ijx:\v.x\ 

permissibk.Miii.'' ll:i< lyp,-n:';v.-liui^|-.i;.i wwpnu-liivd luring thelifetime 

ofthe Prophct iPIiUli 111J li. .ppii. .1 "■' il. I.'l p. 'i l.i| ' ^ ,,, 1 

reported to have bccn practiced by 'Umar Ibrml-Khattnb l lli'n.it» U-11 VII 111 
Ali Ibu AhuTalib, Ibi V„i,'iiJ .mu i.iiic:-cnm:n - «K ol Hadith, with whom none 
, i 1 1 1 1 1 l : > > 11 1 p a 11 i o 1 1 :, i 1 n . 1 v A I lah Iv p! im i«i 11 i ! I ■. the m all) has disagreed. 
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Wisdom requires the permissibility of speculation with wealth, as people 
need it; wealth cari only be developed or invested througti trade and transaction. 
With regaid to this issue, the great scholar Ibnul-Qayyim said: 
"A speculator is a trustee. a hirai person, „ representative, and 
partner. He is a trustee when he takes the other partner's wealth and 
becomts entrusted with il; hc is a hired person as he works himself 
on wealth; hs is a representatif trs hc freefy tlispesa of il: and he 
j f p i I / i t t ^ r t maintain 

the valitlity oi tiw si» tauam- fmUKrshij), ih,- atfnuttd spiculaiori 
share oi the profit J1011W be prttvinusfy speafkd, a$ it wouid be his 
due acconting to such a mtttual agreement? 
Ibnul-Mundhir said: 
"Scholars unanimously agreed that the worker (the entrusted specu- 
iulor) liur ihi nila lu <.t'puli!i i: u i min pel ll ndtjL' ofthe profit from 
the beginning, sudi as one-third or half of the profit, or vthatever 
is agreed upon by the two partners. Still, if the owner oftht money 
spetifies a certain amourtt of the profit or the whole profit for the 

worker (th mm i (fi« 1 1 ?l 1 o! i/ 'H II ei 

parlnership becomes invalid ," 1 
The share of the profit that the entrusted speculator will get depends on 
the mutual agreement between him and the investor (the owner). Therefore, 
if the owner askstheworkertotradewithhismoneytellinghirnthattheywill 
share the profit together, then the profit is to be equally divided between them. 
Moreover, il is permiisible for the owner to stipulate that he will get a certain 
share of the profit, such as three- fourths or one-third of the profit. This is 
betause when the share of each is kriown, both of thern will get his due share 
of the profit. In other words, when the share of one of them is specified, the 
other's share will be known accordingly. 

If the two partners dispute regarding whose share of the profit is the 
spedEed one, it must be given to the entrusted speculator, be it much or little. 
This is because he is the one who deserves it due to his work and effort. The 
worker's shate of the profit already varies depending qn how much effort he 
exerts; he may get a smaU share of the profit for an easy or simple work, or get 
a large shaie in case of hard work, In addition, the estimation of the share of 
profit specified for the entrusted speculator depends on his skill. Consequently, 
his share of the profit is to be stipulated, unlike the owner who deserves his 
share due to the wealth he owns and provides, not through conditions. 



t i| it, 'v. /*»/.(! ■ l', i !■■ i I ip 



ifthc specidalkv p:rlrrrdii;i k v 'aik'elled. I lio inori k In Iv for lh<? owner, as 

thetaphal a* wtl as iis taercaw bebng! to Win. H»wn, ihccnlrusled speculator 
is kisi (u yft his wage, as the profit is 10 beaccording tothestated condition, and 
Ihe condition is abrogated as j ivsull nl'tht abrogation o f thc specidalinn. 

It is permissible to set a certain period for the speculative partnership, after 
which the partiiership i.; to he tcrminaled. That is. the owner oi" the wvnllh 
may stipukte that he will agree o n a speculative partnership with the worker 
for a year for eiample. A speculative partnership is also permissible t» be 
based mi a future condition. To illoslrole, i', is pmnissible for the owru-r [o 
specify a certain moiitli :oi- ibv enii-usted speculator to start using the money 
oftheformer for speculation. He may also usk tbt entrusted speculator to use 
his money for sp ec ulat ion afte i the latter gets i I from such and such a person. 
This is because spcciibtive pari m-iship is permission of fiee disposal of the 
money given by the owner of ibu money In Ih,- entrusted speculator, so it can 
be dependent on a future condition, 

Ori Ihe uther haut:, it is impermissible io: 1 an cnlriLsled specilaUir in a 
speculative partnership to work as a partner for another Capital owner if that 
will negatively affect his first partner, unless the latter gives hirn permission. 
For example, the wealth of the worker 's new partner may be so much that it 
talas a!! his Imie and Ihus ncisalivclv afte c l s Ihe iiueiosls of his first partner. 
Misrem'cr, theivtallh o! 1 1 k 1 InM partr.tr maybe so mtich i liat it takesail llu-lime 
of the entrusted speculator, and thus if the latter gets into another speculative 
partnership, he may he inattentive of some of the first partner's intcresls. Yel, 
it is permissible for liu 1 worker to specuiate ir. the wc-allh of miotlier partner 
when the first partner gives him permission to do so and when there will be 
rio harm caused to the first partner's interests, 

[u tliiscojincc'tion.ifll'.CMVorkcrspi'culates i n the wealth ofa second partner 
without the permission of lho fii s;, causing harm to the first partner's interests, 
Elu: ivorker is 'o lakc bis share of the profit niade tl-jiou^ji his -econd speculative 
partrit-vsli ip and add it to the profit of the first partnership. After that, the total 
profit is to be divided bvlivccn him and his first partner according to tt-ieir 
previously stated condition s . ' l' h i s i s b ec a u sf 1 1 1 e. e j'fort exerted by the worker i n 
his second speculative partnership should have been ejterted in the first, 

It is impermissible for the worker (entrusted speculator) to spend from 
the capital of the spec ulat ion, neither for travel expenscs n o r for nnylliing 
else, unless it i s previously stipuiated. This is because the worker is supposed 
to specuiate in his partner's wealth in return for part of the profit, so he is 



not allowed to spend from the main capital in petty eipenses and thns take 
more thm his share. This isonly peimissibk- i f M is previously approved by 
the owner of the money Dr theie is a convi-i iti<»i..l t rade pracl ux Ibai enables 

The profit shimLinoUwiiisinliuk'd.i;, .0:1^ asli kramiiiiLii il'ilie specuL-itive 
partnership is in effect, unless both parties agree to dividc it. This is because 
the profit is regarded as a means of protecting the capital; the profit is used 
to cover any accidental loss diiring spt'Liilalioii. So, if il is ilivided while the 
partnership contract is i n effect, it will not be possible to rnake up for any 
accidental loss. In brief, the profit is a way of saving the capital, 50 the worker 
does not have the right to claim any profit except after the capital spent is 
completely regained. 

Since the worker is a trustee, iic has to fear Allah regarding what he is 
entrusted with, and should be believed regarding any claim about loss or 
damage of the property. He should also be believed conceraing whatever he 
claimshehaspurchasedforhimselfnotforthespeculation.orviceversa.ashe 
is entrusted with that from the beginning. And Allah knows best. 

Endnotes 

I ■'SeeuhefootnoteinAr-flflWAi-MHr*/' "|5J253]. 
2See: "Kitab Al-IjmA "(p. 58). 




Reputable Partner, Manual, and 
Comprehensive Partnerships 



First: Reputable Partner Partnership 

It is a trade partnership in whidi two or more partners provide no capital 
but theyaic repouai- :-r.inii-:i b: pu-vIsM?...- h.ule goods for deferred paymcnt. 
i I i i i 'i 

l'K'viou-av ilipulntcul. . Ins krul o: p;ii liicrjiii|) rv:-, opilsi. li.ilh,-. 

the partners purchase and sell goods depending on their good reputation, 
n.vi-n;i:i: : ; 1: kI (if.ipk's lni',1 n i.it-ii:, alii-.v. m :,u' |-:<Mil .i.vunjini; lu I j i -_■ 1 1- 
previous stated conditions; the Prophet (PBUH) said: 

"Mudims tnust keep to tht c, nditi they have made." 1 

Thistypeof partnership issimilarto inan u ooperative) partnership, soit is 
f"» 'l»' "»m« rui.np.. I'.su-li " : llu ;w<> |v.r.-i«~< is considered a representativc 
commissioned by the olher partner, as thjs type of partnership is based on 



The share of each partner, with regard to the ownership, is to be specified 
according to their mutual agreement, be it an equal, less, or more share. In 
addition, each of them is lu bear iiis sh.ire ul the luss in acairdamt' ivilli 
what he owns in the partnership; if one owns half the company, orie is to 
bcar halftht loss, and so on. Ukewise, ihc Jiart ol the profit of each partner 
depends on their previtnis si ipul ai i on , he ii h.i't, Iburth, or thirdof the profit, 
This bi\ ausr one of ! huni iiaiy he more teputable and trustwoitby anamg 
merchants than the other, or more skillful in trade than the other. Moreover, 
theeffort or thekind of workdone by one partner rnay d i Iler fmm I ha! done 
by the othe r , s o o i i e o f r b e m ma\ do sc rve to have a larger share than that of 
the other, In such a case, they are to stick and refer to the conditions they 
agreed upon, 

[t ivoiih meiitit m i na dia! cacii partner h: ihis I vpe I -.uiitnei sliip has the 
sanie rights stated in min iemiptaalive! partntrsliip, 

Sccond: Manual Partnership 

It is a kind of partnership i n which two or more partners share whatever 
they earn by their own wurk. [1 i s s o cnlled because the partners use their manual 
power Ln working, as a mea n s of ta m i r ig m mi ey an A t h ey s h a re ivh a lever p mfii 

The legal puiel ut th.e pcj aiissihiiiry i .| runi.ial paiancisliip is llie Imililli in 
which Ibn Mas'ud (may Allah be pleased with him) said: 

"I, 'Ammar, and Sn A becam? partners in what wt wouldget (from 
the boaty)on the Day of (the Battte af) Badr. Sa'd then brought two 

pi i '('S i ' , "i f.'.,.; \mmdrdiil not i t . mt) th'mg ' 

(Related by Abu Dawud, An-Nasa'i, and other compilers of Uadtthf 

Imam Ahmad commented: 
The Prophet (PBUH) maik than share ,„ the ownership of the two 
prisoners. llcutc. ihis bfitiiiU ptwcs <M< (mnissibititr f! »riinr,ui' 
partnership," 

As snnn as piiitrua-s gel into manual partnership, the works accepted by 
one of them become obligatory to be accepted by the other(s). So, each of the 
partners is demanded to f ulfill what has b een accepted by the other, as enta iled 
by the manual partnership between them. 



Manual partnership is still valid even if the partners do different kinds of 
work. For example, it i s permissible to make a manual partnership between a 
tailor and a metalworker, and so on. Evcry partner has the right to demand his 
equal share Lu the profit made by the other. Also, i n case they lease a place, it is 
perraissLble for the tenant to pay any o f them the rent; and i n case they rem a 
place, the landlord has the right to ask any of them for the rent. This is because 
each of the two partners is considered a representative of the other, so they 
share whatever responsibilities or duties due to tlieir manual partnership. 

Manual partnership is also valid iri cases of lawful manual work such as 
cutting firewood, collecting fruit from mountains, mining, etc. 

If one of the partners h c cti m c s i ] 1 , t h e p rof i t gai tied by the other should St ill 
be divided between both partners. This is supported by the aforememioned 
narration which states that Sad, 'Aramar and Ibn Mas'ud made a manual 
partnership, and Sa'd then brought two prisoners, while the others failed to 
get any, however, the Prophet (PBUH) made them share i n the ownership of 
' the two prisoners. With regard to this issue, if the healthy partner demanded 
the sick one to appoint a new worker as a substitute, the sick partner is obliged 
to agree. This is because their partnership is based on manual work on the part 
of both of them. So, if one of them is unable to work, he has to appoint another 
in his place to maintain the vafidity of their partnership comraet. Therefbre, if 
the ill partner refuses to appoint someone in his place, the other partner cari 
cantel ih e partnership contraet. 

I» m lp trtnership.il t rmj 1 1 th.it] rtn i in thi nerstiir 
of riding animals or tasis and share whatever fares they get from them, for it 
is a means of earning after all. It is also permissible that a person gives an 
animal or a taxi to another to work on and share whatever fares they get. 
Similarij-, it is permissibk: llial such manual partnership is concludcd belween 
three partners; one provides the animal for example, the other provides the 
necessary tools, and the third works on is. and that whatever they <jm is to 
be distributed among them. Likewise, such partnership among agents (who 

f [1 ll 3 i [ i 11 mrd 

permissible, and whatever they earn is to be distributed among them. 

Third: Comprehensive Partnership 

It is a type of i i ip in i i 'i j rtn. hi rizes the other to 
handle freely every aspect of the capital and labor. It includes all the aforesaid 
types of partnership; otiopualive, reputable «jan iur, mamut), and speculative 
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partnerships. It also involves that the partncrs may share what 1 1 k y [' ( n m ^ , i ^ 
well as what they owe. 

This L-onipnlv.Ti-.nv iM" 1 nl jijitnctslup r- pi-nni^iblf. .i', il .-ompira. 
permissible types of partnership; it is deemed permissible because all its 
components are deemed so. 

WLth regard to this type, the profit is to be distributed in accordance with 
the partners' mutual agreement. As for the loss, it should be borae according 
to each partner's financia) contribulion. 

Iri this way, our sacred SkarVak (Islamir Law) ratends the means of 
camiDgwHlihi Ili.-jvmiKsiliiLiimrv Il aibi» mantu get his eaming, whether 
individual h <w tlimngh sbaring wiiii uthcrs, and nakcs nhligai U> 

lullill l bor i-iiiidilidiis. providtd tl'.ev arc '-aufnl jud jusi, AU LliistiniMrms lln- 
lahdili :ii;d ,i]i]i]iiabilily ni'ib.is \'ii,T: .i/j cvorvwhere and at any time. 

FLnally, we invoke Allah lu <;ran1 ns llu- abiiLimv h) 1 1 1 i s, sacred Shnri'alt 
and to belp a* IbBmv :U palli. j„ I ),• K I lu- I k-sriiij: sntlllw Ri-sponsivc. 

Endnotes 



1 Abii IWwwMilS'Mtl* I M- Setala Al lirmiuhi i l.'?:i !..;.| j. 

2 AM DawCd <33KK) |.l 441) |. A„-Nas.Vi (W7| [4/671 arid Ibn Majali (2288) [3/79]. 



Sharecropping 
(Muzdra ah and Musaqah) 



.'i.'; •::}:;■ i,.iti ,.,;(., ■!._(. ii; . 1 1 1 ;■. il, 1 1 - -~ . 1 1 : ■ : >ri; t 1'.- -iy^-m-. i •!.• nk:Ma: i t 

,M " n uhllnl ill -.1 h' T'. ■■ I H I t pk n .l.IlL^.l 1 1 'l i I i. n . I. i r u ii. - ilj,. l,i 
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il'ul I i ml ll , i I .nur i i i ill l il i I i li i, i i n'. I llt lli 
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were pcrmitted for ihe benelit aC the two parties, just as all the Islamic legal 
,ii;m. II,.||., ulu.-l: ,1,1 h.Mi.i. . I j i' i l.isi,. ll:.' i. n '.' n nl . I lu ifi',, ji:J 
the prevention ofcauscs o( corruption. 
MusAqdh 

Faqihs. define musiq&h as giving planted or Qnpl inted ircc$ along with a 
pieceofland to sm ihul i., jilj M i., 'n lli n i i. > ih i li r n, and perfbrm the 
necessary work unti] they bea r fmit. The farmcr the n is to be glven a specified 

lil- T |]|t | HIU M7 ll, I 1 II 'l, 1 1 11. II '|ii III J | ' III I lu Ul.nl, 111 III 

rest goes to their owner. 



Muzara' ah 



.\hiztirti\tit is Jc:m>:J ^ivin^ ;.i lunj Ui sonK'nnc l' 1 Lullivjtc j .?r i^iviug ;\ 
land along with some seeds to someoiie to plant them therein and take care 
ofihe pliinliilioii m i'crurii ku a spccificd ponton of the hamst, fmm :io 
unspecified part of the land, while the test is for the landowner. 

A nrviniiililiuiu-J [ of :ie 1.1 -. L -sl io ;i;;,\m;,/ii/i .nid .'jiif.-iiii; '«/,' goes U) 
the landowner wiiilcihi.' n-si is iur Uie sharecropper. 

Tbe legal eviilewe of !he pcniiissibilili ui tiiiittkjiih and m»;iira'fl/! isclear 
i n l'" 1 Willi oaraled bj Ibo Uni.u !iniu- AlLili btple^rd ivilh Itim) in wliu'h 
hesaid: 

"Tfie Propftef (PBUH) condnded a contract with the people of 
Khaybarfor them to utilize tim land on the condition that hal/ the 
iuinvfl rii' /'■"■■'■< m- j'liinn \ l'l their share"' 



"The Prophet (PBUH) returned to the jews of Khaybar the date 
tuihus itj Kitin vmnml f/ivir juml on iltc nmditiov lluil tlicy shoM 
wos-k apon them with their own Keaith i<eeds, implements. ctc.) in 
iviumfor /w/M'fftf imrwst." 
Imam Ahmad also related: 
-7/if l'wpttti iPBUH) gttve ilw people ofKhaybur the date palms 
and the land of Khaybar mi the auditmu tlim thcy wiUgive halfof 
theyield (to Muslims)." 1 

Fbew hmlilh; piuvc l ln- ralnlih ol' imi'mjr'ih n Klan:. 

ImSm Il>nul-Qayyim said: 
"hi thcstoryo! Khi>yh<it\ titcrc ii-ti leyai eridyjiiwftiie permi^HyiHi) 
oj i)i!!<.i;itjih ani! mu-MW 'itlt 'm jv(r«-H Jitr r; sjmified pwtion of 
theyield, be it fruits or crops. Phc Messenger of Allah (PBUH) 
CMitlmied ,k;ilmv mlli lln- fvopl,- ofKiurJwr (IlmHigh milti'lljilh 
and •vuzay, al> ' . ' d ha r.cwt 'i alidal ,f 'f 1 1\ 

Ritfttfy-suiM Caliphs rc>M//»ruisf (/<•«% n'/.'/"; Stese tm>systtm$ 
as weti, notasafcrm of rent bui as a kmd of partnership which is 
exactfy like speculation'^ 



( : kapur 1; Shaiecropptjig jMt,zA,u .ih a,.: M,imq,ili\ 



Al-Mrrwaffiiq Ibn QudSmah said: 
"The Rightiy-guided Caliphs appiied these systems during tbeir 
eatiplMUf. rftiw sis.'i'uis n-tvr ii'ttlt'>/ws>«l and mtne pmWW 
i f itm. Wjhj, i/iere ivas d corijensus amoH£ f (u' Afus/iijj srftofiira o n 
/tar validity." 

Headded: 

"ii i.s impermissibk to rrfy on thtit wlikti ibps iWtA l/ic Si-rirw/t 
(Prophetk Tradhhn) tmt iuristk con:c:ism m tlii; rcgtvrl. Many an 
thosc wlm mru rf.i/i- /w/iws r».'r/ Inrs ir.'jj, 7: i/ht ,«r mmblt t o atteiid 
to, water, or laisc. On the otin • •uimi, ttterc rin- people lvfic tfo not 
<"i« .«rjwnr* bui tticynoalthefriiits. Vhits, Hk pcrmkMlUy ,>fitw 
two systttm satisfia haih nmts „mi na:omp!L<hes the bcnefits afthe 
two parties."' J 

Firstly: Rulings on Musaqah 

Faifihs (may Allah have mercy on themall) mentioned that for themus&qih 
to be valid, the trees in question should be that of edible produce. They also 
stated that it is impermissiblc to appl; Uiis sistem on tYuitlc-ss trees 01 ones 
that bear incdibl.- l'ruils, as ihcrc »rc n» suling pcnaining lu mu h cases. 

Aniong the conditions for the validity of u i «sri^ii'i is ihe estimation of the 
hluuvrToppert or tbe mvner's shari; ivilh j speai'ied poriion ol'the produce, 
like, for esample, a third or a quarter, whether the stipulated share is little 
or big. Accordingly, i t is invalid if they stipulate that all the yield would be 
foroneofthem.becauseinthiscaseoneofthemwouldhaveallthehai-vest 
while the other would have nothing. It is also invalid to stipulate a certain 
number of jd ' s of the ha r ves L, 1 i ke le n or t wt 1 1 1 y «i ' s, for the trees may yield 
nothing but this amount and, in this case, the one with the specified share 
would have ali the yield. Similaiiy. ii .1 «main suni cil'iinnicy ih hlipukited for 
one of the parlies ii will be invalid, for llie harvest may not be of the same 
value previously esrimated. Moreover, it is invalid to make the share of one 
ofthemlimited to the fruit oftme or somc spedficd inxs, as it mayhappen 
that only those specified trees are the ones whteh will bear fruit, so one of 
the parties will have all the harvest. On the other hand, the specified tree(s) 
may not bear fruit al all, and Ihus the one witli the preconditiooed share 
would be deprived of any share of the harvest. Thus, there will be risk and 
I055 in such cases. 



ISI, i iAKI ( KUPI'INt; AND RKNTIW, 



The valid opinion maintained by the majority of scholars is that musAaah 
is a binding contract that cari not be cancelled by one of the two parties unless 
the other gives bis c-oiikcra. Si slu.ulc bc !ar a spivilW jicriod oftime even if it 
is long, so long as the trees ar* there. It binds the sharecropper to do whatever 
is needed for having a good harvesl; like pluwing, watering, removing the 
hartnful pbMs Kr.>flin t ;tble palms, c.iyiiie. ilu- Iruiti.. fivinu w.itcrcourses, atid 
distributing water among the trees. 

The owner of the trees has to do whatever is necessary to preserve the asset, 
mmely the trees, by di^giiUi awdl rorprovUiingany sourcc of water), buHding 

wali indlheliki flu ner h il provide the materials necessary for 

having strong healthy trees like fertilizers and the like. 

Secondly: Rulings on Muzhra" ah 

Giviugtbe seeds l" IV shiiivrivippcr along with the land by the landowner 
is not a condition for the validi)» of muzara'ah. i'hirs, if he hands over the 
land to the sharecropper to cultivate using seeds belonging to the latter, it is 
considered permissible as mainlained by some of the Prophets Companions 
and acted upon by people atterwards. This opinion is based on the evidence of 
the walldity oimnzito 'h/i. namely sht fohtith llusirallrtg ih* Propbert dealing 
with the Jews of Khaybar in this agricultural system; the Prophet (PBUH) 
granted them the land to utilize on the condition that half the harvest would 
be tlieir share. Yel, il was not mentiotied in the Imdilh that pmviding seeds was 
incumbenl on the Muslims. 

Imam Ibniil-Qayyim (may Allah have mercy on him) said: 

H i s, diolni L-Vrti 'i/'l, flu 1 I 1J1 Midi, d im t pro dc seeds 
along with the land (in muzara 'ah) base their opinion on an analogy 
with tim ftoigmenl pcrMhiiiig lo spmiluliw purlnersliip. Hmwrcr, 

lili analogy tkies mil onl) mimu/ I ifi henti, kiiiimli IPropiielt 

Tmdilion) aihithe opiaiom al rfir Propitct's < oniptmimis, bui il is alsa 
re.ganlai as one oflhi- nvi >->< hiu i umsl lorrap liveunnbgieal d:\l\ieltoiis. 
Tkh is bciause f I re i „pilui m speettlaiin parttKr&ip goa bmk In il* 
owner, then the two partners divide the profit among them. The land 
m muzara \ih i' iimilar to tlie eapital in spcculaliYC porluersliip, for 
Ikiih ga hitk to liwlr vii-mrs. I Imvceer. the seeds, if provided by the 
lartdlord, do not return to him, as they a re consumsd just like ait other 

ttma '"i roroiMi II i I >n, n pn Im l> / «J i ua "M' «n» i 

is worthier than regarding them as a remammg one."'' 



The legal proof of ihe permissibility of muzii™'fl/j is slaled in thc 
honorable Sunnah as mentioned above. The need for tnuzara 'ah also calls 
fqr its permissibility, as there are many people who own agricultural lands 
but cannot attend to them, and there are many others who can work in 
agriculturebutdo not own lands. Thus, the Islam ic legal wisdom ascertains 
the permissibility of muz&ra 'ah for the benefit of the two parties, the 
landlord and the sharecropper, In this way, cooperation for accomplisliing 
benefits and avoiding damages will be achieved. 

Shaykhul-Islam, Ibn Taymiyah (may Allah have mercy on him) said: 
"Muzura 'ah is ofmore husic origin thtin tenancy and doser to main- 
titiningjustice, as tlie t ihj parties sh„'t- the profil m m» as the lossf 
Imam Ibnul-Qayyim (may Allah have mercy on him) said: 
"irfi.e. muztra 'ah) is fartherfrom injustice and harm ikan tenancy, 
for in tenancy one of the parties will surely gain profit whiie in 
muz&ra ah, if there is a crop, both will share the profit, and i/ there is 
not, they will share the h$r.. H ' 
Having a specified share for the sharecropper or the landowner from 
the crop is a condition for the validity of muzam 'ah, and the specified share 
shonld bea knovvn juri iif 1 1 u- Iwrvest, sudi as .1 third m' fourlli oftheharvest 
This is because the Prophet (PBUH) granted the people of Khaybar the lands 
on the condition that half of the yield should be for the Muslims, 

If the share of one of the parties i s specified, the rest will be for the other; 
since the yield is Iheirs, i f one share is specified, the other share will be known 
accordingly. 11 is invalid to specify a Ltrtain weight of the crop, suchas acertain 
number of sA 's, or to specify the yield of a certain part of the land, for one of 
the two parties. lt is also invalid for the landowner to stipulate that he will take 
an amount of the crop equal to that of the seeds h e has provided and then they 
both share the rest. This h because the land may not yield but this amount, 
and in such a case, the landowner will have all the crop and thc sharecropper 
will have nothing. It was narrated that when Riil' Ibn Khadij (may Allah be 
pleased with him) was asked about renting land in return for gold and silver 
(i.e. dinars and dirhams; money), he said: 

"There is no harm iisil. Hmveeer, people (landowners) used to rent 
their lands diiring the Ufetime of the Messenger of Allah (PBUH) in 
return for the yield situated near canals, hwks ,nut ,il thc ends of 
tim streamlcts, or m return for the vegetation of a speciftc area of the 



land. Sometimt*- Jfv i . ■ ■ 1 ''.i -.'n ''.'i' "Ilii wos damagcd 

(by blights) while the resi ramutwtt .w/i.', nnd vue versa. Peopte 
did not rem their lands except through iliat way. Yet, the Prophet 
(PBVH'i pwhil'ilcd :i, IvrrK.w H imvlm Imrm lo jvoplei iniercsti 
lluii uni/ tari -'f rffo/wrfiv <<H<f i/ciwrriHj: /visfifcs irwrWi i('f«n7;i-: 
Howwfr, l'.< iio ftrirwi 111 u ' d.ic «H' Aiwd l'or somethmg 

(WtilWiiti hliii u 1 i 11. I ' 1 i 1 t , „, 1 I 

This narration proves the unlawfulness of muzam'ah in return for what 
may bring about harui mii Jispulc nmmiy people. 
Ibnul-MundliLr said: 
"Records reportedfrom Rafi' came with reasons wkich demonstran: 

that the Prop/ii ti, o fon \me reasons they did 

habitually. Rafi' sahi *Hr lutrl lo rent the land for the yield of a 

Ktji(\u jK»t! ! iu< a:, 'l i' r.'Wn' v. , . |, i! 

the rest of the land did, and vke versa.' ""' 
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Renting Tliings and Hiring 
People's Services {Ijdrah) 



The contracts of renting and hiring continually recur in the lives of people 
concerning their dif ferent interests and their daily, monthly and yearly deal ings, 
Thus, it is important to know the rulings pertaining to such dealings, fbr all 
peoples dealings, wherever and whenever they are, are codLfied in Shari'ah 
(Islamic Law) in accordance with legal norms which guard interests and put 
an end to harm. 

Ij&rak means renting sometliing or hiring somrone's services i n return for 
a certain payment. Allah, Exalted be He, says: 

"...{Moses} said, 'Ifyou vtlshcd, you cotiid have takertfor U 
opayment: " (CJuram Al-Kahf: 77) 

According to Muslim jurists, ijarah is defined as follows: a lease for a lawful 
identified useofeitheran identified presentor described amicipated tliitig, for 
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a specified purpose and for a knawn period of time, or (a hiring agreement) far 
llu' ptTlorilia[li.t'o1'j aTlaiii survke i" u-miii Ibi a spei.ified tiimpcnsatiiii). 

The aforesaid general definition comprises most of the validity conditions 
fonjarahasweUas its types: 

. The phrase "a lease for a ... use" implies lliul Llu- hiring of slaves is not 
included in ijarah, Coi h is railvr selling; ih.ni luriiig or renting in this 

■ The word "lawful" excludes all kinds of renting or faring for unlawful 

Lisc, liko adultery for exampL*. 

• The phrase "identified use" excludes any unknown benefit or use 

through ij&rah. in which case the lease becomes invalid. 

■ The phrase "a lawful identified use of either a n identified (present) 

or described anticipated thing... or (a hiring agreernent) for the 
peribrmantc tifa terlain sitvkv iiidicalcs tkuil ijtintli is of two types: 
Firstly, ij&rah can b e for the use of an identified (present) or described 
anticipated lliini;. An eNaniple of n-uling an iileiilified thing is when 
,1 landlord says, "I mu yoo this biiuse", ivliile an cxaiupl(j of rmtini: a 
described thing iswhen an tnvnerof ipaek anima! who rcnl» it.says. "1 
ivril yon a paek aiiimal ot'sin.li and micIisi dcsn-ipli.in Ilir Iniiisportint; 

.Secoiully, mrrrr/j can also be hhiny someone fot pettoimin^ a s ] i l: c e i "i c 
service, like, for example, someone who hires another to drive him to 
sudi .jih! sudi ;i plocf. in lo Iniikl him a wali or llu 1 liko, 

• Hit 1 phrase 'lot a kr.own peimu of time" means ihat the rent period 

should bc spccifted; a d.iy oia motith, etc. 

specifying the payment for renting something or hiring someone. 
Thus.allthevalidityconditionsofthetworypesofijaraficanbesummarized 
i n the following; 

. The lease has to be felated to the use of the object, not the object itself. 

■ This use of the object should be lawful 

. Tlw pur)<tMC id ivoliny should :v kmiivn. 

. If the rent object is not identified (present), it should agree with the 
descnption of its owner. 
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. The rent period should be specifled. 
» The rental payment should be specified. 
The valid ij&roh is permissible aecording to the Quran , the Sunnah ( Prophetic 

. Allah, Exalted be He, says: 

"„.And ifthey breastfeedforym, then give them their paymtnt.." 

(Quran: At-Talaq; 6) 

ADah also says: 

". . , [Moses] said, 'lfyou wished, you could have takenfor it a 
payment: " (Qur ari: Al-Kahf: 77) 

• The Prophet (PBUH) also hired a man to show him the way during his 

Emigration from Mecca to Medina. 
.Ibnul-Mundhirstatcdilialj m isis imnjiir.inus]yu;.n eeon thepeririissibility 
of ijarah (renting something or hiring someone's service) ', 
Moreover, ijarah is a human necessity, as there is need for the benefits of 
rent as much as there is need for the objects of rent. 

It is permissible to hirc a person for a terlain jol>, such as for tailoring u 
garment, building a wali, or for ^ukiing imt llirtiugli w's way. ll is st.iiei! in 
Sahih Al-Bukh&rl (Ai-BukhMi Authemk Book ofUfidith) that 'A'ishah (the 
Prophet's wife, may Allah be pleased with her) narrated in the hadtth of the 
Prophet's Hijrah (Emigration to Medina): 

"The Prophet (PBUH) and Abt Bakr (may Allah be pleased with 
him) emphyest , Ab(biil,}h U»i lVrty.ji( Al I tiythi as n guiih; he was 
an expert guide." 1 

It is imperraissible to rent houses, shops and stora.s for comntining sii;s. 
sudi as.sdliiigimo;<icantsor forhidden thing.slikc tuhacco or makingpktures, 
as reiilhig lifiv is viiiiskL'K-d an assUiaoce in conimirtiitg sms. 

It is permissible for a tenant to rent what he has rented to someone else to 
make use of, for the tenant is considered a temporary owner of what he rents. 
Thus, it is permissible for him to use it or let someone else use it instead, Still, 
the second tenant miist use the rented object in the same way of the first, 
or in a better way. For esample, a tenant of a house can rent it to another 
Imani provided lin luttcr oses il h: hviog ihercin or ioi a ii:.s 5 daoiagiui; use. 
Mmvever, il is impcrinisiible for linu lo rcni ihc place for someone who will 
use it as a faetory or a laboratory. 
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rhat bring one near to Allah, such as performtng ffo/; (pilgrimage) on one's 
behalf, o r «nnoundng the prayer call loiihau,). T h i s i s because such deeds 
a re individually p r r fo r m c d !o tliaiv onc closei to Aliah, and recdviny wu^t'S 
for thcm inakcs rhem far away from bring acss «f worship. Ilowever, i: fs 
penuissiblc to rcceive firsaocial KLipnorr fmm lho Musliins' Public Treasury 
fcir acts of iranscending benefiis, such as perfonrnng Hujj. announcing prayer 
■ i« iHiriJi) l' idiiig { i | n pravcr, («i bini; ih i \n i uh fiql 'l I im . 
I i> i l ! i' r ii i r lyment in such 

cases is not a kind of compensation, bu t rather a help to perfbrm acts of 
obedience. Tliis <feie» nol void Midi pinus and righleoiu acts, nor does it affect 

Shayldml-lslam Ibn Tayraiyah (may Allah have mercy on him) said: 
F i * i il 'i a i i 1 i i l i 

pet fonn vorioin Arti «f nwsftrp ti;iii ^raiiliuj finmidai supporl ji>r 
iheir fertormm. Giring provisi»» to figluers. judfps, pmytr caNen 
(mu'adhdluus! timi iimims ' is indisputnbly pcnuimibk. Al for 
hm»$ soumtnc 'n pcrfiirin suci; acts n/ wirtliip o» iwt<f> i/ /s 

imiKrmissibk mcortliitg lu mwl tsf tlitm (i.c. Muslim scliolms}."' 

Ibn Taymiyah also said: 
"Iti such cases. whatever is takcn from the Muslim s' Publk 
Trcmuiy is nol u kiiui vf conipemution or miges, btit it is 
provision for In: m pcrfimning such ucU of obedience. 
Whocver usus suci, u fiuanc.hd support for working such acts 
for ihc sake of Allol, «'i/f (v rcmtideti, and what he u grnntcd 
h/ llu: Mtittim*' PttliHc 'l'raaury witl bi: rttgtmittl as tm aid in 
perfornungsncii acts of woisliipi" 

The Duties of a Lessor and a Lessee 

• A lessor has to do whatever can help the lessee to benefit f ram the object 
of rent, such as fmng the rented car and preparing it fot working and 
freight, and reconstrueting the rented house and firing whatever is 
damaged therein and preparing its Utilities for use, 

. When the period of rent is over. a icsscc has t» i'i.i ivlialever damages he 
has caused. 



* l\arah (rentine;) Is a hmding contract foi the b.vo parties, Ihe lessor and 
the lessee, for it is regarded as a kind of sale, so the judgments of sale 
applies to it. A lessor or a lessee cannot cantel the lease except with the 
consent of the other. But if a certain defect appears about which the 

right to cancel it. 

. The lessor is obliged to hand over the object of rent to the lessee, and 
to enable him to utili?.e it. lf llu- lessor re-nls soniething and then 
prevents the lessee from using i t during all or some o f the period of 
rent, he has no right to reecivc all o: somi? of t he rental, for he has not 
handed the lessee what the lease has stated. lf the lessor enables the 
lessee to utilize tht: object of rent but did not take the rent during all 
o r som e of the pe r i o d o H c a s e , f u 1 1 re tu i s due upo n t he lessee. Th is is 
because the lease is a binding one, ritus what is stated therein should 
becatried out; rental is the right of the lessor wliik ulili/.alion Ls Ihe 
rightof the lessee. 

Two Cases in Which the Lease Can be Cancelled 

r<r,E lu n ihe a if rent is datnngcd i tli k a , len i i n ii 
a riding animal and then it dtc t: i I i i n h 

land for cultivation and then it becomes deprived of water. 
Second: Wbcn Ihe purposeof lenting orhirin:; is nolon;>crthere,asiri the 
case when a person hires ot sends for a physician to treat him and then 
he becomes well betore the pbysician treat:-: him. i n, such a case, the 
hiring agreement is can =led becau itspurj if is no longer there. 
When somenne is hired for a certain work and he becomes II someone 
lseh; r. h !>i d r 'u 'i n to replate him n' irisitii ted that the 
work should be done by the original hired person. Tiris ts because ihe p Lir pose 
of hiring may not be achieved through another person. In this case, the hirer 
does not have to accept the work of a person other than the one he has hired, 
but he is given the option either to wait until the hired person gets well or to 
cancel the contraet because he camuit get his right, 

A Hired Person Is of Two Kinds 

l-Private hired person: One who is hirer! for a specific period of time, 
during which all his work is a due right only to one person, the one 
who hires him, with no partners (such as a servanl or a driver). 
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2 -Public hired person: Onewhose usefulne-,, is ;ti r arcd aco rdiny 
to his work, which is not dedicated to one person, but he can work for 

A private hired person is nol tukmcially liable for what he damages by 
mistake diiring his work, such as the case when the machine or the tool he is 
using U damagcd. This is hccaiuc he is regarded as thc owntr* dejnily, Ihvs 
he is not asked for recompense. However, he is to compensate for whatever he 
damages out of negligtiict, itwisgresswn. or misuse. 

As for a public hired person , he is finanrially hable fo r whateve r h e damages 
becausehedot notdes pa) ntexce| through the accomplishrnent 

of his work. Hence, he is finandaJ-y liable i'or his work, and vvhau:\ J ei- hc 
damages f alis under his liability. 

The payment of the h i red person becomes due through the hiring contract. 
if i kfol I ll u i I 1 r i h, i i i i 

as his obligation, accomplishing the service, or handing over the object of rem 
(in caseof renting, n. 1 hirint;) S'lei Ihs period of rent is over, provided there 
isiiohindriiuve. Th:s Lc bccauso lisc hired fzntm is paid hisdueconipt'nsatiim 
after finishing his workor delivering what is in his responsinility, In facl, the 
payment for renting or hiring is a kind of compensation, so it is not due except 
after the delivery of Ihe compensatory object, be it a service or an object. 

A hired person has to jwrfeel and ix>ntple'c his work; he is forbidden to 
cheat or deceiw. Ke also has to continue the work during the period he is 
hired in, and he is not tD waste any time during that period without working. 
A hired person has to fear Allah while performing his due work. 

On the other hand, the duty of a hirer is to pay the person whom he hired 
his complete wages upon finishing the work he is hired to do. The Messenger 
of Allah (PBUH)said: 

"Gi'-v I lu: lakum his w^rs (iis/ijrr hh snval i s dry (U. immediatcly 
after he fin hhes h b work)" 

Abu Hurayrah (may Allah be pleased with him) also natrated that the 
Prophet (PBUH) said: 

■'d F.xah 1 1 'i si i 1 , 1 ,i 1 ' f versam) on Ih 
Dayafli, - I dcfrat i 1 ani linst on the Day 

oj 'judgmcnt: anu who makus a toraicmt iu My Nmtte bui he praves 
> < 1 ii i 1 siut (as a slave) and eats the 

price; and One who employs a laborer and gets the fuli vmrk done 
by him but does not pay him his wages! " 
(Related by AJ-Bukhari and other compilers of Hadtth)" 
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i Ke wurk oi'a bired persun, a bhorcr, U a taisl iri his resfjotisibsliiy; hc 
has to ptrform and accompluh his duty perfectly and sincerely. On the other 
band, the waj^s «f* hina) person is a tk'bt and a daty on tim pari «i' ihs: hiier, 
which i s incumbent upon him to fulfiil without procrastination or injustice. 
And Allah, Exalted be He, knows best. 
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CHAPTER 




i Mimpt'tiliiiii ii Slhtfi 'uli u-fcis U>J lact- iu'iween two animals or contests 
such as archery and shooting. 

Sudi ract-s and contesls are perraissible accordlng ta th* Qur'in. Siinnah. 
and juristic consensi- is |]k m. I e used to improve abillties. 
Allah, Esalted be He, says: 

"Andprepare aguiiifl Ihrm whutrveryou Dr» «M* u/ poMW..." 

(Qur'an; Al-An&l: 60) 

[U.iit'iwi Ik I'inplul ! I lil H s J hit i'l mi 1 ,;! 11 J i 111 l' / i i i 
Allah, Exalted be He, statcs in the yur'au thal the brothers of Yusuf (Joseph) 
said,"...indee 1 iwe«'ei!trncii! S e(«:hofftcr,..' , ;t^r ,i ,iimi' 1 7), i.e. competing 
with each ollicr ibrough archa j i>i i'unning. Abu Kutakah jl«> iiair.iicU lhx 
the Prophet (PBUH) said: 



i I MU r l < < ] il, i ' , 



"No (reward should be given for) a competitian ettept tfuU mode 
betneen (animab i < atmels), or (tkose with) dovat 

hoofs (like hort.es) or (ttrms lvrf/i) Unik-s (in faicing)" 
( Related by the Five Compilers of Hadlth) : 



Many scholars stated the iman imousju r istic agreement on the permissibility 
of taring and contests. Shaykul-Islam Ibn Taymiyah (may Allah have mercy 
on him) said: 

"Horserachtg and archery wid mebliks wnrlikc comcsts enjmnai by 
Allah and His Messenger (PBUH) are permissible, as they are useful 
injikHd (fighting m the Cause of Allah)" 
He also said: 

"Wrestling, running races and the like are acts of obedience (to Allah) 
if they are intetuled) 't i toriou iimi taking reward 

(orprke)fvr wiiiiiing tliau is also pmrdssihk"' 



"Whatever distracts om frotn performing what Allah has ardalned 
is prohibited - even if it is originaliy permissible - such as selling, 
trading and all athcr aahims SIk UU- dmrt tbausehts with, and all 
kinds ofsports that do not help m achievinga legal purpose; allsuch 

Scholars paid such great attention to this issue that they used to specify a 
chapter in their well-known volumes and wiitings for it, entitling it "Chapter 
011 Herolsm." 

Heroism [s of Four Kinds: 

1 - Horsemanship contests and how to attack and ret reat with horses 

2- Archery contests or their ecjulvalents according to every age 

3- Spear throwing and marksmanship contests 



Whoever ercels i n ihese tuoi simU iias aimpletcd the aspects ofheroism. 
It is permissilile to nur on foot (as Ln i tinning races) or using any riding or 
[iiu'li aniniak lm&ra Al-Qiii tiibi (may Allah hjve ntnv mi iiini) s.iid: 
/ f. ^ /n h i 'i P,, i 1 ' l' i I 'l Jfiif! ' i ' ,,> 

Riap;*, rtininj fAruitr/p t?Nfi7' P7ti7pp£ 'pctis's. pppp;? foot ra>:iiig (siu:h «s 
ind other Keapon contests are 
i. 'n iib l for these o iv a!l ',: l' mi f Ulir, for j 'J* i ■ [l > 
Causeoj Allah? 

The Prophet (PEUH) raced with 'A'isliah (may Allah be pleased with 
her)" and wrestled with Rukinah and beat him Salamah Ibnul-Akwa* 
aiso j-aced with a nun f mm the Aiisiir' m the prcscncc «f the Messenger of 
Allah (PBUH)*. 

The campetition for a certain reward (or prize) is irnpermissible except 
in camel-riding races, horsemanship, aml <ircherv amtcs's, for the Prophet 
(PBUH)said: 

:1 Nn (rtiwtmi zlundd bc given for) cninpctitioii cxcept Ikat inadii 
ainong (tmiirnili with) Imofi (Uh: aimeh), or (lima with) chveu 
hoofe {tiki horses) or f «pipis with) bluiks (in fsHcing)" 
(Related by the Ffve Compilers oiHad'ith on the authority of 
Abu Hurayrah) 

This means that it is irnpermissible to get a reward (or a priie) for a 
competition except for camel- riding races, horsemanship, and archery 
contests, for these are the tools of war the Prophet (PBUH) enjoined 
Muslin» to learn and master. The meaning nftlto aforesaid hadhh is i hit it is 
irnpermissible to iccdve pri7.es for other fcimfe t>f t-ompetiiions. The hadtth 
may also mean that these three are the worthiest kinds of competitions to be 
practked due to llrar siKiiil'icaiil unti i^m-rnl berstifils. Tlnss, we cari say that 
every competition that benofits idigion is permissible, as indicated In the 
story of Abu Bakr and Rukanah . 
Im&m Ibnul-Qayyuii said: 
"As for bettingon the vietory of Islam or the materialization of any 
ofits signs, asdone by AbU Bakr As-Siddiq, it is the worthiest kintt 
of competition, and it h more entittsd to be permitted than bening 
iliroiigk marksmauship, hwftmmaliip aiui iaiiiel-riding ruang, h it 
the worthiest andmost signifiauit suri vfwmpetitwn with regard to 
'n i. „'m irfcr'm u I. 
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There are Five Conditions for a Competition to be Valid 

1- Specifying the riding animals through seeing them 

2- The riding animals have to be of the same kind. Contestant archers are 
also to be specified, as the purpose behind tht exercise is to find out 
their compelence and ski II i n archery. 

3- Specifying t lu- disUivKC sti as (o identify the wimici- (iri running races) 

and the skil i h ter (ii irchei oi the like). The beginning 

and the end of the race have to be dearly identified andagreed upon, 
for the purpose is to kn ow who wi 1 1 win , and this will not be achieved 
except through complete equality i n their aims. 

4- Theprizeshouldbe kuuwi! ;uid sboiild b c somethlng latvfu I. 

5- The competition has lo be completely free from gambling; that is, 
the reward (prize) should be offcred by someone else, other than 
thecoiitestants, or by only one contestant. [f the prize belongs to the 
contestants, permissihility of the matter is disputable, i.e. whether it is 
permissibleor not excepl with a muhatlil (a non- contestant who shares 
in case of profit and does not share in case of Joss). Shaykhul-Islam 



"Non-taldng a muhatlii is worthier andfairer than having the reward 
(prize) from one of the macsimls. U rtfco hdpf more to achieve the 
aint ofbothwntestants which isproving the incompetence of the other. 
Having u fimwcial rcmtrt m this miy is pemiissible." 
Ibn Tsymiyah concluded saying: 

7 tb nal kmnv tif ,my of the Praphel's. campamans who stipulated a 
tmihnllil (in amteslf). Il whs only known to have befo done by Sa 'M 
Umul-Musayyih. aficr tvtmm pi-opte toke this coKvtnfimi.'' ' 
Due to the above, we can condude that the permissihle comprtitiem fS of" 

1) Competition that accomplishes a legal Islam Lc benefit, like training for 
jihad and seeking knowledge 

2) Competition which is intendeti for entertainment in which there is 
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The first kind is the one iri whidi i t i s pumiittcd to receh ve a p r L /.e within 
ihe aforementiom coniiitinns. Hmvcver, the second type of competition is 
permissible provided that it does nol distratt tinv front ,1 dnlv ur divcrt nnc 
from rem e m ti e ring Aliah or tifft'ring prayer. Yet, it U impemiissible to gel a 
prize for the latler kind nf mtisests. L'tifottunatefy, pcoplc nmvadays waste a 
it'l nf thdr lime and umncy in that kind of entcitamitig contesss which art "f 
rio benefit to Muslims. We seek refuge with Allah, and there is no power or 
strength save in Hirn, 



! Muslim (JM3) [7/6S]. 

I Abu UiKvfut (3574) At-TirmiJhi (17IHI hi.'Jltf-!, An- Nasal <359l> J3/5J61, Iba 

1 1 . <)| d i i 

3 Scc: "Ai-dl/iluii ,1?- nmiyynl; min Ai-iWiIirni-iir A/ RqliiywW' (p. 2.V*) 
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7 Abia Diwud (4C7S) [4/2 I t U midhi (1789) [4/247]. 
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suppmted die l'rophel (PUUI1) and all Ihe MiMjifUil Sll» Hmigrams) upon ihcir 
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<-) Muilim (4654) [6/3B2]. 

10 When the Pensians rtefeated the Byzantine», Allah revealed: 
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12 Sw. "A,'-AiM™rA/- tomboi' ,<<;„ M-Ithliy.h-jl M.Fhfhlfyak- (l'. 2.1.1). 

13 Seethe footnote in "Ar-RfjW AJ-Murlii 1 " [5/353-354]. 



Lending Something for Use 
CAriyah) 



iiTijf(ps(may Allah hnvc mercy 011 ;x 1 1 nl tlu-ml ddine 'uriyuh asa pemiissiim 
lor benditini; from an artide whose use b permissible, ai nl Ihen the bomswwJ 
Mttde rernains urilil it is rtinrntd to its owner. 

The aforesaid defmition eicludes whatever is impermissible to use, for 
sudi a thtng is naturally pmhibited U> bu kuil, Ii also exdudes atiy objccr lilai 
cannot bc used withoul being consunied, such as food and drink. 

Lending objects fot use ia legal according ls> Ihe Qur'Sn, the Sunnali 
(Prophctic Tradilion), anti juristic consensus: 

• Allah, Esalted be He, states in the Qur an that He damns those who 
"...withhald [slrnplel «««(once." (Qur^n: Al-Ma'iin: 7) The verse 
refers to those who withhold the different wares and artkles that 
peopk use and [end cach other. Those who abstain from lending such 
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ubkcts lo peoplf in diiv iit-ctl ni (linu :rre dispraised in the above- 
mentioned verse that proves the obligation of lending as maintained 
by Shaykhul- Islam Ibn Taymiysh (may Allah have mercy on him), 
provided the owner of the needed object is well-to-do . 
. Itisstatedin the Sunnah that the Prophet (PBUH)borrowedahorsefrom 
Abii Talhah 1 and also borrowed shields from Safwan Ibu Umayyah \ 
Lending something to someone who badly needs lt is regarded as an act 

of obedience to Allah, for which the lender will be greatly rewanied by Allah. 

This is because it falls under the general meaning of m u tual assistance and 

cooperation i n rightecusness and ptety. 

There art Four Conditions for the Validity of Lending 

1) The legal competence of the lender to lend, as lending is a kind of 
donatioti which invalid to be done by a minor, an insane person, or 

2) The legal competence of the borrower to be lent; he must be legally 
eorapetent to accept the terras of the agreement (to give the lent 
artideback). 

3) The perm iss ibility of usi ng the I e n t object; for esample, i ! i s i n ) p e rim i s 
sible for a Muslim to lend a Muslim slave to a disbeliever. Similarly, it is 
imperraissible to lend a hunting tool to one in the state of ihram (ritual 

do aotcovperaU in sin and aggression..." (Qur^n: AJ-Ma'idah: 2). 

4) The lent artkle must remain as it Is after use, not to be consumed as 
mentioned above. 

The loaner can retrieve the lent object whenever he wishes unless it 
results in causing harm to the bonwer, as, for esample, when a person lends 
something that causes damages to the borrower if it is reclaimed by the loaner 
while it is being used . To ilhist rate, if someone lends another a ship to carry his 
goods, he can not reclaim it so long as it is in the sea. Another example is that 
if SOmeone permil s .mollier limse hit H'iiii (d siij!]>i)rl his U'ood an, lili' oiviK.T 
may not reclaim his wali as long as the wood is on it. 

The borrower mus! pivsiTvc :h L - luar: more Iluni be pieservcs bisown money, 
so as to give it back to its owner undamaged. Allah, Eialted be He, says: 
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"Indeed, Allah commands you to render trusts to whom they 
are due..." (Gurau: An-Nisa': 58) 

This verse proves the obligation of rendering back trusts, includiog luan-;. 
safe to their owners. Moreover, the Prophet (P B UH) said: 

"The hand (rcferrhig to mau) has to give back wbat U had taken 
(bytnefiiifofborroiviiig, iiasling, i-fVJ."' 1 
He (PBUH) also said: 

"Render the trust tohim who entrusted you (with it)"' 
The above legal texts prove the obligal ion of safekeeping whatever oite is 
entrusted with and retur ning i! in a good tosidition to its owncr. I.oans arc 
indicated m the general meaning of these tesis, as the borrower Ls in fact 

permitledto use jt within t he 1 i m i ls €*l' usimi iLsage. Tluis, i! is i:nperoiissiblefor 
a borrower to overuse the borrowed objei i in» way that may damage it, nor is 
he perraitted to use it unsuitably or improperly, foi he is not given permission 
to use it that way. Allah, Exalted be He, says: 

"h the rewardfor good lanything] but good?" 

(Quran: Ar-Rahman: 60) 

i i l ln~ temwft tes.* llieloan tVir ,inv purpose ollu-r than that Mu- n-liidi 
it has been lent and thus it dnmai<rd, Iil: has in compensate for it, as the 
Prophet (PBUH) said: 

"The hand (referring to mau) has to give back what it had taken 

(by mtma of borrov/itig, Mtsling, rtc.J." 

(Related by the Five Compilers of Hadith, and A]-Hakim regarded 
il . i -i ' i M > i 

This hntiilh proves llu' nblii^alinn of rtiirnirif; ivlialm-r tme has bon'owcd 
tVom another, and that oni? is not f ree f mm tliis du ty except through retuming 
the loan to its owner or to someotie on his hcholt. 

However, if the borrowed objecl is darnaged while being properly used, 

the borrower is nol ('i u iully Malik' for it, asthelender haspermitted him for 

such proper utilization. Thus, the borrower is not obliged to make up for any 
damage resulting from such permitted use. 

It is impermissible for the borrower to lend the borrowed thing, because 
whoever is permitted to use some thing is not permitted to lend it to someone 
else, for this will subject it even more to be damaged. 
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Scholarsdisagreeontheobligatiotioftheborrower'sliabiUtyforthedamage 
of the loan due to misuse. Some scholars maintain that it is obligatory for the 
borrower to make tip for the damaged loan, whether he has used it properly or 
nol. Tliey lv.se their opinion 011 the general menning of the following haditk 
thePtophet(PBUH): 

"The hand (referring to mau) has la gin haek whai ii had laken 
(bymeans cfborrowing, stealing, wcj." 

This applies, for example, when the borrowed beast dies, the borrowed 
garment is burned, or the borrowed object is stolen. However, some scholars 
are of the opinion that a borrower is not financially liable for the loan so long 
as he has not transgressed in its utilization; he is liable for it only when he 
misuses it. Perhaps this is the raost likely opinion, as the borrower gets the 
loan with the permission of its owner, so it is regarded as a trust kept by him. 

The borrower has to safeguard the loan, aie for it, and return it to its 
owner as soon as he aehieves the purpose of borrowing it. He should by no 
means be negligent in using it or expose it to damage. This is because the loan 
is regarded as a trust kept by the borrower, and its owner is supposed to have 
done good to him; Allah, Exalted be He, says: 

"U the reward for good lanythlng] but good?" 

(Qur'an:Ar-Rahm&n:60) 



fcndnotes 

1 See; "Al-Akhbar Al- Smiyyttk min Al-!khliyamt Al-Fiqhiyyel" (p. 231 ). 
J AI-ltuKliiri U627S ,ind Muslim i:,W,2 |S:'(.> .. 

3Ab6 DSwOd (3562) [3/526], 

4 Abu D*wfu1 (3561) [3/526], Al-Tirmidln i .126')! \n; Majab (240(1) (3/13«] and 
Al -Hakim (2357) [2/60] . 

5 Abu DawOd (3535) [3/516] and At-Tirmidhi (1267) [3/564] . 
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by force without having the rlght to take the m. 

I 't.iir|Mli<»! i'. |>rtslijl>ii<\l.h liirJii^ u> •JiHviiv n«un>uv :, -:v Aikh. Kullct: 

"Attddo notconsunu-onetwother'swahh tmjustly..." 

(Qur'an: Al-Baqarah: 188) 
Usurpation is .ni^kl-.ivii r,r„' of the grievous ways of eating up money 
unjustly, for the Prophet (PBUH) said: 

"Verily, your btood, propertyand honor are sacred to om another 
(as Muslims)" 
He (PBUH) also said: 
"The properjy of a Muslim is not lawftil (to be taken) except by 
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TheusurpedwealthrauldbereakstateoramovablepropertyitheProphet 
(PBUH)said: 

"Iftmyone «ztorts a span of laini mijustly. Isis ncck will be entirckd 
with itdown seven earths fon the Day oj Resurrection)." 
A usurper has xo repem to Allah, Almighty and Ever-Majestic be He, 

and return whatever he has estonoil n> i t. i iltihiuil owncrs, asking them for 

forgiveness. The Prophet (PBUH) said: 

"V\V(wiit nrongs tinyvue m o maUer Ihal amcerns his honor or 
any other matter < i i< >:;!:! ,ak j' i rs ihtgiveness as soen as posstble, 
before a time cotnes wheri therc « nsillier duutr nor dirham (i.e. 
liL'fore the Day of HcsujTcv/mir u Iwii ivttii/h «-iihmiH ivtttpensMfor 
one's wrongdoing); if the usurper has gaod devds. tlmy will bc tabut 
froni hitii aavnliiiji t,i iii:- Hutrf»ti,m. ami ifhc has 110 good dec cis, 
ihetiw oflhc «/>/>«•**•>! /vwh n-illlK ioiidcd i'n iiint."' 
If the usurped property is available, he should return it in the same 

condition he has taken it, bu t if it is dantaged, he should return its equivalent. 
Imam Al-Mu W affa<i said: 
"Schotarsunaniai, 'i peethatii ',,,,1, i retui n the usurped 
property ifit is stitl in the same condition and unehanged.^ 
Furthermore, the usurper has to pay badt the usurped praperty along with 

theprofithchasmadethroughit.beitconnettedwiththepropertyorseparated. 

This is because the profit is the outeome of what has been taken unjustly, so it 

belongs to its rightful owner just like the originai usurped property. 

If the usurper has built on the usurped land or has planted regetation 

therein, he has to remove the building or the crop in the case the rightful 

owner demands so. The Prophet (PBUH) said: 

" Tlic \i>;;tt<i root (pl,ni;,:d i,; ^o,,b:,'ii,:l- ittitd witho,.i! iiisp,'i ,ut>tinn\ 
has no rlght." 

(Related by At -Tirmidhi and other compilers of Hadith; At-Tirmidhi 

regarded it as n hman (good) hctdithf 
If so doing will negatively affect the land, the usurper has to compensate 
fot the damage. He has also to remove the remains of the crop orthe structure 
so that he may deliver the land in good condition to its rightful owner. 



The usurper has also to pay a compensation for using the land froitl the 
date of its usurpation until its delivery, as he has unrightfully prevented its 
owner from usmg it during that period. Moreover, if the usurper withholds the 
usurped property unti] its value and price are reduced, he has to pay il back 
according to its original price according to the sound opinion in this regard. 

On the other hand, if the usurped object is mixed wilh something else 
that can be distinguished from it - like wheat and barely - the usurper has to 
separate what he has usurped and retum i t. If he has mixed it with something 
that cannot be distinguished, such as mixing wheat with wheat, he has to pay 
back the usurped object in measure or weight. Yet, if he has mLted the usurped 
object with something of inferior or superior quality, or with something 
different but indistinguishable, tlie miskin; is to be sold and each one <if 
them is to be given his share of the price. In this case, if the value of usurped 
property is less in the misture than its value when unmbted, the usurper has 
to compensate the owner for the decrease in its price. 

Among the juristic opinions i u this connection Ls that whoever takes 
the usurped property from the usurper is financially liable for it in case it is 
damaged in his possession, 

There are teri examples of people who may take a usurped property from 
the usurper: 

1 . One who may buy the usurped object from the usurper or the like. 

2. One who may rem the usurped object from the usurper. 

3. One who may b e granted tlie usurped object by the usurper gratis. 

4. One who may take possession of the usurped object on behaif of the 
usurper such as a trustee or a deputy. 

5. One who may borrow the usurped object from the usurper. 

6. One who may usurp the usurped object from the first usurper. 

7. Onewhoinayhavetheusurpedobjectathisdisposal.suchasaspeculator 
on behalf of che usurper. 

S. One who may marry an appropriated bondmaid from her usurper. 

9. One whom the usurper may grant, not sell him, the usurped object as 
a compensation for something. 

10. One who may damage the usurped object while having it on behalf of 
the usurper. 
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In all these cises, Lf the se< ond party is aware that the object is originally 
usurped, he becomes fimmdiilh liable for ii fot obtaiiiiiig somerhing without 
the permission of its rightful owner. However, if he is unaware of that, the 
original usurper shoulders the liability. 

If the usurped property is something that is usually rented, the usurper is 
to pay tompensation estimated according to the period of his possession of 
the usurped properti'. This is bccausc ulilitir., ivpivsrrK assck, so they hare to 
be paid for just like real estate. 

Ali the dealings of a usurper on the usurped object are invalid, lis they are 
carried out without the permission of the tightful owner. 

If the usurper does not know the owner of the usurped object and thus 
is unable to return it to him, he should deliver it to the ruler (or the one in 
mthority) to put it in its right place or give it in charityon behalf of its owner. 
In so doing, the real owner of the usurped object will git the reward of charity, 
and the usurper becomes free from the guilt. 

The u su rp at ion of a property is not li;iiiu J :n i.ikini;ii •« liir.v: i! r.ither ineluilts 
seizing it through unjust disputes and false osths. Allah, Exalted be He, sa; s: 
"And do not consume one another's wealth unjustly or send it 
[in bribery) to the rulers in order that [they might md} you[to} 
consume a portion of the wealth of the people in stn, while you 
know [it is unlawful!." (Qur'an: Al-Eaqarah: 188) 

Allah also says: 

"Imteed, those who eichange the covenant of Aliah and their 
[awnjoathsforasmallpricewillhaveno share in the Uereafter, 
and Aliah will not speak to them or look at them on the Day 
of Resurrection, nor will He purify them; and they will have a 
painful punishmcnt? (Q ur'an : Alu ' Imran: 77) 

I n fact, the Divine command is so strong and binding, and the punishmerit 
of violating it is so severe. 

Moreover, the Prophet (PBUH) said: 

II i m. m Mf fifi.iiht m;iH.a!>'. !iis «r,-k will Iv n 1 ii 
ivlih II ilou-n si :rn etirtht frm llie D,iy nj Rt'iurreclitm)" 
He {PBUH) also said: 
"If 1 guve sotnc inn-'f riglit M ttttotliir (>!ii<takct\tv l'irr.iiM >>f tlw 
h'ttttri '".i' pmeiitalim; ■:: tin casei lu fl/u latier) should iicyci 
take it, for I would be really giring him a piece offire.'' 
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1 Muslim (2941) [4/402]. 

2 Abu Ya 'M in his 'JWusnnd'(1570) [3/140]. 

1 I 1 II I 'l ! \ [ U 1 i | 3] luslim 14110) [ 
4AI-BukMri(2449)[.VIM]. 

i ' i [ 

lir 1 1,, [ f Jitilliiffeil «| 

balM < "«i I i .1 \l h u.l : I l-ltaliMrKSi»] 
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Damage and Damages 



Allah has prohibited usurping other people's property and has imposed 

! i] l' l ■ l ! i' 

mislaki'. U'hnr\.i ,],, i.,-. t . n r 1 1' i ■ i i pi N'. .uu J t i % i -t k'l!j.. ..n:l ld. r.'l.li 

- without its owner's permission, i- financiall) iiable to make iip for it. 
Imam Al-Muwaffaq said: 
"Thae ii no jurisn. ,l„.„tf,,.<,m,: i» < ,y>.-,J. •■.■hetlier the dam- 
age is intentional or not, and U'.'n j'.'i: ;■ ;/»• ..f: cuusing it is legalfy 
accountable or not." 
Similarly, whoever causes the damage of another's wealth is financially 
Iiable for it. For examplc, wficu cme opens a yate causing what i s locked in to 
be lost or stnlcn, ■;>■> ivlirn .im- lj.-iI.l>.l> u j u .. ilainer causing what is therdn 
to be wasted and damaged, one is liable for them. Likewise, if someone ties a 
riding animal in a nurmu vlnvl i .rusing a passerby tostumble and be hormed 
or injured, he has to pay him for the damage caused. This is eitactly like the 
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liable to make up for the damage. This opinion is based on the hadith related 
by Ad-Daraqutni and other compilers of Hadith that States: 

"Ifone tks a n im t i\\ >t the Mustims, 

or m one of their markets, and U treads on someone (or something) 
by one of its front or lotek kg$. one is liable for it." 1 

The same ruling applies when one leaves clay, a piece of wood or a stone in 
a pathway or digs a hole in it, causing harm or injury to a passerby. In the same 
way, if someone throws watermelon peels or lets water in the street, causing 
a passerby to slip and get injured, he is to make up for it. People who do a]] 
such aetions are financially liable for the resulting damage, as such deeds are 
regarded as transgression. 

Unfortunately, there are many sudi imtiutccs oi carelessness everywhere 
nowadays; too many holes are heedlessly dug on the roads and streets, too 
many blocks and obstaeles are pul therein, and too much damage is caused 
by that heedlessness due to the lack of control and supervision. Some people 
may even occupy streets as if they were their own, dedicating them for thelr 
own use, causing harm to those passing by without caring for the sins they are 
committing f n this way or Ihc punishiiient that awalts them. 

Among the matlers that incur financial liability is when one has a mad 
dog that assaulls Lhi p s.sci ;b) >i bites any of them. The owner of the dog 
fs liabit: lu maki; «p Cor the resulting damages or injuries, for having such a 

mightbe caused through i t; he i-; obliged 1 
h t ih 1 i 1 

Moreover. if someone owns cattk, he is obliged to keep them away 
from damaging other people's crops especially at night; other wise he is 
financially liable for whateve r th ey damage. Tlie Prophet ( PBUH ) j udged 

"The Dwnere of property (i. c. mil k) .JmirM kcep it diiring the 

daytime anti the) t u',' lama lu-y (the ailtk) caute 

diiring the nighttiinc." 

(Related by Imim Ahmad, Abu Dawud, and Ibn Majah) 2 



The owner of a domestk aiiimal is not liable for i t during the daytime, 
except if he relestses it dose to what it usually damages. Imam Al-Baghawl 
(may Allah have mercy on him > said: 

"Scholars maintain that the owners ofgrazing cattle «re not liable for 
thc people's ptvper ihee (the caitte! datnace during the daytime. 
However, their owners are liabic for witatewr liiey damage during 
the night, jor it is conventional that the owners of gardens and 
orchards arc to proteel thetn ptvperiy diiring the daytime whik the 
cattle owners are to detain thetn during Ihe nighttime. Thus, whoever 
Itreaks this habit has deviatcd front thc conrention. Titis is in atse the 
owner ofthe cattle is absent, but ifhe is there, he has to payfor what 
his cattk have damaged"* 
Iri the Qur'an. Allah mentions a story about Prophets Dawud (David) and 
Sulayman (Solomon) and [lu-ir i\ids;ir.er,i ainraning a similar case of damage. 
Allah, Esalted be He says: 

"And [mention] David and Solomon, when theyjudgedconcerning 
thefietd - when the sheep ofapeople overran lt[atnight!, and We 
were tvitness to their judgment. And Wegave understandingofit 
[U. thecase] taSalomon, and to each [of thetn} Wegave judgment 
and knowledge..." (Qur'an: Al-Anbiya: 78 -79) 

Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"According to the Quran, Sulayman (Solomon) was elearly favored 
by understandirtg the wisdom ofhahiltiy ,m apial tema. The sheep 
were grazing at night and daimiged a grupe orchard. Dawud judged 
that the sheplwrds iltonld pay the ex,ict valt.tc oj thc damage, ,,„d 
tliert he euimMed ihe -iteep mttl ftmnd dmi titeir caitte "«s etptal to 
thvcompeiwttimforthe damage. Thertjorv, hc S avc jndginent llmt 
all the sheep shoutd be given to the owner ofthe orchard. However, 
Sidayimin judged tltnt Ihe owners ofthe sheep were liable for the 
daiiiaga! orchard and that they shoidd pay its exa,:l etmmde.ut in 
iilfii i eiiitmtiiny lih- 1 l oitil if. rvtunu to its original 
stan: i ledid not at-o dep: tec .'J,-:- mi-nm- ,-pd\e orchasd a: tiic ..-.■vpf duit 
were mpposed to be yiclded front ihe time of damage tnilit the time af 
rceovery. Thus. Sulaymim gave ihe owners ofthe orehard the sheep so 
as to benefrt from thetn a mueh e. rJi heep owita aseri to henefit 
front llte orchard. h, other wonis, they woahi utilize the shepherds 
sheep in returnfor thefruits they missed of their orchard until the 
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orchard was re-cuttivatet! by the shepherds (m compensation). So, 
Sulaymdn evaluated the two guarantees and found them equat, and 
that was an ejcample of the kum Icdge Ailnh /rti oivd him wsth and 
the wisdotn He praised him for"' 
If an animal has been led or ridden by someone, he is liable only for 

whittfvcr il darnages «lili iis Ironi organs, such as Ihe forelegs or the mouth. 

Vit, lio is m>1 liahkr for whar is damni.yd I»- lho animnl's liind parls such as ihe 

hind legs, for the Prophet (PBLIH) said: 

"Thac is nn couipi-;isttH":i l,vrkiir.v:v, .'s iaiihiyyd d» i or 
Injured) bya biasl's li'g''' 
Shaykhrrl-Islim Ibn Taymiyah (may Allah have mercy on him) said: 
"Thi- iujurfri or tkmafyi rnnjtiif fy animnis iike anvs, ahecp, and 
the Hke are not lo be campensated (by the owner) ifthey are off a 
leash. '/Jus occnrs, iur cxmnpU; •■,-!:n\ unimu! bn-aks loosefrom 
the person hading il and the» rnruv-i r^nur^t. /u i/o'f «isa there is 
nofinanaal liabilhy on the owner for the damage provided that the 
animal isnot usei I ft> biting mi,! that il; owner liris not been negligent 

,., fi tai g , 1 1 ■ , ■ awnyfmm uari t pUtci and 

peopte's gatherings." 

The same op'nimi is :nairilain-d :>y surut: «liter sclioUrc, wlm SWIc lllnl 

I II II I I i 1 i I I t ' l (.L .1 

wanders ahout aimlo-.lv wilhmil a Uwirr or » ridcr.unlcw il is» wild bumi ■ 
[n addilion, ifsoineoiK: is altaJuid by i) human being or a n animal. and 
kding thon isihe on y «•!»• in s:»;! ihom, there will be no compensation on 
ihal person m oase hc ItilWd llwni. 'l 'lis is hecause kiiling hereis a means of 
sel l' d tim s e w h i c h ispermissible,so there is no liability for its consequences. 
Mtiron-er. ihe killing o!" a r. a<sa:illcr is inlended <n pivs inl ilsharm.soone 
will not be regatded as a killer when one kills it in self-defense. Rather, 
the aisaulter itself will be regarded as a self-murderer Ln this case. Sfieikh 
Taqiyyud-DIn said: 

i" ' ' '■' 11 i ' ' 'i i i' i 

by killing. it is permissibk Jbr Ih,- atimkoi /Hirsnu lu do so according 
lo tlic tiiitininwiis juriitk ngra-meiil in titis n-gttrd." 
Amongdie objects for whiiti lliei t is liiiunnpt-nsiil ion :n r,iso ordama;^ bc 
musica I an d en tc n a i : 1 1 nc n 1 1 n si r u m t n t s, crosses, wi ne containers. and books on 

misgsridlllL-e. supersahiin. Jis'-alasanc^ :iih! jn-oiligiLL'y. This i» iinpiicd 1 in ihe 



kadith related by Imam Ahmad on the authorlly of Ibn 'Umar who narrafced 
that the Prophet (PEUH) ordered him to get a kmfe and then he (PEUH) went 
to the markets of Medina, where there \vm Icatlicr «mtuiners of intoxicants 
bvoughtfiomAsh Sham'.Ibn 'Umaraddcd [hal tlniseUaUwrwmtainersofwine 
were torn by knives in the presence of the Prophet (PBUH) who commanded 
his Companions lo do the same . This hcidtih proves the commendableness of 
destroving such immoral things willioul imythiiig in amipensation. Still, this 
should be carried out under the control and supervision of authorities so as to 
guarantee public interests and prevenl any evil or corruption resulting. 

Endnotes 
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Trusts 



According to the Shart 'ah (Islamic Law), entrustment is deputi n.g someone 
for the vokmtary prcservalinn uf something, aimmilting it inti) his uari'. 
"Trust" refers to the property the trustee is entrusted with.safekeeping without 
recgmpense. 

The eonditions of the validity of entrustment is the same as that o f depula- 
tion, namely maturity, sanity, and puberty, for entrustment is deputation for 
the purpose of safekeeping. 

It is desirable for one to accept to be entrusted with something if he knows 
liimself to be honcst i-iiiuijjh and capable nl kctpiiig trusts This is because 
safekeeping trusts has a great reward; the Pmphet (PBUH) said: 

"...Andallah helps a person solongas the person helps his (Muslim ) 

However, ifone is nol sure [liat he is capabk- iil iitrping trusts, it is dclesUtbk 
for him to accept them. 



I 



Among the rulings oi) entrustment is that if the trust is damaged while 
being i n thecareof the trustee ivhu liat not misused i t, hewi]] not be financially 
liable for it. This is because a trust is regarded as the trustee's own property, 
so he does not m a ke up for it if it is damaged. provided he does not abuse it. 
Ibn Majah related a hadith' - which bas a rather weak chain of transmitters 
- stating that the Prophet (PBUH) said: 

-If one is trusted with sotnething, ihen he is not liable pt compcn- 
satian (ij'it is damaged)" 
Ad-Daraqutni related the same hadith J with the following wording: 
"There is no compentanmi la hc paui by an honest bormwer (ifthe 

borrowed object i lama ! f thei is n mpcnsation to bt 

paidbyatih 1 1 ru u, f, i da naged) 

In another narration: 
"There is no compi >of m w bi p dd fc; the u ustee {ifthe trusted 
object i s damaged)"* 
A trustee keeps a trust vn Usut ari I v. So, if pcoplc an; ii;ibSe for the trusts 
they kwsp. th*v wiJS refrain from safekceping one finollwrs ttosts, which "'i 1 1 
neg ittvi h uffrct their dealings and hamper iheir interests. However, he who 
mistises a trust or ncyfeus kccpinr it propcrly is liable t» roake up for it in case 
it is damaged, for he is regarded as a damager of another's property, 

Another ruling on entrustrnent is that the trustee has to secure the trust 
just as he secures his own property, for Allah, Exalted be He, has commanded 
us to render trusts safe to their owners. Allah says: 

•'Indeed, Allah commands yon to render trusts to whom they 
aredue..." (Qur'an: An-Nisa': 58) 

Trusts cannot be rendered safe to their owners without preserving them, 
and when the truslee aceepts the trust, he has obligated himself to keep it, so 
he hasto fulfi]] hisobligation. 

Ifthe trust is a beast, the trustee is to fodder it, but if he does not supply it 
with fodder without the peraussion of its owner, causing it harra, the trustee 
becomes liable to make up for it. This is because fod dering animals is an 
oMigation, i n addition to Ok Inistec'» obligilion to wkc «care of «he eninsacd 

r | Ilir II ll il'lu'SIOj 1 1 1 l' ood 

, i tci uni i ! ily,» 1 U 1 in - 1 i ' t m 1 i itb ' l 1 i 

and waler for the sake of Allah Rsalted be H f, as their lives have inviolibiliry. 
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K is permissible fo r the trustee to lea vf t 1 v u s l w j l ] i w h i ) me ver he usu al I j' 
entrusts his own property, such as his wife, his slave, his treasurer, or his 
servant. In thisoi.se, i i' the trusi i.-, damaged while being in thecareof anyime 
of them without the latter being negligent or transgressing, the trustee is 
not liable to make up for it. This is because it is permissible for a tiustee 
to keep the trust by himself or by deputing someone trustworthy to keep 
it on his behalf. Mkcwi!>c, ifehc mislcc cummils the iratl to someone who 
alreadypreserves the property of its owner honestly, he (the original trustee) 
becom.es ftw i mm the ublij;a imi (,1'sisl'ckeopiiin i', as ihc social convciuiun 
goes. However, if the trustee delivers it to a person who is a stranger to him 
and to the owner of the trust, he becomes liable for compensatiou in case 
it i s damaged. This is because he is not to entrust it with anyone else unless 
there is a compelling excuse, For esample, if the trustee is breathing his last, 
or if he has suddenly to travel and fears that the trust might get damaged if 
he takes it with him, and there is no one else but a stranger to entrust it with, 
there is no sin on him in such cases. In addition, he will not be liable for it in 
case it is damaged. 

Generally, if the trustee is worried aboul the trust, or if he waius to travel, 
he has to render the trust to its tmner oj liis depiny. If lu- does not find any 
of the two, he is to tala it with him on his •ouriiry i l' ihis i.-i the saf'tsl way. Jf 
not, he is to deliver it to the ruler (or the one in authority) for the latter is a 
substilule for llu-oiencr ii his ohscucc ti'ilie inisiec Giriioi entrust it with the 
ruler (or the nne in authorUy!, Iie is In ciitrusl it with a trustworthy person. 
To illustrate, when the Prophet (PBUH) wanted to immigrate to Medina, he 
committed the trusts he had to Umm Ayman (may Allah be pleased w i ih beri, 
and commanded 'Ali Ibn Abu Talib to return them to their owners '. Si mi lari;', 
ifthetrusteeisdying.hehastorenderthetruststotheirowners.andifhedoes 
not find them, he is to deliver them to the ruler (or the one in authority) or to 
a trustworthy person. 

Abusing a trust obligales the truslee to compensate for it i n case it is 
damaged. For example, one maybe entrusted with a riding ani mal but rides 
it unnecessarily, entrusted with a garment but wears it for a purpose other 
than preserving it from dothes moth, or entrusted with some money i n a coin 
purse but takes the money out of i t or unfastens the purse. In such cases, the 
trustee is liable for compensation it the trust is damaged, us he transgresses 
others' property in so doing. 
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The trustee is supposcd i» hc on boncait and Iruslimnliv person, sn if he 
says that he has rendered the trusl to its owner or tn someone on his behalf, 
hc is to bc belicml. Morcovtr, if tbc miMcc cliiiim that ihe trust is d.imaiMi 
ivitfioui inisusmp il smhI I k- sv.ears antisitli. hi- n. l«> lu- helicved. ThKis Ik-ciusi' 
a trustee is supposed to be a trustwonhy person, /J:uv nttribute is derived 
from "trust" Allah, Exalted be He, says: 

"Indeed, Allah cotnmands yon to render trusts to whom they 
firt due..." (Qur'an: An-Nisa : 58) 

The original ruling is that a trustee is trustworthy and innoccnt until 
proven to be h/ing. On the other hand, if the tnisite eliiims that the trust is 
daniaged due to an accident like l'ire, Wu ckv.m is imt to be accepted unti] he 
brings evidence tlwl such ;ui ticcitU'M bas happened. 

Finally, iF the owner cif the trust asks the trusiee to renderit to him but the 
trustee dekp s it to in i,e n>o! i; ■■. .LnrjuyJ h', is li.iblr Iwnmpensate for 
it, because h e has committed something prohibited, namely withholding the 
trust from its owner. And, Allah knows best. 

Endnotes 
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IV:RECLAMATION 
OF WASTELANDS 
AND.... 




Reclamation of Wastelands 



j'Hijfhs ' (may Allah Imve mercy on iheiri) dcfitic a wasteland as a land 
which i s not reserved for utilities n r posscssed hy a legally protected owner. 
This defimtion exc!udes cwo kinds oflands; 

1- Privateland lu ' i t I! ] * t \h 1 i « ii p ie 
whether heboughl i!, look il as a gift, or tlie likcv 

2- Public land: a land reservcd o r spcciftcd for t h e beneflt of private 
properti*», sudt as roads, prds, and watcraiurses, or reserved for 

reserved for perfurming the praytrs of Ihc Tivo Fcasrs ( 'Ws>, placcs 
of firewood, and pastures. AM sudi kinds of land cannot bc legally 
possessed by mcans of reclamation. 
If the land which is not possessc-d by any legally protected owner is 
i i I li liietotr ii " ml I 

by Jabir (may Allah be pleased with him) in which thc Prophet (PBUH) said: 
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"Ifanyone brings n bnneii lauti ituo cultivation, then it belongs 

(Related by Imam Ahmad, and At-Tirmidhi who deemed it a sahih 
(authentic) hadith) 

Then: are other hadiths liaving the same meaning; some of them are 
retorded in Sahih Al-Bukhari (Al-Bukharis Authentic Book ofHildith). 

AH Jaqihs agree that the wastelands cari he possessed by those who 
reclaim them, except the wastelands of AJ- Haram (the Sanctuary of Meeca) 
and the area of 'Arafah (Moiam), sn as not to narrow the placcs ^wifitNl liir 
the pilgrims to perform the rin::i!s n! 'l ha <>r occupy a place specified for all 
penple. Howt\ti-,y;ii/i'.'i s 1 1 i f I ■,: i- iri ilclcriii L:i iny the cimilitiuns ivi[uired to mafce 
valid the redamation of a barren or ownerless [and. 

A Wasteland can be Legally Possessed in Some Ways 

First: When a person surrounds a wasteland with an invulnerable wali, it 
becomes his. for the Prophet (PBUH) said: 

Ifanyone surrounds a iand (i.e. a wasteland) with a witff, then it 
belongs to him." 1 

(Related by Imam Ahmad and Abu Dawud or the authority of Jabir, 
and Ibnul-JarOd deemed it a sahih (authentic) hfldith) 
There is another hadith narrated on the authority of Samurah carrying 
the same meaning, staring that wlicn a person sin-rounds a barren or 
mrncrlvss luui! wilh a wali, it becotnes b i», prmidcd that sttch a wali is 
strong and impregnable enough. However, if a person jitst puts stones 
or earth around a wasldaiui.nr mmtdujuIs it with alowfeiiccorasmall 
wail that does not prevent intruders, or digs a treneh around it, the 
land still does not belong to him, yet he is more entitled to reclaim it. 
Moreover, it is imperitiissible for one to sell a wasteland unless one has 
fully redai med it. 

Secotid; 1 1' a person digs a wcll i" a wasldund untfl lic teaches i;atci, 
then it belongs to him as he has reclaimed it. However, if one digs a 
well without getting any water, the wasteland does not belong to him, 
though he is still more entitled to reclaim and own it since he has 
start ed its redamation. 
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Third: U' n person "iupr>lfcs a wjsleland with watei from a well gr river, 
he thus has redaimed It, as provlding water is more useful to the land 
than surrounding it with awali. 
Fourth; If there is water that overflows info a wasteland and causes it 
to be infertile, one who prevents or drains sudi water is considered 
to he reda ini i n g tlie wasteland, and thus it becomes his. This is 
because this kind of reclamation i s more useful to the land than 
surrounding it with a wali - which makes one owns it aecording to 
the aforernentioned hfldtth. 
Some scholars maintain that there is no general rule to determine the cases 
in which a wasteland is deemed redaimed, and that a Muslim must adhere to 

the comriiiui cunvcnli» liris rtgtinl. Whal people conventionallyconsider 

to be reclamation ofa wasidand ciilMksone whodoes it to possess the land. 
This is the opinion maintained by a group ol' Ihc JJanbali scholars and others. 
The Shuri'ah (IslamicLaw) states as a general rule that a wasteland is owned 
by whaever redaims it, without elaboralion. So, a Mn^ioi musl k.Lt In tlu 1 
common convention to find out what is deemed reclamation and what is not. 

The Imam of Muslims (the ruler or the one in authority) is permitted to 
grant the wasteland to whoevej reekums it, for the Prophcl (PRU1 () granled 
the Valley of Al-'Aqiq (i n Medina) to Bilal Ibnul-HSrith' and a land in 
Hadramawt to Wail Ibn Hujr*. The Prophet (PBUH) also granted fiefs to 
'Umar Ibnul-Khal$b, " Uthmin Ibn ' Affiln,' and a group of Companions 
(may Allah be pleased with them all). Still, fhe one who is granted a wasteland 
as a fief does not own it until he redaims it so as to become worthier than 
others to possess it. Thus, if the one granted the wasteland reclaims il. then 
it belongs to him. Yet, if he cannot, the Imam is permitted to re-take the 
wasteland and grant it to someone else able to redaim it, for ' Umar Ibnul- 
Khattab (may Allah be pleased with him) took back the fiefs from those who 
co uld not redaim them 1 il l h mi i I n r ol ,i game animal, 

firewood or the like before others do, one becomes more entitled to possess 
it, provided that h e gets it first. 

If a natural watercourse, such as that of a river or a valley, passes through 
people's lands, it is permissible for those by whose lands the water passes first 
to irrigate their lands withholding water from others until it gathers and its 
height becomes equal to t hat of one's an kles. Then, they sh ould allow it to flow 
to those next to them, and so on and so fbrth. The Prophet (PBUH) said to 
Zubayr on a similar oceasion: 



iag I V RECLAMATIO N OF WtSTEL AN DS AND. . . 

"O Zubayr! hhgate (your land) and then withhold the water until 
it rcaclics the Ktdh beuvcen &<<: pitf murni the trees."'" 
(Related by Al-Bukhari and Muslim) 
' Abdur-Razzaq related (hai M;i' mur reported that Az-Zuhri said: 
"When we considered the Prophet's words. '...then withhold the 
water until it reachcs the wails keiwvm Skeptis ivund the Irees! we 
found out that the height (meant irt the hadith) equals that ofone's 

T'ujs, they measured the amount of water deseribed in the hadith and 
found out that it was as high as the ankles; then they made this amount a 
measurement to determine the target amount of water after which everyone 
should allow water to flow to his neighbors to irrigate from it successively. 
' Amr Ibn Shu'ayb narrated that the Prophet {PBUH) said about the torrents 
of Mahzur (a well-known valley in Medina): 

f r ' i J ( I * t 

ofnnes aukhs, tfii.'u ht the water ikseemifrom the higher laud ucxt 
to wiikk water pofscsfirst Sn Iht tewr flontl)."'' 
(Related by Abu Dawud and other compilers of Hadith) 
If the water is owncd by somc Inndowncrs, it should be divided among 
its «.nvners iU'Cordirtg t o the i r properties, and each owner is permitted to do 
whatever he likes to his water share. 

The Imam of Muslims (the ruler or the one iri authority} has the right 
to protect the pasture reserved for grazing the cattle belonging to the 
Muslims' Public Treasury. such ns the horses ol'j'/nWtfighiing in the Otusc 
of Allah) and the camels of charity, as long as this does not narrow the 
public areas. ihn ' Uinar (may Allah be pleased with him) narrated that 
the Prophet (PBUH) specified a place called An-Naqi' as a protected area 
for (grazing) the horses of Muslims ". So, as long as he does not narrow 
(he Muslims' public places and it is needed. it is permissible for the Imam 
to protect the grasi grown in n wirtlelmid for the gnzlng of the camels of 
charity, the horses of Muslim fightevs, the tatllc ofjir.yah, 'and the siraying 
and wandering cattle. 
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Job Wages {Ja 'alah) 



/Uconimgiudw itluni'M: (IskimiL i. m i. is ih id,» lu |W wa^-jrn-rn 

tosomeoneforsomehelporworkhedoes.Inotherwords,the)frerertothefixed 
amount of money given by someone to another fbr the latter's performance of 
a certain task, such as erecting a wali. 

The permissibility of job wages is demonstrated iri the Qur'an; Allah, 
Eialted be He, states in the Quran that Yusuf fjoseph) said: 

"...attdfor he vrho produces U is frht reivard of] a camel's load, 
andlam responsiblefor U." (Qur'an: Yiisuft 72) 

i'he mtnmin£ Uilk vvhoevt 1 :- rL'pnr^ jboul ihc thief svhu hu.s slulon :h<: 
measure of the king will get a camel's load as a job wage. Thus, tht aforesaid 
Qur'anic verse implies the permissibility of giving wages [ts permissibility is also 
stated in tlie Sunnak (Prophetic Tradition) through the fadhh about the stimg 
person narrated on ihe authority of Abu Sa'id in the Two Sahihs 1 and in other 
boaksa! Hadtth Abu Sa'id Al-Khudri (may Allah bepleased with him) narrated: 
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"Sotne of the Prophet's Companions went on apumey unti! they 
reached some cf the Arab tribes (at night). They asked the latar to 
treat them as their guests but they refused, The chiefof that tribe 
was then bitten by a sn&ke (or stung by a acorpion) and they (his 
peopk) tried their besi to aim him i'»! «i vaiu. They went to the 
groupofthe Companions andasked whether they had* treatment 
or not. One of them replied, 'Yes, by Allah! I can recite a religious 
incatitation for cure (ruayah), but as yon have refused to accept 
u* <t:- yonr ej'.em I h'Hl uni ;Vt !u' ycii^ious iucciutniiou yon 
unless youfixfor us some wagesfor it' They agreed to pay them a 
flock of sheep, so he (that Companion) went wiih them and kept 
blawiug ami wilhig tih'Sim of A!- rAuiml: (iiic Opeu'mg Chnpter 
of the Qur'an) over thestung mim who became all right as ifhe was 
rdeasedfivm a chetin (i.e. showing no sipu of sickness). Theretipon, 

theypaidthemit" > t ' ■ ■ ( ^^ed topay. After 

that, they (the Companions) came to the Prophet (PBUH) and 
narrated the whole story 10 Imii, upou irisi: !: iie IPiiUUj miii, 'Yc-u 
have done the right thing. Divide it (the wage) among yoursehes 
and assign B sharefor me as, well! " 
lf the person performs the work forwhich a cert.un i i , i , i i (!i n 
he deserves it, for the agreement is validated by the performamu of the specified 
task, J f a group of workers performs the task, the wage is to be equally divided 
among them, for they participate in performing the same job for which the 
specified wage is paid. Whoever works when no wage is stipuiated does not 
deserve anything, as it is considered a task performed without the permission 
of the employer, and thus the worker does not deserve any wage or reward. 
However, if the wage is stipuiated after he has started the work, Ihe worker 
deserves only the appropriate amount of the W3ge according to the work done 
after the stipulation of the wage. 

Giving wages to a worker is a permissible agreement, Therefore, both 
parties, the worker and the employer, are entitled to canceL it. If the worker 
canceis the agreement, he deserves no wage or reward, for he thus drops his 
own right. However, if the employer cancels the agreement after the worker 
starts, the worker deserves an appropriate portion of the wage according to 
what he has already performed, for which compensatiofi is due. Giving wages 
(ja'dlah) is different ftora hiring people's. servkes (ijiinih) m ■mm aspetls, 
among them are the following: 
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♦ In job wage», it is not a prerequisite for thc validity ofthe agreement 

to specify accurately the task for thc worker to perform in return for 
the wage. Yet, specifying thc service is * eimdii ion for the validity of 
hiring (i/tirafi). 

• It is not a condition for the validity of wages to specify a certain period 

for the task to be done i n return for ihe wage, unlike hiring whose 
validity stipulates that the period of work must be specified. 
. It is permissible in job wages to stipulate both the task and the period 
diiring which this task is to be performed. For example, one can say, 
"Whoever sews this garment for me in one day deserves such and such 
as wages". In such a case, if the worker sews the garment in one day, he 
deserves the specified wage; otherwise, he deserves nothing, However, 
in hiring, it is impermissible for the employer to stipulate both the 
service and the time diiring which it is to be done (i.e. the worker 
receives his wages once he perform s his work). 

* In case of j ob wages, one is not obliged to perform the task, but in hiring, 

the hired person is obliged to perform the service. 

• [t is not a condition for the validity of giving job wages to specify a 

certain person to perform the said ! ask. ! lowever, in hiring, specifying 

the worker is a condition for its validity. 
. Giving wages is a permissible agreement whicli each ofthe two parties 

can cancel without the permission of the other. Yet, hiring a person's 

service is a binding agreement that neither of the parties can cancel 

unless the other agrees. 
Ffl<j?temaintain thatwhoeverperforms a task for another without stipulating 
a wage or taking the employer's permisiku! deserves nothing as wages. This 
is because he thus performs a lask wirhour stipulating compensation, so he 
deserves nothing in compensation, and he can not enjoin the employer to do 
something the latter is not obliged to do. However, there are two eiceptions 
in this case: 

First: If a worker, such as a broker, a porter or the like, has prepared 
himself to do a certain service for a certain reward or wage, when 
he performs the job, provided he has already taken the employer's 
permission, he deserves the specified wage, as it is a conventional 
praclice. Yet, he who has not already prepared himself to do the said 
service deserves nothing as a reward or wage, even if he has been 
' to do it, unless there has been a per 1 
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Second: If someone rescues another's property from damage or 
destruction, the fbrmer deserves ari appropriate wage for this service, 
even if the owner has not given him permission to do it. This may 
happen iri cases such as rescuing ones property from sinking in the 
sea, saving it from fire, o r protecting it from imminent danger. Such 
a rescuer deserves an appropriate wage, as he is concerned about 
others' properties and keen on saving them from damage. Therefore, 
giving him a wage here urges him, as well as others, to maintain such 
a good deed, «am rescuing others' properties from damage and 
destruction. 

Shaykhul-Isl Jin Ibn Taiymiyah (may Allah have mercy on him) said: 
"Whoever rescues another's property from destruction and returns 
it safe (to the owner) deserves an appropriate wage. even if Ihere is 
no previous stipulation, according to the preponderant of the two 
optmoiT. inthi-r, r r , lintained hy Imam 

Ahmad and other compilers of Hadith." 

Moreover, the great Imam Jbnul-Qayyim (may Allah have mercy on 

"If a person doa mmethin^ infavar af sitmeaiKS property witkout the 
w? tpemti on mu bimsdfn ffo ' erofthcp marlj o if 
i' i iiLi l t ndtop from damti 

or foss, U ii permissibiefm him, the rescuer, to ask for u compensatory 
wage for his Service this is the opinion maintained al$o by Imam 
Ahmad on many oceasions" 

Endnotes 



1 The TV» sm« Iht Two Authentit Books rfAl-Bukhlrt and Muslim. 

2 Al-Bukhari (2276) [4«7l| and Muslim (5699) [7/410]. 



Finding Lost Objects (Luqatah) 



!.uqnhih rdVis lo jiiv losi pn.jvm-. i-xi-l i n Lii 1 1> . iiiiin.il.-, Inund hv suniL-oiic 
Islam, the True Rdigion, enjoins ihc protei I mn. s.il.-l-i rpuii;, and taking care 
ofone'sfelbw Muslim- pm;n-iik'i,. mu m r.r.t- of lost-and-found properties. . 
A |mi properti' K siinrly ttric ol'lhe following three kinds: 
1-Aninsignificantobject: Alostpr t i[nii : . i.an kcun ariicle that people 
do not usually care about, sudi as, i v/h i p. a Inar'iifbread, a fruit, astickandthe 
;iko. SI'!«.mw>iKr fijiiis Midi a lt':.l «ImivI. a is jvnni«iii»lc fnr him lo tala it and 
make use of it at «net tvilhuut suivciliwnj; b.iving fuund it. To illustrate, Jabir 
(may Allah be pleased with him) narrated: 

"The Messenger oJ'Miuh (PHI 'l < 'l g,r.-c m na-mission tonceming 
siicks, ropes, whips, or suchlike things, wkich a mau of us may 
(acdtientally) find, that one may benefitfrom them."' 
(Related by Abu DawiLd) 
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2- Animals safe from small predators: The second kind of lost 
properties is animals that can defenri themselves against small wild beasts by 
means of their big size such as camels, horses, cows, or mules, or by means of 
flying sudi as birds, or by means of running fast such asantelopes, or by using 
\bAy ainmc te^th sudi i*s thccuihs. lt U piohibitcd To pick up sudi kinds of 
lost animals and take them on the prerext that they are lost properties; such 
animals cannot ht* posscssed wiien fiwrid, cvcn !f t l u; fitider adverliscs baving 
found them. When the man who found a lost camel asked the Prophet (PBUH) 
what to do, he (PBUH) replied: 

"lt is none of your concern. It litis ils feel nnd itt water Container 
(reservoir); i' ani :lp o» lirinkini; ivfl/er rim./ w/ffi^ frMivs p/) Irea 
unti! ils cwnerfmds it." 2 
(Retated by Al-Bukhart and Muslim) 
Morwvtr. 'v'rw Ibrw) KlniU.;il> (may Allah be pleasedwithhirn) said: 
"Mwcm mAcs ?! fewr /wirrhrl frfaw iwfir.thS h amkloed 'u ftow 

According to the aforementioned hadtth, the Prophet (PBUH) enjoins 
Muslims ti' leave sudi a lost animal alone lo reach water, and eat (the leaves) 
oftsws unti! its owncr find*. il. Tlie sumt: rulingappiies to ltig pbjtv.b and cools 
such as large pots, wooden articles, iron articles, and all such large things that 
can hardly be lost or moved frora their places, Picking up such large objects 
and taking them as losl properties is prohibited; il iseven more entitled to be 
prohibited than the aforesaid fcind of lost animals. 

3- Money, belongings, and animals menaced by small predators: 
The third kind of lost articles is properties such as money, belongings, anti 
animals thatcannot defend llmnsHvcs uguinsl smnil wtU beasls, such assheep, 
weaned camels, and calves. It is permissible for the person who is confident of 

hls mvn irustvmrtb n i. 11 n 1 [ id n, rjom ortick», whicb 

fail under three categories: 

A) Lawfully edible animals (such as weaned camels, ewes, and 
hens}: If a person finds such a lost animal, he ispermitted to use it in 
one of the following three ways that benefits its original owner most: 

1- He can eat it and thus owes its prlce to its owner. 

2- He can sell it and keep its price to give it to its Dwrrer when he 
appears and the finder is certain that he is the real owner. 
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like at his own expense, and then get back what he has spent fram 
its owner when he appears to redaim it. When the Prophet (PBUH) 
was asked about the ruling on fmding a lost and ownerless ewc, he 
(PBUH) replied: 

"Toke it, for it h either for you, for your brother (i.e. for another fellow 
who may ftnd it), orjor the wol/!' 
(Related by Al-BukhSri and Muslim) 

This hadith means that the lost, owneiless ewe was weak and liable 
to perish. So, it would be better to be taken by the mau who found it, 
for if he would not take it someone else would do; otherwise the wolf 
would eat it. Commenting on this hadith, Ibnul-Qayyirn said: 
"This hadith implies the penwssibility of picking up and takinga lost 
sheep, and that if the owner ofa lost ewe dots not come to daim it, it 
will belong to the one who has found it. Thus, he can eat it atid owe 
its price to its owner, or seil it and keep its price to give to its owner 
when he appears, or keep it and 1 1 > n npense. Sc/ioiars 

unanimously agree that its owner kas the right to take it back ifhe 
comes before i i s s tattn by the wtc who has found it." 

B) Perishables: When the found object is liable to become rotten, such 
as watermeion and fruit, one who fitids it should do what best benefits 
the owner; ihe finder can eat it and pay its price to the owner, orseli it 
and keep its price to give to the owner when he meets hirn. 

C) Ali klnds of properties exduding A and B (such as money and 
utensils): If one finds such a lost artiele, one must keep it with him as a 
trust and advertise having found it. However, no one is permitted to pick up 
anylost artide and keep it unless he is confident of h;s own trustworthiness, 
and able to defme its deseription when necessary. To illustrate, Zayd Ibn 
Khilid Al-Juhani (may Allah be pleased with him) narrated; 

"A man asked the Prophet (PBUH) about the ruling on finding lost 
gold or silver (i.e. money) and he (PBUH) replied, 'Remember the 
deseription ofits container (i.e. the purse or the iike) and the string it is 
tiedwith, andmake pubtic muwuiiccinerd about it for one year. Then, 
iftto one identifics it, you can utilize it but you have to keep it as a 
trust, and ifits owner shows up (to reelsim it) atany time afierwards. 
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give it to him.' Then, the m asi , n ibouttl r„iingcnfindinga 
losf sfeep, he (PBUH) replkd, 'Toke /f, {arit is either for yon, fm your 
brathe, (U. for ntmthn klhm who ma\ find U) >rfor the wolf Afh'r 
that, he (PBUH) was fiskal about the ruling anfinding a lost cantel 
and he replkd, 'It is tione of your concern. It has itsfeet and its water 
container (reservoir); it can go on drinking water and ecOing (kaves 
of) trees until its owner finds it! " 
(Related by Al-Bukhari and Muslim) 

Bysaying, "... make publk ann m ncement (about it) for one year..." 
the Prophet (PBUH) wants the person who picks up such a lost 
property (gold or silver; money) to announce the deseription of the 
lost article wherever peiiplc asst-mbtc such as marketplaces. in front 
□f mosques, and i n meetings and gatherings, for one year, During the 
first week. such a person is required to make publie announcement 
about the lost arti. le i i d it is more likely that its owner will 
be searching for it to claim it diiring the first week. After this week is 
over, the finder is to follow the common convention in his making 
a publie announcement about it. The aforesaid hacStth indicates the 
obligation of making a publie announcement about finding a lost 
article. The Propl n i rd tedest ptionofits container 

(i.e. the purse or the like) and the itriiig U h tied mth," indkate that it 
is obligatory upon the finder to know the deseription of the found 
object. Thus, when its owner comes and deseribes it correctly, it must 
begiven back to him. However, if a person gives a false deseription of 
a lost article, it is impermissible to give it to him. When the Prophet 
(PBUH) said, "... Then, if no one hknlifks U, yon can utilize it" this 
implies that after one year, the lost article belongs to the finder, after 
making the necessary pubhc announcement about having found it. 
However, the finder should not make use of it unless he knows its 
deseription: Its container (or purse), tying material, amount, kind, 
and such distinch\ t 5 iptions. Ifit n unes after one year 
and deseribes it correctly, it must be given back to him as the Prophet 
(PBUHJsaid, " flu fitsownei * o vs up (toreclaim it) at any time 
after wcirds, give it to him." In the light of the above, the rulings on 
finding lost objects can be summarized as follows: 
First: If a person finds a lost object, he is not permitted to pick it 
up and keep it unless h e is confident of his own trustworthiness, and 
able to announce having found it publicly so as to find its owner. 
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Accordingly, if one does not trust oneself to take the proper measures 
foi the found object, it is impermrssible fbr one to pick up and keep it; 
Lf one does, one is Iegally considered a usurper for subjecting others' 
properties to loss. 

Second: Before taking a lost article, its finder must know its Container, 
tying material, amount, kind, and such descriptions as enjoined by 
the Prophet (PBUH) i n the aforeraentioned hadHh, and the Prophet's 
aimmands iiitlicute- iibligatiiiri rlii word ainlaiiiei indudes m> 
envelope, purse, bag, piece of cloth, or the like, in whidi the found 
object is wrapped and tied. 

Third; It is obligatory upon the person who picks up a lost artide 
to make public announcement about it fbr one year. During the 
first week, such a person is recjuired to make public announcements 
about it everyday, and then he is to fbllow the common convention 
in his making public announcement about it. He can say in his 
public announcements sometlilng Hke, "Has anyone lost anything?" 
or anything of the kind. Such an announcement should be made i n 
places where people assernble, such as marketplaces and in front 
of mosques after performing congiegational prayers. However, it is 
prohibited to make such an announcement (of finding a lost object) 
inside the mosque, for mosques are not built fbr that. The Prophet 
(PBUH) said- 

7/ anyone hears a man in the mosque asking about something he has 
lost, he should say to hiu;. 'May Aliah not restore it to yon,' for the 
mosaues are not built for that." 1 

Fourth: If the daimant of a lost article describes it correctly, it 
is obligatory upon the finder to give it to him without asking for 
any more proof or an oath as enjoined by the Prophet (PBUH). 
Moreover,a.daimani'-, correcl desci iption ofalosl artidesubstitutes 
any further proof or oath. Rather, his correct description is more 
rdiablc and crediblc- tban u proof or iiti mi\-. Also, the finder of a 
lost article must give backto its owner any direct orindirectprofits 
he obtained through the article. However, if the claimant cannot 
give the right deseription of the artide, it must not be given to him 
as it is considered a trust in the custody of the finder, Therefore, it 
is impermissible for the finder to give the article to someone who 
can not prove that he is its owner. 
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Fifth: if the owner of the lost artiele does not come to dai m it during 
theone year of the public announcement made by the finder, it becomes 
the latter's. However, befbre using the artide in any way, the finder 
must know its description well, so that whenerer its owner shows up 
and idt-ntifies il t!ic findor cari ptv ii l«ut to liiot or compensate h i m 
foril il'it is not thetc. This is breauseihc mvnmhip ofa finder ufakttt 
ari ide is » remporaty rmc «hich bciimios vnid once the real owner 
appears and daims it. 

Sixth; Seholars «Jiffcr ivprdiii;' lltc niling on pidtingup a lost object 
within Al-Haram (the Sanctuary of Mecca). They differ regarding 
whether the lost object found there belongs to the finder afler making 
public announcements about i t for one year, or whether it does not 
belong to him at all. Sorne seholars are of the opinion that the lost 
object found within Al-Haram takes the same ruling on other lost 
objects found elsewhere due to the general i zation of the hadlths in 
this regard. However, other seholars maintain that it is impermissible 
to possess a lost artiele found there. and that it is obligatory to make 
public announcement about it forever, as the Prophet (PBUH) said 
about Al-Haram: 

"...il is not allow-d ,v> pkk up itpfniien things (U. the lost objects found 
there) cxcept by 11 person who will lookfar its owner (bv antmmcmg 
havingfound it publidy)."' 

This is also the opinion maintained by Shaykhul-Islim Ibn Taiymiyah 
(may Allah have mercy on him) who said: 

'Tlielost artieh within /U-ifcmrtm om ncycrlvomied by the one teliti pkks 

This opinion is implied in the albremenlkmed hadith that prohibits 
pieking up a lost artiele found within Al-Haram. 
Seventh : if someone leaves an an imal i n a desert due to its inability to 
walk or his inability to keep it. it will belong to the one who finds and 
takes it. The Prophet (PBUH) said: 

'ifniiytiitt fiiup. ini tiniiiite reliosc tneneit. ctmld nal iifforii il anti t.o tlicy 
have rdatsat it, and then lw fflrr liiuM takes i!, n will belong (o him."'' 
This is because the owner of such an animal released it out of lack of 
interest in it, so it has the same rulings on things whose owners get rid 
of due to lack of interest. 



When someone loses his pair of shoes, or any of his belongings, and 
finds a different one instead m the same place, it is considered a lost 
article that does not belong to him. Being found in the same place or 
similar to his lost item does not make it his. Rather, he is obliged to 
advertisehaving found it Cor one year, and then he is permittedto take 
only what is worth his lost oue and then give the rest in charity on 
behalfofitsowner. 

Eighth: if a child or a foolish person takes a lost article, his guardian 
must take it and make a public announcement about having it. This 
is because a child or a foolish person is not legally qualified to keep 
trusts. If the guardian leaves the lost ariide to the child or the foolish 
person, and it is damaged, he becomes financially liabte for it, as 
he is the one to be blamed for its damage. If the guardian makes a 
public announcement about the lost article {for one year) and no one 
identifies it, then it belongs to the child or the foolish person in his 
custody (as is the case of any grown up or sane person). 

Ninth :ifapersonpicksupalostartidefromaplaceandthenhepIaces 
it again in the same place, he becomes legally liable for it, as it becomes a 
trust in his custody that must be kept like other trusls, whereas leaving 
it may cause it to be lost. In fact, the Islamic legal rulings conceming lost 
and found properties show how Islam takes great interest in Muslims' 
properties and how it is keen on protecting and safeguarding them. 
This, in general, indicates that Islam urges Muslims to cooperate in 
righteousness and good. We pray to Allah, Glorified and Exalted be He, 
to make us firm i n Islam and let tis die as Muslims. 



Endnotes 
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Foundlings 



The rulings on lost babi es and those on lost objects are highly related. 
This indicates she comprehensiveness of Islamic rulings in meeting all the 
worldly requirements as Islam always pioneers every vital and useful field. The 
services rendered through the Islamic teachings surpass the contemporary 
services ol nurseries, orphanages, and such places that provide for orphans 
and disabled children who do not have supporters. Among the unprecedented 
noble teachings of Islam is its care and interest in foundlings. 

A foundlLng is a baby deserted or abandoned by his parems or who is lost 
from them, and whose parentage is unknown in both cases. If a Muslim finds a 
foundling, he/she has to take him, support and provide lodging for hitri, as it is 
a collective duty upon the Muslim communiry; if done by some Musti ms there 
wtll be no sin upon the rest. Yet. it will be a sin upon the Muslim community 
if all of them leave foundlings homeless and helpless while they are able to 
support them. Aliah, Exalted be He, says: 
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"...and cooperate in righteousness and piety..." 

(Qur-&n: Al-Ma'idah: 2) 

The genenlity of the versi; indicates (he obligution upon Muslims to take 
lost babiesandlookafterthtm as U '•■ considered cooperariort in righteousness 
and piety. Topii±up a foundling is ameansofsavinghislife, m H is as obligatory 
as feeding someone starving or rescuing someone drowning. 

A lost child is considered a free human being in all cases, as freedom is 
the main ruling and slavery is the o\ception. So, when there is no proof of 
slavery, the child is considered a free one. On the other hand, whatever money 
found with the foundling or near him is regarded as his, as it is found in his 
possession. The finder of the foundling is to use such money in spending on 
him according to what is acceptable, as he becomes his guardian. However, 
if the foundling has nothing with him to be t.sed for spending on him, the 
guardian is permitted to get financial aid from the Muslims' Public Treasury 
forfhat purpose. ' Umar Ibmil-KhaitSb tmay Aliah N: pl«ised with him), when 
hc was a ruler, said to Ihe finder ofa foundling: 

"Co. He (the foutd My) ifjiva yon luive. bvivtm his guardian, 
and v/e are liabtefor his expenditures? 

By saying so, Umar meant that the finder would take money from the 
Public Treasury of Muslims to spend on the foundling he pieked up. According 
to ari other narration, Umar said to the man, "...and we are liable Jor his 
brrmtflviimg:-' ie. the Muslims' Public Treasury would be responsible for 
the breastfeeding of the foundling baby. Thus, it is not obligatory upon the 
finder of a lost baby to afford his/her breastfeeding or any other expenditure, 
but it is an obligation upon the Muslims Public Treasury instead. Yet. if the 
Public Treasury of Muslims is unable to afford his/her expenditure, it becomes 
obligatory upon those Muslims wtio know about this baby to afford his/her 
expenditure, for Allah says: 

"...and cooperate in righteousness and piety..." 

(Qur'an: Al-Ma'idah: 2) 

In addition, leaving a foundling may lead to his death, but taking him and 
spending on him is a kind of hnspitalily iike ihai siiown to guests. As regards 
a foundling's religion, if he is found in an Islamic state or in a non- Islamic 
state whei-f a !ni of Muslims live, he is considered a Muslim, for the Prophet 
(PBUH) said; 

"Every newborn is boni wali ! : !ir<>i: f f/k' Trm Religion of Islam)."' 
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Yet, if the lost cliild is found iri a non-Islamic country where none or few 
Muslims live, he is considered a disbeliever like the people of his ccuntry. 
ln this case, his finder becomes his guardian if he is a trustworthy person. 
When "Umar (may Allah be pleased with him) knew that Abfl Jamilah was a 
righteous raan , h e app roved o f li i m a s a guardian of the foundling and said to 
him. Tuh have becomc liis gmirdian? ' Since Abu (unilah «as the firstoneto 
take this lost child, he became more entitled to be his guardian. Conceming 
any money found with the lost baby, the finder must spend it on this baby 
according to what is acceptable, as he has become his guardian. A guardian of 
a Muslim foundling cannot be defiantly disobedient to Allah or a disbeliever, 
for it is prohibited to make a defiantly disobedient or a disbeliever guardian 
of any Muslim lest he should persecute him or make him stray from Islam. 
Likewise, a Bedouin, who moves from place to place, cannot be approved 
of as a guardian of a lost baby, as he may erfiaust him/her. In this case, the 
baby is to be taken from the Bedouin and be given to one of the residents. 
This is because staying in an urban area is better for the foundling for both 
his religious and worldly matters. Besides, it gives him/her a better chance of 
finding his/her lost family, 

When the foundling grows up, and the n di es o r i s killed, his inheritance 
or his blood money (diynh) will Wong to the Public Trewury of Muslims, as 
longashe has no children to inherit from him. Yet, ifhe hasawife, shegetsone 
fourth of the inheritance. If an heirless foundling is premeditatedlykilled, the 
Imam of Muslims (the ruler or the one in authority) is legally considered his 
guardian. This is because an hd rl e ss fon n d 1 1 n i: i s i 1 1 1 1 e r i t c i by a U Muslims, whose 
representative is the Imam. Accordingly, when a foundling i s premeditatedly 
killed, the Imam has the right to dioose either retaliation or blood money that 
will be kept in the Public Treasury, as the Imam of Muslims i s deemed a legal 
guardianofanyMuslimwhohasnoguardian.Ontheotherhand.ifafoundling 
is intentionally assaulted and injured, he must be left until he reaches the age 
of puberty to decide whether to retaliate or pardon the criminal (who assaulted 
him). If a man or a woman claims llie lost child to be his or hers. the child 

because it is for the foundling s own good to know his parentage and rejoin his 
family, and there will be no harm to others i n that. However, i f differentpersons 
claim the lost child to be theirs, he is to be given to whoever produces the proof 
of his Iruc ciaim. If no one has a prool', or II they pioduce conlradiclury proofs, 
the decision must be takeri by the genealogisrs. To iihisirale, in a similar case, 
' Umar Ibnul-Khallab " resorted to people who j udge and distinguish parentage 



Uuough rcsemblance of childien and rhim.ni ts. asd thatwus in ihepccsenceof 
some of the Prophet's Companions (may Allah be pleased with them). Those 
people wre like genealogists nowadays, and the testimony of one of them is 
su ffieient i n such cases, as loog as he is a male, just person, and orpetienced in 
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Endowment (Waqf) 



inShtvi'aSi (Isliimit Law), endowment (waqj) refcrslo Ihe relenlionofiiny 
property that can bc benefited f rom, by suspend i ng d i s p usai of i t a n d dctl i csl j n j; 
its revenues to public use as an act of cliarity. Houses, shops, gnrdens, anti 
tbc llkc, can bc csamples of property endmvmenl, whose benef'its (such as 
l'roilS: wnis, and kulginy) can bc given in chanty. Endowment is desirablc in 
Isian, and it is consitlered a pinus sel thal brings nian near to Allah, as proved 
tlirwwg!» Ihe «uthertfc Smus/ih (l'rophetic Tradition). To illustrate, it is tuwd 
in Ihe Two Safjifis that Umar (may Allah be pleased with him} said to the 
Prophet (PBUH): 

"0 Messenger nf Allah! 1 have a knu in Khaybar whick 1 prize 
highly, so what do yon order me to do with UT The Prophet said, 
"Ifyou fffcf, yon can gin the {and as endowment and give ifsfruitt 
in chanty" Thereupun, ' Umur gavc- it m chanty (as an endowment 
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on the conditiott) that the laiid <r,u.l mus wiit nr.ithsr be soid nor 
given a» a ftmeiU, nor iKijUCtUlial. Ih cmtvnvit itfor ttiepoor.for 
his kisls and km, for emaneiptilion u/ shf.vs, for the Causc u/ Allah, 
for travekrs and forguests \ 
Imam Muslim also related in his Sahih ( Authentic Eook of Hadith) that the 
Prophet (PBUH) said: 

" When a human being dies, his deeds come to an end except for 
t/iree deeds (wliasc rewnrds t m everiiutiiig): tmgoSng charity, 
^ « 'l s), ora pious son who prays 

for him f 

Tabir (may Allah be pleased with him) said: 
"Ali the ruh oflhe Pivphel's Cnmpamom gpve eiidovnients" 

Al-Qurtubi (may Allah have mercy on him) said: 
"77«« fa mo disagreemait anmng thef ufths mi the permissibility 
w/ endtwmg tmrnigtss "nil nwsqnes, VW, they tlijftr etmit other 
properties." 

The donor of an endowment must be legally qualified to roanage his own 
properti'. This mtans that ii'lie must be a free, «duit, and sane person. Thus, 
a iliilif, a luolish or weak-mmded pcrsim, <n a slavc is mil lepdly t|io;ilifiet! iu 
gram an endowment. 

An Endowment is Established through 
Either of the Following Two Ways 

1 .Verbal indication of endowment, such as saying, "I endow this 
place," o r saying, "I endow this place to be used as a mosque," 

2. Actions that indicateendowment according to common convention, 
such as turning one's house inro a mosque and giving perraission for 
people to perform prayer therein, or turning one's land into a cemetery 
and permitting people to bury dead persons therein. 
A Verbal Statement of an Endowment Is of Two Kinds 

1 , Dlrect statement: s uch as saying, "I endowed such and such property," 
or saying, "I grant such and sudi property as an endowment in the 



Chapttr 5: Endowmeni VXhqf) 



Cause of Allah", and the like. These are direct statements that have 
only the meaning of granting endowments, When a donor just utters 
sudi wiirds, his cnJoivmi'nl becomes wtlitl (H' il meei, tbe necessaiy 
cimdirkiiisj.iiiu! I n' Uni/j, n m mvJ lu SLiy.uiy ollu:i Iminiikis lu confirm 

2. Metonymy: here it means saying metonymic words that can have 
meanings other than endowment, such as saying, "I give such and 
such property in charity," "I grant such and such property tobe used 
fbrever," or the like. When a donor uses such metonymic words, he 
must have the intention of granting an endowment, or use some direct 
statements side by side with such metonymic words to clarify them. 

Conditions for the Validity of Establisliing an Endowment 

1- The donor musl lic kpsllv ipulitied to man;i;>r his own property, as 
mentioned above, 

2- The endowed object must be an identified artide which is constantly 
utinzable and non-consumable, uni i ke food and the like. 

3- The endowed object must be specified. It is invalid to grant 
unspCLified eniitrumenls; ii is inv.ibil, Uircjiampk', tn say, "[ eiidmv 
one of ray slaves," or saying, "I endow one of my houses," wjthout 
specifying it. 

■I 'l'lu: finliHvnicnt mus! b i' I lu ujinclliiii!', l)i:iuliii;il : Iur il is n j-icans 
of getting nearer to Aliah, such as mosques, barrages, measuring 
bowls, houses, books ni um'Iu kinmiedge, etc. Another example of 
endowments for righteous use is endowing something to support 
kuli iukI kin. Aciordin^iy, .m eiiilowini'iu is invalid to be luade for 
temples of the disbelievers, for books of disbelief and atheistn, or 
kirligkiiig orinii'nsiniishriii.'s iu- piiividingioodaml ivulcr kirliie 
custodians of certain graves. This is because such endowments are 
regarded as means of assisting ortitrs iu ilisolu'dience, polytheism, 
and disbelief. 

5- If the endowment is made for a certain jvisnn, linu person must be otie 
whose ownership is legally considered valid, because an endowment 
is a kind of ownership that is not valid for those who cannot possess 
properties, such as a dead or ari ani mal. 
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6- An endowment must b e fulfilled once it is made; it is invalid to be 
temporary or suspended except in case it is a condition for it to be 
given on the donur's dcath. For example, it is valid fora donor of an 
endowment to 5ay, "When I die, my honse will be an endowment 
for the poor" To illustrate, Abu Dawud related that 'Umar Ibnul- 
Khattab (may Allah be pleased with hira) determined in his 
will that after his tiealll, land "I bis enlled Thamgh would be an 
endowment for charity 5 . Since this tradition was wril known and 
no scholar disapproved of it, il is consid ered consensus. Thus, if an 
endowment is made conditional on the donor's death, it must be 
given front only orie third of his property, as endowments take the 
same ruling on bequests. 
II ^ obli^iiorv lu fulfiil the amdiikin oj'rhe donor ot' the endowment as 
long as it does not violate Shari'ah, for the Prophet (PBUH) said: 

-Musimu, imisi *«•/> to Dk camlilioiif lliry makc, nucpifar .t rmi- 
ditionthatmakessomethirsgprohibitedlawfulorsomethinglawjui 
prohibited."' 

Besides, 'Umar Ibnul-Khattab (may Allah be pleased with him) made 
a condition when he granted an endowment, and if it were not obligatory 
to be fulfilled, it would be of no use to make it. Therefore, the donor of an 
endomnent ain makc condUiuiis i i i 11 l', tbe anuiunt of the cjuimvment, 
the pfiority iinier nf i hc bciK 1 lu i ark-s. ihe pre.^cncc i >r the laci; of terlain t|tiality 
(or qnalilicsj ufthe benetkuiiiev Ihe ;;n;ndi,iiwhip of the endowment, and 
niv Thal Mo sav, ihe condilion nuide uy I lu- i!omir mini be fulfilled unless it 
violatestheCiur'anortlic Smmah (l>n>phdicl'rmlilM»i). I lowcvcr. if i lu- donor 
stipulates nolhing, lhosc to whont the endowment is donated will b;- equal; 
ihere will be no difference between the rich and the poor or between the males 
and the females among them. 

If no guardian is stipulated by ihe donor to take care of the endowment, 
or if the appoinled tiuarjmii dies. ihe eiidowinenl must be superviseJ by 
those to whom the endowment is donated if they are specified persons. If 
the endowment yr.mted .o, m .ismk i.iii.m like a mosoue. or mr unspecifini 
people or unlimited number of people such as the needy or the poor in general, 
the authorities are responsi ble to take care of the endowment or, at least, to 
appoint someone to do so. 



V I"-''' .'■ "I '.M'. „ 



Gcrscraily, the jyiartfia]? of w fntknvmcnt. must fear Allah and takegood 
«re of the endowment, for it is coroidered a trust m his liabilily. 

If the donor makes nn cudowmenl for his chiidrcn, mil! and female 
children will be equal, as he has made them equal partners in his endowment. 
Since there is no spetific division stipulated by the donor, all his children 
will have equal share in it, just like the case when one grants something to 
his children; it is equally divided among them. After the death of the donor's 
children, the endowment is to be given to the children of his sons, not those 
of his daughters. This is because daughters' children belong to other men 
(their fathers) whose names are given to them , and thus riose children are not 
included in the Quranic verse that states: 

"Allah instructsyou amcerningyour children [i.e. theirportums 
ofinheritancel..." (Qur!n: An-Nisa': 11) 

However, some scholars maintain ilusi "yottr children" in the aforesaid 
verse also inclirde daughters' children, as one's daughters are one's children, 
and their children are the children of one's children, And, Allah knows best. 

If the donor says, "I make this endowment for my sons, or Cor the sons of 
su and so, the n the eadowmcm will bdnnj; only ti> the sons. not tne dauglilers, 
for the word "sons" refers to the mal e children not to the female ones, Allah, 
Esalted be He, shows such distinction when He says: 
"Or kas He daughters while you have sonst" 

(Qur ani At-Tur: 39) 

However, if the donor spcdftcs rial lu: niakcs the endowment for a terlain 
Iribe, such as B anu Hashim (i.e. sons of the tribe of Hashim} or Banu Tamim 
(i. c. sons di' the Iribe of Tamim), the endcnvuieui will belong to both the sons 
and the daughters of the specified tribe. This is because the title "Banu" of an 
Arab tribe refers to both the sons and daughters of the tribe, though "Bani" 

If the donor makes an endowment for a limited group of people whose 
members can be specified, each of them must have a n equal share, but if 
it is for a grmip ivhoss- meinbcrs canooi bc spceil'k'd or iimited, it js not 
obligstory to dividc U amoni} [hem. a.s i! wi!i be impossible riicn. Raihor, ii is 
pcnoissibie i» make the endowment resrricred t» somi- of ihem, according 
1« a priority order. 
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An endowment is one of the binding commitments that become obligatory 
to fulfill once they are made. Hence, it is impermissible to cancel it, for the 
Prophet (PBUH)said: 

givcn as a prcsi-tU, irof lit'^ufiilhai." 
At-Tirmidhi said, "Scholais idv an ihk iMiiitit Ipr IIk ruling on endow- 
ment)." I n short, il is impermissible to cancel an endowment, as it is legally 
considered an cternal cmilmil. Mon;over, an eiidowiiictit can neither be 
sold nor transferred from its place unless its benefits completely vanish. For 
example, when the endowed house collapses and the profit it makes cannot 
afford ils repair, or when the endowed agricultural land becomes infertile 
and its vidd cnrmttt ail'ord its redamalion, it is pi:niussib]e in sudi cascs lu 
sell the endowed object and use its prkc lu »ci its likc, for this besi serves the 
objective of its granter. However, if the value of the sold endowed property 
L-iuintit afford ar. equa! subuilulc. theprice is tobe spent to get asimilarone 
even if of less value. Thus, the new property will be regarded as an endow- 
ment once it is bought. 

If the endowed property is a mosque that is no longer in use as it is 
damaged or the like, it is to be sold and its price must be spent on getting 
annilii-rir.osque. lt'tliepn.il' ; . t tifa n cnciwinoH is dcditaied toa raosque,and 
the profit is more than enough, i t is permissible to spend the surplus money 
on another mosque, for this serves and complies with the main purpose of 
the endowment. Similarly, it is permissible to give charity to the needy from 
the surplus profit of an endowment originally allocated to a mosque. 

If the donor desi;;na1cs a pamcular person as the endowment beneficiary, 
and specifies a certain amount of money of the endowment profit to be 
granted to that person every year, the surplus money is to be specified. Sheikh 
Taqlyyud-Din {may Allah have mercy ori him) said i n this regard: 

"tfihepnxe<xi* «f the endtnrmtnt arealways more than enough, 
the surplus must be charilably spenljor keeping it decreases its 
value." 

If the donor makes an endowment for the benefit or a mosque, and then 
this musque is ruined and the eiuiownienl yidd can nol afford its repair, it 
must be spent on another mosque. 



I Al-Bukhari (2737) [5/435] and Muslim (4200) [6/88]. 

: Muslim <1 I W! d K7|: A'-u DSwud I^NUtJI |3 3)1 I: Ai-Tirmidhi (1380) [J/660] 

An-Nasa'i (3653) [3/561] 
JAM DawUd (2879) 1 3/21) I ]. 

4Abll D4wud0594) |*16| and Al-TiimidMt 1352) [Vf..i4]. 
5 Al.BukhSri (3764) [5/479]. 



Gift and Donation 
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person legaUy qualified to manage his own property. The Prophet (PEUH) 

L1S.L-C t. i i;IVe LMiJ ::.CL:jf \ i i - . ' I ll U ■.. ;J,i> .11;'. i» ... .. i'| iT-.Ili; .1 -i i r.VMmrfhk J 

«ct uf the SnnnnJp (Prophet ie Tradition) diro ;,. iis conanurm tirCiei. The 
Prophet (PBUH) said: 

'r :;-.v f r.. , .!.;::!;;,■; iV |n./.' (.'.v ,',;u via :! , -t.' 1 

\'is k: 'i (may Allah be pleased with her) said: 
"The Messenger oj Allah (PBUH) used to accept gifts and give 
somi thing iri return."" 
The Prophet (PBUH) said: 

'('.'..'■v i ■' „ . ;i iiis, ■:: ;. •: ,; ifi. " 

The gift belongs to the recipient once he gets it with the permission of the 
giver, after which tlie latter is prohibited to take it back. However, if the gift 
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is not yet given to the recipteut, i i ^ ^L t ni jsslhle for the giver to take it back 
due to the following hetdith narrated by ' A'ishah (may Allah be pleased with 
her). She narrated that Abu Bakr As-Siddiq, herfather, granted her an amount 
of twenty wasqs' of the dates of sorae palm trees in Al-'Aliyah (a place near 
Medina) a year. Then when Abu Bakr fdl ill, he said to her: 

"O my dattghter, 1 granted yau some palm trees inAl- 'Aliyah whkh 
wouldproduce twenty wasqs ofifatcs a ycur [f yon renewed and 
possessed them, they would belang toyou. Yet, they are considered 
(ion- d properly of ii// mi licin. So, tffrMf them according to the 
Bauk o/ Allah, Exa!h',1bclk>:' 
If one is granted a gift that is already a trust with him or borrowed money 
in liis ] iiiti:lLt w it hocoinijs nis v.ii'uuit iuiving tn ljuv it bttck .uul reuke U thnii 
the giver. Also, it is permissible for tlie creditor to give up the debt as a gift to 
the debtor, and thus there will be no liabiliry on the part of the debtor to pay 
back such a debt, I n additioti, it is permissible to give as a gift whatever can be 
legally sold. 

Ii ii invalid to inake the gift dependent on a future condition, as when the 
giver s; ; ys to Lhe ledpictil ' Ifsudi jii-I sudi litipptns, t Kis s;ift will be routs." 
An exception of this ruling is when the giver stipulates that the gift is to be 
giver. W the rccipiciH afler llv jjivcr di», as wlnn lic ssiy! lu the recipieiil, 
"When I die, such and such is vonis;' In ihis aise, the gift will be regarded as a 
bequest and will entail the Jatter's rulings. 

On the other hand, it is invalid to give c temporary gift, as when the giver 
says, "I will give you such and such as a gift only for a month (or a year)." This 
is because a gift is a kind of pioperty poisessimi, uu-l liku ,1 sold artiele, so it 
can not be temporanly granted. 

! i I II I 1 i i i it I ! I i U II H i 'l ni 

without giving similar gifts to the others, as it is obligatory for hirn to be just 
and to treat all of them as equals, giving them equal gifts. An-Nu'mdn Ibn 
Bashtr narrated that once his fathei gave him a gift and accornpanied him to 
the Prophet (PBUH} in order to make him a witness to this gift. The Prophet 
(PBUH) asked him: 

"Have you given c>iitii\tla;t mes lo vwryvm o f yvitr MMrett?" When 
the mari answerai in lhe m-ffilirc lhe l'rophet (PBUH) said to him, 
'Take it back,' and added, 'Fear Allah, and be just to your children! "'' 
(Related by Al-Bukhari and Muslim) 
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This/ltirJil/iMakslhal il :snbli!>,a1ury l";>: pareuls lu ln:;!l then t hildreil jusliy 
and equally and to give them equal gifts. lt also indicates that it is prohibited 
fcw a Muslim Co he a wituess to *u>;h .1 gift or lielp lt» liurj il mil. »«. tong ;is hc 
knows ils injustice. 

When the recipient takes the gift, the giver Ls prohibited to take it back, 
due to the following hadith narrated by Ibn ' Abbas: the Prophet (PBUH) 

"He wiio Irtio ihirk ,1 gjfi (wltkli iw i'j . ' ■ . .■ i' ; . 1 c .■ .' t v ■ . ■ l r r ! h s'ikc « <((>(• 

ffraf vomits. rim* rfiei! .owif/Ynr..: iti vomiC 
This foiifi/h irnliiiih-i liie prtihibilion uflakiiii; uari; 1 1 i t- jrilt, escerl Iur 
il gifl granted by ,1 brlher to hi child 1 'l" h Ih I l' 'i _ ri ih 
Prophet (PBUH) said: 

"It is not lawful to anyone to glve a gift tim 1 hiku it back cxccpt_far 

the parent wiio tak, had u-hat /i,- 1 m f jiroi 10 lit chilil." 

(IW^bytl»RveC«iro|xler)i«ryfi(ff)^aridJoem«d juM(autbenlic) 
byAt-Tirmidhi) 

As Inng as he docs nol ha r m bis chiid or deprivr bini 11] bis ncctls, the 
father is permined to take fenm "Ik 1 swoperly ol'lii\ diitd, due lu (he htuiilli 
narratedby'A'ishahstatingthatthePropheKCEUHJsaid: 

"The pteasantest things you enjoy come from whai you earn, and 

your childrcn rmm' krom ivhut you entri as iceH."' 

(Related by At-Tirrmdhi and other compilers of Hadith, and he 

tteer.vd :1 IhWtm ls;uinll im-.tUh) 

father to take, possess, and eat from the propcrly uf child, provided 
that the father does not harm his child or affect his needs. Moreover. bv 
sayingtoaman, "H>ti ,md your prvperly Monglo vourf.iiiur"" 'the Prnphel 
(PBUH) obligates the child to serve his father. This makes il permissible fov 
the father to take from ihe P r<jpt:rty of his child wheriever he needs. Still, 
it is impermissiblc itu ilu: lathcr lo lakc unti possess from the property of 
his child in a way t hal hunus the kuret' or deprives bini of Iris needs, tu> the 
Prophet (PBUH) said: 

"Oneshould not harui otlu r nor slioitld om: sceA bcueftl fur «ftesefj 

by causing harm to others"' 1 
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It j.^ LtnperjuissiWc foi' ! he scm t o dai m a tlfbl from his I athei". Once, o man 
accompanied his father to the Prophet (PBUH) to claim a debt from him (the 
father), and the Prophet (PBUH) said to the son: 

"Ibu and your propcrly kelony fi> ynur father.' 
This ht>d!th States that il i . mperm -iblcforfh ?oi to Jaim a debt from 
his father. In addition, Allah, Exalted be He, says: 

"...and to parents dogood..." (Qur'an: Al-Baqarah: S J) 

Thus, Allah, Glorified he He, ordains Muslims to do good m parents, so 
a Muslim child sbouki ncver daim a dd)L from ]m pai-mL 1 .. Yel, if 1 ebijd 
is unable to eam his living and his father can afford his expenditures, he is 
permitted to daim the remittance he deserves from his father in order to 
safeguard his life. To illustrate, the Prophet said to Hind Bint 1 Utbah: 
"Take what is sufficient fo>- yrui and yow children, and the amouitt 
flmuhl h- jas), unti i\-asoiuib!c''' '"' 
Infact.givinggiftstootieaiiotherremovesraiicorandmalicefrompeople's 
hearts and tegel? Sovtr and conai-d nmong them; the Prophet (PBUH) says: 
"Give pr&eats to oiw another, for n preseni ns»a>i*s rimeor from 
thekeartr" 

On the other harcd, a <;il"l shoiskl mil be rejected t-ven if it it very humble 
or litde. It is an act of the Sunnah to give something i n teturn fdr the gift as 
the Prophet (PBUH) used to accept gifts and give something in return, which 
reflects the glorious Islamic values and noble charaeter. 

Eudiiotes 



1 |rrfc« MnliVs C«l«ak»> iJoak nf HmWm eftlilM :!i-M<„u,u<: " ( ] 6) [2 J26|; A1- 
Ruldiaii's bookcMilk-d \il-\M:,hi!-\t,,th«r (5')4> ::nd Al-!!r,vhiiqt 1 1 I OW |fv:.S(IJ. 

2 Al-Rnkliari (2.^S5; |5,"2.S'5|. 

tar, l' | 1 n t I i i (2135) [4/441]. 

5 AI-Bayhiqi(llSl48)(6/aK0). 

i, \1 Rukhar (2J8; |5/26' iwIMcsli i <4I57> IWMl 

7 Ai-B-.ikhar: f 25») [5.''M.: and Mcslim «I M) |A*71. 
tMMw4d<3»9)| !1 . - ■ ! ,[' 'i 'l!! Majal J 13.126] 
Ai-Tii midiii au-nlimvfi il vrirhoin meminum;: il, i-haiii ul'lianviiissitm i."i'5 ! )21. 
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*AMittt»M«52MP 5I3|: \i-Tin»MMCUM> 3 W' : An-NasiVi (44M ) |4/27f,J and 

IL-.IL Mm (2im V- W,j. Anu DfeM C.V.Wl 514' Ih» V1;tj»h l?X:>|.> 1M| 
lOAhuDSwfidl.WHj ■.Vil4| i „ul Ihn VUihihl^lP Sil|, 

! m i,l 1 1 ui M n M .i j I u j I k ] „,!!_ 4,1 
12 Tha< was tlie Prophel's rcply whi-:i iliinl Hini mbah i-uiiiplaim-d lu tiira ttiat her 

h. d licr cbiMm s neakt. askmg Mtc rmph.1 H n . i i lt> u* 

scim-oriii;, pro]!L-rtv ^ Ml^ml Isis kninvlcdi^ 
1 M-Rukhari fi.Mj !').(>.« | a:id Mu-iim i 445 J 1 |!> 22 l : . 
14 Ahmad (9222) [2.<4(K| i,nri Al-Tirmidln (2 I }?) (4/441 ;. 



Disposal of One's Property 
during Sickness 



The validity of one's disposal of one's imi pnt\m ly wliilc laring in a sound 
health iiffers (rom that in sickness, as long as one disposes of his property 
accorditig to tbe Shnyi'ali ( Islam ic l.aw) and reastm, and a* bng an this 
disposition is not open to question. It is worth mentioning that giving charity 
in suimd health is much bctter and mute rewsintoMc ilian fjiving charity while 
being in sickness. 

"And spend [in the way of Allah} from whatWe kave providett you 
before death approaches one afymi and he stiys, 'My inrd, if viily 
You would May me ter « briefterm so I nould gin charity and 
be omong the righleviis' Bui mver ti'/ff Altati delaya mu! wiw» lis 
time has come. And Allah is Atauainttd with what ya„ dor 

(Qurati: Al-Munaficiun: 10-11) 
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ll is rdated in llie Two Suluh* ' Hi.k v. Iu r Pmpbd (PBUH) was askcd 
about the kind of charity that has the greatest reward, He (PBUH) answered: 
"( 11<e graitesi dumly is timt uiiich) yon ghv i n cimriiy wheii 
yon m hetdthy timi i%<mfrv kuping m Iv i^'Mihy ami afraki oi 
becamingpoar. Do 110: dcla': giling :r; i/:rrii,'i - iuri i/ l/ie /i™ m'/hti ii 
[i. c. (te.w«f til lit'iii/fj midte* f/u' llnvn! ctn,l yon sdy, 'Civeso rmich 
t.oso amlio unit >o imteli 10 so ,<«<f «•',<«</ r» (hal tmt thepropMy 
is not yoms but it behnp /c so and so (i.e. your inhtritors)f 



There are Two Types of Diseases 



First: Curable diseas 
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1 11 sudi Ciises, a siiik person s donations and gifts are valid tip Uni n I y 
one-third ofliis maney and not from his fixed capital, If his disposiiiims 
uf his piopeity escccJ onr-thirtl. -Jitu iliey iin 1 invalid, ii::iess appiwed 
by his heirs after his death. The Prophet (PBUH) said: 
"Allah mode a rfwrrtfj npim yon m ,/iw/i Iry (niloiving yon togivc)one- 
third ofymn wcutlh (ns a lIiiiiUi ! 10 uicmist: mm (jfmd) Jctds."' 
(Related by Ibn Majali and Ad-Daraqutni) 

The aforementioned bfdith and those with similar meanings indicate 
that a sick person's disposal of his money upon his death should 
not twceed one-third o: hi.< weallh. I his is the opini™ udupled by 

Ihf nujorit) ^hulili s. 'l lli.J k btViiiiM- ;i person snlin-iiii; from an 

incurable disease is likely to die and any disposition of his futed capital 
will harni his inheritors; therefore, his gifts are limited to one-third 
only, the sarae as the will. 

Similar to incurable diseases are dangerous cireumstances, such as 
being in a country where there is an epidemic, in the battlefield, or 
while iraveling on rough seas in a slorm. In such cases, dispositig of 
more than one-third of the entire prupmy is invalid unless approved 
by the inheritors a fle r 1 1 is dca > h . 1 , i 1; e w ise . i f a person in s uch condit ions 



221 



donates to a legal h e i v ( wh< i i s 1 1 i t i 1. 1 c J to a p rescribed share) un der any 
ofsuch circumstances, then his disposhiim is imalkl unless approved 
by his inheritors. This is in case he dies i n these circumstances. Yet, 
if a person recovers from such a serious disease, then all his gifrs are 

The rulings on a healthy person are the same as those pertaining to the 
person having a diiomi- disea.se, hiu nnt ainfiiriiti lum to ln;d. The donations 
given by such a person from all of his rnoney (not only one-third) Ls valid. 
Thiit isbtc.utsolhisdirmiiediseasrdoes not normallyltad todealh.su il is llie 
same as the case ofold age. Nevertheless, if (bis chrumc dise.ase forees a person 
to stay in bed, then his case is the same as the one afflicted with an incurable 
illiiess, Thus, he eannot bequeath more than one-third of his property and he 
is not to bequeath to anyone of the legal heirs except when the heirs approve 
ofthat. l'hat is because, a bedriddcn person is likoly todie. 

Om liiivd of :ht- deccasei: pcrsunV piti|<trlv slinukl lu- laken min eoi-sui 
eratkm at the timi.- of his tlealli, smee i I is ihe timi; at wliich owncrship of 
a bequest is transferred from the testator (or his heirs) to the legatee. Thus, 
at this time bequests and donations are to be fulfilled from one-third of the 
property. However. if liis unti re prnpertv is mu e-touea In enver his bequests 
aml Hoaahons. [Iien donaliuns [ake |>teeedenee uver heqilests ill he-jli; applied 
smee they are effeetne Mtnc hb> iSculli inbilc licqucsl.s .11 e dffcctivc atler). as 
if they are made while he is in sound health, 

Faij/fis' (may Allah have tnerc) on them) state that bequests are different 
from currenl dispnsiiiinis i -airi- j»j!iltv. ciiunviicnb anti iloiuilinns. ele.) in 
four things: 

Pirsllv: Tbcrc is 110 dit'fcieiice heh-.ve:i lh^- firvilj mentamed legatee» and 
those mentioned laler i n sk: beqoesi, Lief.uis,- all o f the bequeathed 
property is to be disposed [it'ai'ter ihe testator's death, all at once. On 
the ctmtrary, current dispositions are implemented one after another 
according to theirorder 

Secondly: One eannot cantel one's current dispositions after they have 
already been given while one has the right to nullify the bequest or 
revokeit at any limL-sinee il [s a[i[ilii abk- uiih alier iinc's death, 

Thirdly: Current dispuskinns i-re eiTeelive nefore ihe death of the donor 
while bequesis are effective after. I n other words, current dispositions 

are norniallv implemenleil ivheneeer thei e\isl. As Ini a bequesl, il is 
a transfer ofownersliip u liidi cumes mki operalion after ihe testaku'', 
death; [herefoi L-, il is nol effeelivt- hetine his death. 



V INHKRTTANCE 



Fourthly: The transfer of ownership of current dispositions is at the time 
ofacccpting [htni.even bclniv thcdeacb ofihi: diinnr. Conversely, (lu: 
[imcatwhichi»vinTs]iipc>l";i lietjiifsi is imnsferrcd l'rom the testatorto 
I he legatee is th e death of the testator, since it is a transfer of ownership 
which comes into gperation after the Cestator's death, so it must not be 
taktil K-IWcilsduetirne. 



1 The Two Suhttis: Tht Two Authentk Books of Al-Bukhari and Muslim. 

2 .\]-BukhSri Q7 ISI and Mudira { US3). 

3 Lbn MSjah (2709) [3/308], Al-Bayhaai (13571) [6/441] and Ad- Dirajini (4245) [4/BS]. 

4 fojjtfc A scholar of Islamic Jarisprudence. 



Wills 



A wiii, according ro/aiji7is' defi irit ion, is a legal dedaration oi'how a person 
wishcs bis possessions t o be disposed of after b» tleath. In other words, i! is an 
actio» in which one donates one's pruperlv u> be given after one's death. 

The will is legislated according to the Qur'an, the Sunnah (Pruphecic 
Tradition) and consensus. Allah, Exalted be He, says: 

"Prescribedforyou wheti death approaches lany] one efyouifhe 
leaves v/ealth [is that he shoutd make] a bequestfor the parents 
and near retatives according to what is acceptable -adaty tipon 
the righteous." (Q u r'an: Al - Baqarah : 1 80) 

And He also says: 

"...After any heanesthe [may havej madeordebt..." 

(Qur an: An-Nisa : 11) 



22fi V [NHEK1TANCE 

Moreover, the Praphet (FBUH) said: 
"Allah made a charity upon you at death by (allomngyou to give) one- 
ihinl ofymir uruti:! i,;s ,i riuu:!: I io iucrcaseyour (good) deeds."' 
In addition, thcie is .1 tiiHiimmni* luyeement araong Muslim sctrolure 011 
the perraissibility of the will. 

The will is obligatory to be made in some cases and is desirable in ofhers. 
It is obligatory for a person to determine by a will all financial rights of others 
v. hicli lu- is tidUhii:, di- Jii.v fti K >.ii.-isil righls whkh irfoan ;uv luildinji. J'his U 
to be done in case these rights are not recorded, lest they should be Iast. The 
Prophet (PBUH) said: 

"It is not permissibir for mii Miniwi who has something to will 
to st"y for twa nigltts Kithout lumut; tur lusi will ami teslMicul 
iv rit t c n urut kept ready with htm" 1 
l bus. il Mtmcnnehas JcpisiK ur rijilH-. whkh I w iww. tn miiiil- pcpplc, hc 
musl cloarly "is! .uni svnml lhir.1 m Im I- >h y. 

[r i s dusirahk' ior a poisor. In : x\]' L kalh ;i pnrtion <H' lis ".irppLTiy ui Lhairiy, 
the reward of which will be recorded for him after death. The Lawgiver ' 
]T-t-in 1 ]U l-l I o:w Lti y,i\ y <uk-:hiii: H ujlvs ^ yallll UI** 1) l' kali [ 'r I <a: increase ones 
good deeds. 

Similjr I" proyer, a will is valid (mm saut: b w. A vvit! is legali) valid i!' 
Ihne are ivilnessys luan ur»l tU hir,itio», m- ifit U » ritton m ihc Lihhvii SmikI 
writing of the testator, 

Among the nilings 011 : : will ore llie fullowing: 

of his property. Some sdiolars drcm il tlilsirable Ui bsumsilii lus.s Iluni 
one-third of ihe property, as reponed aboul Abu Ealtr As-Siddtq, ' Al! 
Ibn Aba Talib, and Abdul I ah Ibn ' Abbas (may Allah be pleased with 
them all). Abu Bakr As-Siddiq (may Allah be pleased with him) said: 
7 bequeathad the nmmml u*« i; . \ihtli lias ticlei iiiim'd for Himself' 
The amount Lndlcated i n this phrase i s that mentioned i 11 the 
Qur'anic verse; 



"Atid know that anytkingyou obtain ofwar boety - then indeti, 
for Allah is onefifih ofit..." (Quran: Al-Anfil: 41) 



Oiaprcr2: WUfe 



Moreover, ' Ali Ibn Abu ISlib (may Allah be pleased with him) said: 
"hideed, lo bcjiteath oiii.-^/* (of the properiy) k prvfemd fnr me to 
bequeath a auarterf 

Ibn ' Abbas (imt Allah |>li-;iscd iviib him! s-M: 
"It would be better for people to lovter the value of the bequestfmm 
one-third to a attarter iefiiie prupcityjjorthe Prophet (PBUH)said, 
'...One-tbirdiyet, erett one-lhml is loo much'. ** 
It is impermissible for a testator lo bequeath more than one-third of 
his estate if he has legal heirs, unless approved by them, since it i s 
their right. However, if they authorize this excess, then his bequest is 
considered valid. Moreover, tlieir authorization is to be valued after 
the testator's death. 
• It is legally invalid to bequeath an extra portiun lo a legal heir, for the 
Prophet (PBUH) said: 
"Na beipicst rmtsl be madc h> an heiri" 

(Rdated by Ahmad, Aba Dawud and At-Tirmidhl, and the latter 
deemed Hiasan) 

There are other narrations smuhir t<> llns I nihili h u t with slight change 
in wording. Sheikh Taqryyud-Din said: 

"There is a uniform agreemml 011 this hadith. Imam Ash-Shafi 'i stated 

Ihiil the (i/<mwii!H>itfff hfiililh '• " ' .'< '■•'<"""'•" fi-cum-nl) 

hadith. 1 and he said, 'There i;, unanimoin. agreement omong the 
m katun speeiaihed m isfuing /.■,1;.«' rittiHg* .w<rf tlie sdioltirs oi mililury 
expeditions of the Prophet (PBUH) from Quray$h and others that the 
Prophet (PBUH) said this hadith iit !hc year oi .'.'V Ctmauest of Mecca. 

1] 1 I ; -11,1 I il'ii /Mll'.'Il'i |l l' ( M l' I I 1 I l'/ l"l'M fiil "1 ' f 1 "'P 

r 1 1 1 ; or.g I he p t v >/) ,' i ■ 1 j/ 'i ; : 1 111 k'i ly 1 . '' 7 1 i r is . , 1 1 1 ;, ■ i u ; 1 1 r , si .' 11 1 1 , /1 ■ i'j 1 j, 1 1 1 u 1 ; /" 1 i j I ', 1 
legal heir alremly enlitiat ia a pteseriiied sitnre is invalid unlessapproved 
by other legai heirs, gincu it is j'Jk'/j- i/g/if. Co;ise<n<entty, a tesiator may 
beqtieath an extm portiun lu t t kgal Iti-ii or AV/Hisi' iif« porfwn «awswfw^ 
one-third to a non-leyui luir [I trthcr icyul Iwirs wnsrnt 10 the. bajucst. 
providing their pemmtuM is madc ivhilc the testator is on the deatllhed 
or after his death," 
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' A bequest is desirable from a wealthy person whose heir is well-off, for 
Allah, Exdted be He. says: 

"Prescribed for you when death approackes [anyj one efyou if 
he leaves wuifJt [is that he should make] a bequest..." 

«Jur'an: Al-Baqarah: 180) 
The word 'wealth' in the aforesaid verse implies that tlie testator 
should be rich m order to make a bequest. Furthermore, a bequest is 
not desirable from the poor person who has little money and whose 
heirs are in need of his money. By doing so, he willbe abandoning his 
relatives, who are in need of his money, for the benefit of strangers. 
The Prophet (P BUH ) said to Sa ' d Ibn Abu Waqqas.: 
"You wauld better leave your inheritors wealthy rather than leaving 
thempoot, begging others" 

Imam Ash-Sha' bi said, "No m o» ey has a greater reward tha n the mo ney 
left by a man to his childrcn to sujfice themfrom begging others." 1 ' 'Al! 
Ibn Aba TSlib said to a man, 

Toh have left only little property, so let it go to your heirs."" 
Moreover, manyof the Prophefs Companions did not make bequests. 
It is prohibited for a testalor to make a bequest with the intention of 
harming and annoying his inheritors, for, by doing this, he will be 
committing a sin. Allah, ExaJted be He, said: 
"...es long as there U no detrintent Icauscd]..." 

((Jur'an: An-Nisa': 12) 
A similar meaning is implied in ihe following hadith i n which the 
Prophet(PBUH)says: 

7f could happen that a man spends siztyyears in obedience f o Aliah 

and when he is tm his deathbed, he imiy causa harm (to his heirs) in 

his will, so the Hellfire becomes inevitable to him."' 1 

Ibn ' AbbSs (may Allah be pleased with him) said; 

"Causing harm by the will is one of the major sm*."" 

Imflm Ash-Shawkinl (may Allah have mercy on him} said, 

"The Qur'ank verse '...as tong as there is no detrintent [caused]...' 

(Qur'sn: An-Nisa': 12) means that a testator ain make a beauest ifanly 

it will not cause any kind of harm to his inheritors sudi as staling owing 



somethbig; /w, i» fam, dota «t>! mw W cmjwar. nnritp$ rt fcetjrterf wWr m? 
intentumbutharmin L ira-.t, fj jin i/n'ujj \ exira pvilwn lotni 

lidr, or bcqtteadiiiig more ihan oue-lliird i n n uiwi-Jt'^if Am- iv/uie nui 
approvedby theother inheritors. This candition, i.e. '...as longasthere 
is no detriment [camedj..: is applied to btquests and debts whkh are 
mentioned in the ufvresaid nobl, rcrsc Inolhc nvnis, any assignments 
of debts or bajutsts, whkh are forbtddcn or mode with m intention 
other than harming llte inheritors, nre wnsidercd invalid and rtjected 
and nothingoj ll i t r ir d or less." 

• One may bequeath his entire property if he has no inheritors, for the 

Prophet (PEUH) said: 

"Ycn woidd brtter hxnr yvut iiihcri/urs nvtilthy rnthcr than h'aving 
thempoor, bsgging othsrs" ' 

The permissibility of bequeathing the entire property, providing there 
are no legal heirs, is stated iri a.hadith reported about Ibn Mas* fxd (may 
Allah be pleased with him)"'. Also, the majority of Muslim scholars 
are of the same view, because the prohibition of bequeathing more 
than one-third is only for the sake of the inheritors; thus, if there are 
no inheritors, then there will be no reason for prohibition. Moreover, 
bequeathing the entire property will not harm any one since there are 
no heirs or creditors, and it is as if the testator had devoted all his money 
in charity diiring his life. In this regard, Imam Ibnul-Qayyim said: 
"The soundesl opinion h that the rotator bas the right to beaueath his 
entire property, providing hc has no heirs. That isbecause theLawgiver 
has farliidden hei]tieall\hig mnre lliar, ime-third only if there are legal 
inheritors, so the one who has no iaiieritors cat: do whattvtr he wants 
with his money f 

• If one-third of the testator's current money does not cover the amount 

of the money assigned i n his bequtst, and the heirs have refused to 
authorize the excess over one-third, then the amotrnt of the portions 
ofallthelegatet', is in h. d«:rt:;i5cd. . lioni b i niue of his allotted 
share. There is no difference between the legatees mentioned first and 
those mentioned later in the bequest because all of the bequeathed 
property is to be disposed of after the testator's death; therefore, the 
bequeathed property has become due at the same time. Thus, the 
excess is to be dedueted from the legatees' portions at the same time, 
since they (the legatees) equal]y share the property but may differ i n 
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the awl . Similar to this is the case wherein a testatoi bequeaths a 
hundred riyals for a person, a hundred riyals for a second person, fifty 
riyals for a third person, thirty riyals for a fourth person, and twenty 
riyals for a fifth person, fhereby the total amount he has bequeathed 
is three hundred riyais. Yet, one-third of his entire property is only 
hundred riyals. 'l'hus, each person is to be given ouly one-third of 
the portian he was allocated i n the bequest 

The validity cr the invalid ity of the bequest, with regard to legatees, 
is considered at the time of the death of the testator. For example, 
if a person bequeaths to a legal heir and at the time of death of the 
testator this heir becomes an illegal heir, such as the case of a brother 
whohas been excluded (of licii;;; a n hcii ) hy a testator's newborn son. 
In this case, the bequest is considered valid at the time of death of 
the testator because i t is the time at which ownership of a bequest 
is transferred from the resistor lu his heirs ;md legatees. On the 
contrary, if a te<:i it, iaki i qi t for ai illegal heir and at the 
time of death of the testator this illegal heir becomes a legal heir, the 
becjnest will not be valid. An example for that is the case of a testator 
who bequeaths to his brother while the testator's son is still alive at 
the time of the bequest and this son dies after that. Thus, the bequest 
is considered invalid imless authDrizcd hythe other heirs because the 
testator's brother has become a legal heir at the time of the testator's 
death, Consequent!y, the acceptance of a bequest by the legatee is only 
relerant after the death of the testator and not before, and also the 
transfer ofnvncrship of a Hequcst from the testator or his heirs 10 ihe 
legatee is only after the death of the testator, and it is not permissible 
for the legatee to accept the bequest before the death of the testator. 
Al-Muwaffaq said: 

"Th.ere is tiu diffeiencc of opinioit aniougst seliolars fhnl liie vtilhhly 
of the bvtpu'st is amsiikrsd at ffie time of the testator's death. If the 

betptesl tit to mm i/atri/i i < i " 1 i i ''i 'i m y o) 

so and so, orfor a publk interest such as building mosque$, thtn it is 

1 f t r L L L L I > , H 1 

the beauest by the h 1 irrt ant \ teh casi fiat if the bequest 
if. made in fawr of a panitukr individual, r/iot the owtatMp of ih* 
artide beqiteathed depends mi the iKKpmncc of lho legatee after the 
testator's death." 



The testator has the right to revoke his will by a subsequent will, or 
nullify it, completely or partially. To illustrate, 'Umar (may Allah be 
pleased with him) said: 

"One. has the right to change whatever one llkes m one's bequest"" 
There is also an agreement amongst people of knowledge with regard 
to this matter. If a testator makes some article a bequest but then he 
says, 7 changed my mind," or says any word which implies that he is 
nullifying his bequest or part of it, then his bequest is nullifled That is 
because the time of the death of the testator Ls the only relevant time, 
with regard to the validity of the bequest and the aceeptance or the 
rejection of the bequests by the legatee. Thus, the testator has the right 
to revoke his will diiring his lifetime. For example, if a testator says, 
"If X comes, I bequeath to him what I have bequeathed to Z," and X 
has come during the testator's lifetime, then the bequest is to X, and in 
sudi case the testator's bequest to Z is nullifled. However, if X comes 
after the testator's death, then the bequest is to Z. That is because the 
testator's death has been before the arrival of X; thus, the bequest has 
(been) settled and transferred to Z. 
Obligatory expenses such as debts and religious obligations like ZakUh, 
«tpiations, vows and Hujj, musl hc paid llril, wliclhcr mcntinncd in 
the will or not, as Allah, Exalted be He,.says: 
'...after any beatiest which tras made or debt,..' 

(Quran: An-Nisa: 1 1) 
Ali lbn Abu Talib (may Allah be pleased with him) said: 
"The Messenger of Allah (PBUH) decretd that one's debt is to be settled 
belan: im<:'.i u-ii'I i> airricii niif." 

(Related by At-Tirmidhi, Ahmad and other compilers of Hadtth) 
Accordingto the aforementioned, paying debts comes before fulfilling 
the will. It is recorded in Sfihih Al-Bukhiri (Al-BukhM's Authentk 
BookofHadUh)-. 

"...SofulftllAllah's Rights. as He is mars entithdto receive His rights." 2 ' 
Thus, according to the consensus, the sequence of rights is as follows: 
debts are to be settled, the bequest is to be fulfilled, and then the 
remai iring property is to be divided between the legal heirs. It should 
be noted that the bequest is mentioned before debts in the aforemen- 
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be<.|ii«ts when fuiftlHiig This is kvause. tiwlbr lo luluri Isikt. 
fulfilling a bequest is granting property with no compensacion, so the 
inheritor carnes iu>ui n 11:1 ilii Tieulty.Thus,bequest ismentioned 

out, and to emphasize its importance. It i s noteworlhy that the con- 
juncikm 'or, n hidi h'.ili. ali'st'iniiihty. i» uscti hi Ibevww, "...rfteraity 
bequest whidt was made or debt..." m order to stress that both things 
are eijtiallv inipiulaiu, ;i]tbnue,]i debu lake pieeedeuee iiver bequests 
when fulfilling the m. Accojdinglv, the ivill u. ofj fundamental impor- 
tance. Allah, Exalted Ih- He. m-eiuior.s :l m the Nuhte Qtir'an andgives 
it precedence over other matters, thus stressing its importaitcc and 
encouraging people to fulfill it, as longas it complic.i with the Islamii 
rulings. Moreover, Allah, Eialted be i [e, u-anis ivhoever neglects the 
wrll m- eh.niiys 1 1 H'ithoiii anv haial c.veiist, He,Exalted beHe, says: 
"Thett whoever atters it [i. e. the bequest) after ke has heard it 
- the sln is only apon those who have alttted U. Itideed, Allah is 
Hearing and Knowing." (Qur'an: Al-Baqarah: 181 ) 

Imam As-ShawMnt, \i bis <vn»-H:< of lhc ijuran jtak-J: 
"Altering means changing. It h a threatfrom Allah to whoever alters 
a kgally valid will which does not harm any one. Thesin of altering 
the will shall bc/all f/rusc mptuaibk for altering it and there will 
10 sin upon the testator, for he has absolved hitnself by making 



le iri favor of any one capable o f 



Muhammad Ibnul-Hanafiyyah said, "This verse refers to the bequest 
ofa Muslim to a Jew or a Christian" Moreover, ' Umar Ibnul-Khattab 
( raiy Allah be pleased with h Lm) gave his polytheist brother a garment 
strlped with silk, ' and Asma gave a gift to her motherthough thelatter 
wasadisbeliever, !5 and Safiyyah, Motherofthe Believers, bequeathed 
one-third of her property to her Jewish brother", Allah, Exatted be 
He,say S: 



"Aliah does not forbid you from those who do not fight you 
because of religioit and do not expel youfrem yourhontes-from 
being righteous toward them and ucting justly taward them. 
Indeed, Allah loves those who act justly." 

(Qur'an: Al-Mumtahinah: 8) 
i Eequeath ing to a paiticiilar iiDn - Muslim ind ivid ual ie valid, as previously 
mentioned; lujwcver, ]t i.-, imjiei 1 1 i i h s i hl L? to he^.iciHb to dasbelievers 
in general. For example, if one bequeaths to Jews or Christians, in 
general, or their poor people, then his bequest is considered invalid. 
Similarly, it is impciiitissihlt- to ,ith anything which must notbe 
owned by a non- Muslim to a particulai disbeliever, such as the Noble 
Qunin, 4 Muslim slavc, or jniis. 

> Bequeathing to a person yet unborn is permissible, provided that the 

child is either bom alive within six months af the time the bequest is 
made, if the mother has a husband, or i s born alive within a period less 
thiti four ycars after the hcqurtt is iniu!<? iflW motlierishusbandless. 
Such fetus legally inherits; thereupon, bequeathing to it is permissible 
with greater reaswi. f Iww, i i' llic child is born dead, the bequest 
becomes invalid. rJevertheless, a bequest to an unborn child, who has 
not eiisted at the time diiring which the bequest is made, is invalid. 
Kir esample, if one .^;iys '! hciucath sudi and .kllcIi a thing to rhc child 
whom tliis woman \t\\\ lv prq;ruiil wslh,' liien his beqnesl is invalid 

> If the testator bequeaths a great amount of money for performing Haj) 

on his behalf, then the bequeathed money should be fully paid for 
doing as many times as can be until the money is exhausted. But if the 
bequeathed money i< liitlc, thui i ! iiuht be paid m doing pilgrimageon 
belwlfufthtoVeascii iH-arnling t'' ils amounl. However, if the testator 
stipulates that the big amount of money he has bequeathed is to be 
spent in one Haji his behalf, then it must be spent in one Haj;, for 
be ha» iiilendcd hv doiwj. th.is ilv Ivik Ih ul I!k- onr nrm iiii; l fa / j 
on his behalf. In such cases, il is ntit permissible for the executor or an 
inheritor to perform Hajj on behalf of the d eceased, because the testator 
apparently sperified another one to perform Haj; on his behalf. 

> Bequeathing to anyone who is not capable of possessing the bequest is 

invalid such as bequeathing to a jinni, an ani mal o r a dead person. 



' Needless to say, nothing in the will should be cont rary to Sfrarf ' iifi (Islamic 
Law), such as bequeathing to churches or temples of disbelievers and 
pol ythe isis. Similarly, il is impermissibli; m bajiiealli [o keeping or 
I ight ing graves or to the gatekeepers of these graves, whether the testator 
is a Muslim or a disbeliever. Shaykhul-Islam Iba Taymiysh said: 
"if a Jetvish or a Christian bequi rti a portion f his property to ihdr 
Uvipkv. thcv Morfin» ■>•;>• iimilithrtr f'., bapu f iiminsc rfwr mus» 
judji; fiv iWiiir /W/nJi fm.s n».v<rfrtl. atid Allah ha> remah ti ihat Masliais 
must not cc-opcmk ia mtl i'l dislidie;, defiance or disobedience to 
Allah, Thus, Muslim/ mau riof ><#// d /o jtlnces le/jcrein /wopfe 

disiielfeve in AUofr."" 

Similarly, it is impermissible to bequeath to publishing abrogated 
books such as the Torah and the Gospel, or publishing perverted 
books such as books of atheism. 

• Itisiincaasarycumlilisin t'm ti:t validi; v nfabeques( tobeoflegal money 
or of utilizing something permissible even if the item bequeathed 
is something undeliverable, such as, a flying bird, an embryo, the 
milk Ln the udder of a milch anitnaJ, or something not yet existent. 
For example, someone raay bequeath the frults of a tree forever or 
for a certain period, one year, for example, or h e may bequeath what 
a certain animal may deliver. I n such a case, the bequest is for the 
legatee otily when such inexistent thing materializes. However, if such 
inexistent thing dites not materialize, Ihen the bcqucsl is considered 
invalid, for in such case there is no bequeathed item i n faet. 

< Amongthingsthat maybe bequeathed is something or someone unknown 
sudi as bequeathing an unknown animal. In such a case, the legatee is 
given anythuig by that means, in reality or according to custom, 

t If the testator bequeaths one-third of his eslate, and after making his 
bequest he gets more money, then this extra money must be included 
in his bequest. This is because, the one-third is considered from the 
entire property owned by the testator at the time of his death. 

. If the bequeathed property is damaged before or after the death of the 
testator, then the bequest is considered invalid, and the legatee's right 
is terminated, due to the damage caused to the bequeathed item. 

i If the testator does not define the amount of the bequeathed item such 
as bequeathing a share from his money, then this share is to be set as 
one-sbtth. This is because, in the Arabic language, a share indicates 
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one-sixth. This is the opinion of 'Ali Ibn Abu Talib, and 'Abdullah 
IbnMas'ddiiithisregard.Inaddition.one-siJrthistheleastprescribed 
share; therefore, Lt is referred I o i 1 1 1 1 1 1 li i al i n ^ [ h e 1 1 n de tl ned bequeathed 
share. II". i lesumu- hcitucalhs *:»• of l>i» |>r«>pcrty u» a tcg»tee, and 
he has not specified the amount of the bequeathed property, then 
the inheritor is to give the legatee any amount of money, since the 
word "some", linyuisiu nily .mil legal h/, doa not imply any specifie 
amount. So, the word "some" can referto anythingthat is considered 
property, and whau-vrr K r.ul («„sidcrcd a property does not fulfill 
the beouest. 

Rulings Related to the Executor 

• The exet'Lilor is the person who is appointed by the testator to dispose 

of the estate after the testator dies. That is to say, the executor is in 
charge of all that the testator has been in eharge of during his life. So, 
the bcquesl «ceculor is Ihc lestalor's depuly. 

• Accepting this deputyship (i.e. to be the executor) is desirable, and is 

am^idc-ioii L in net oMvurshin hv Khi<:n iuil alkiins i-R-arness tn Allah. 
Yet, this deputyship is permissibleonly fortheonewhohasthecapadry 
and the honesty to undertake the bequest. Allah, Esalted be He, says: 
"...And cooperat? m righteoiisness timi pkty..." 

(Qur an: Al-Maidah: 2) 

The Messenger of Allah (PBUH) said: 

"... Allah helps a person so tong as the person helps his (Muslim) 
brother." 

AIso, the Prophet's Companions used to assign deputies to dispose 
of their properties after their dealh. To illustrate, a group of the 
Prophet's Companions appointed Az-Zubayi Ibnul-'Awwam to 
b e their executor, J ' Abu 'Ubaydah Ibnul-Jarrah appointed 'Umar 
Ibnul-Khaaab as the executor of his will, B and Umar Ibnul-Khattab 
appointed his daughter Hafsah (may Allah be pleased with her) as 
his enecutor, and also assigned i Ke eklesl ni' his suns to take over her 
positron succcsslvely after her. As for the one who has not the capacity 
to properly undertake thebequcsi m- livU 1 1 ml lu- might waste it, then 
it is impermis^ibk' iur bini t<> ae,:epr ihis responsibiliiv. 
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• The executor of the bequest must be a Muslim, as it is impermissible 

to appoint a 11011 Muslim co he an cwculorofa will. Moreover, the 

1 ittle boy, a n i usan e or a foolish (o r weak ■ minded) person as exec utors 
of wills, because they are not capable of undertaking goardianship 
responsibilities. Yet, one may appoint a boy to be the executor 
when that boy reaches legal majority, as the Prophet (PBUH) said 
conceming the Battle of Mu'tah, when he appointed Zayd as the 
commander of the Muslim array: 
"// Zayd is martyred, ]a 'far is to take over his position"" 

• Appointing a female executor is cotisidered valid, provided thatshe has 

the ability to undertake the bequest responsibilities. That is because 
Umat Ibnul Khajrab appointed his daughter Hafeih as the «cecutor 
of his will. Moreover, a woman can be a legal witness; hence, she can 
be appointed as a n esecutor of a will. 

• It is also valid to appoint an executor who cannot praetice the work 

by himself, provided that he is of sou nd reason Ing, and can appoint 
another honest one to help h i m. I n addition, it is valid to appoint 
more than one executor, whether they are appointed by the testator 
at the same time or one after another, If the testator appoints 
more than one executor, then they should manage the bequest 
collectively. Each executor should not act independently of the 
other executor(s), i. e, their acts proceed from the decisioti of the 
group. If one of them dies or is abseni, then those in authority are to 
appoint another one instead, who must be capable of undertaking 
the responsibillty. 

• Appointing an executor of the bequest is ransidered valid if the 

executor accepts this responsibility while [he testator is still alive or 
after his death. Moreover, both the bequest executor and the testator 
have the riglil tt> cantel this appoinl men! whenevei- they wisli i. e. 
licfnrc m- al'lvr Mu- listator's deatli, This is because the «cecutor is 
just a deputy. 

• It is impermissible for the bequest executor to appoint another executor 

unless the testator authorizes Ihe executor to appoint whomever he 
chooses as executor of the beauest. The items in the will must be 
known and defined so the executor of the will can uphold and dispose 
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• The testator must have the legal authority to dispose of whatever he be- 

queaths in his will, such as paying a debt, distributing the bequeathed 
third, locking after the welfare of his children, and so forth. Conse- 
quent!y, the bequest executor undertakes the bequest according to 
permi&sion from the testator. Thus, as i n the case of deputyship, the 
bequest eracutor cannot dispose of anything which the testator does 
not have the legal authority to dispose of. Moreover, the testator is the 
original owner and the bequest executor is his deputy; consequenfly, 
the deputy does not own what the original owner does not actually 
possess. In brief, it is invalid for the testator to bequeath what he does 
not really own, such as the case wherein a woman testator appoints 
someone as the guardiati of her children, this appointment is consid- 
ered invalid since guardianship is only for the father, 

• The authority of the executor of the will is limited to what the testator 

has specified i e. i l' the esecuroi is appointcd by the testator t» pay his 
debts, then he does not have the legal right to act as the guardian of the 
children. Thus, like the deputy, the executor's duty as an executor of 
the will is limited to what the testator has authorized him to do. 

• It is valid for the bequest executor to be a Muslim if the testator is a non- 

Muslim, provided that the testator's estate does not include anything 
legally prohibited. Si), if the Sesialtir'scsLUe indiulcs whal is [brbklden 
such as liquor or swine, then this appointment (ihe appointment of a 
Muslim esecutor) is invalid. Tliai is because it is impermissible for a 
Muslim to be in charge of such prohibited things. 

• If the testator says to the executor, for enample, "I authorize you to 
distribute the betjueathed third (of my property) as you wish," or 
"I authorize you to spend the bequeathed third in charity amorig 
whomever you choose," then it is impermissible for the executor to 
take anything of this money for himself, because the testator has not 
permitted this. Moreover, it is not permissible for the esecutor to give 
his children or his heirs anything from this money, because in this 
case he is more likely to be biased toward them. 

If someone dies in a place where there is no governor or guardian, such 
as someone dies iri a desert, then it is permissible for one of those who are 
present to manage his estate, and do what is appropriate such as selling his 
estate and the like. That is because it is a state of necessity, for if his estate is 
left, it will be spoiled, and protecting that person's estate is a collective duty. It 
is worth mentioning that funeral expenses, in such a case, are to be paid from 
the estate of the deceased. 
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Inheritance: Rulings 



The tssue of inheritance is of a fundamental importance, The Propiiei 
(PBUH) encouragcd Mualim» to learn the rules ol' inheritance and leach tbem 
to others, as he (PBUH) said: 

"Lcam tks rtdes of 'inheritance and U'fdi ihem to others for they arc 
halfofknowkdgeaitd they arc iiabk tv beforgotten, Besides, theyare 
thefinl (braneh ofknawledge) 10 he laken awayfrom my nation"' 
(Relaled by Ibu Majah) 
I n another rersion, he (PBUH) said: 
"l ani a mortat and knoiviedgc will be laten away and Mati will 
appear unti! (there ivouW be) Iwo penons who woukt differ about 
a case of inheritance and cannot find anyom to give a judgmertt 

(Related by At-Tirmidhi and Al-Hakiin) 

I 
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Needless to say, wttat the Prophet (PBUH) said has happened; this branch 
ofShari ah (Islamic Law) has been ignored and forgotten; it is rarely taught 
ia mosques or in Muslims' schools except through very insufficient studies i n 
sorar educational inst.il ulions, which neither givc rhu sufficient knowledge nor 
guaiantee its survwal. 

Thus, Muslims should set to renew this branch of Shari'ah (Islamic Law), 
and preserve it in mosques, schools and universities, for they are in dire need 
of this knowledge, and also they will be held responsible for it. Moreover, it is 
stated that the Prophet (PBUH) said: 

"(Religious) knowledge has three categories; anything else h extra; 
a pncise verse, or n« tsMblislied Sumiah (Pmphetk Tradition), or 
afirm rak of inheritance:' 
"IJmar Ibnul-Khattab (may Allah be pleased with him) said: 

"Learn the rules of inheritance, for they are part ofyour religion" 1, 
Also, ' Abdullah Ibn Mas" ud (may AUah be pleased with him) said: 
"Whoever reads the (Noble) Quran should learn the rules of 
inheritance." 

The rules of inheritance have probably been referred to as "half of 
knowledge" in Lhe hadHh reported from the Prophet (PBUH), because they 
include most of the Islamic rulings that havc to do with human beings in the 
State of death, and the other remaining rulings are concerned with human life. 
It is also said that the rules of inheritance are so called (i.e. "half of knowledge") 
because all human beings are in need of them, Actually, there are many reasons 
for referring to the rules of inheritance that way, the important of which is that 
il encourages one to study the rules of inheritance. 

The laws of inheritance refer to the shares allotted to legal heirs by the 
Noble Qur'an. In other words, they are the prescribed shares of the estate 
which are to be given to those who deserve them, The laws of inheritance deal 
with the correct distribution of the wealth of a deceased person. The study of 
rules of inheritance is the study of estate division, their juristic rulings, and the 
calculations for distributing shares. 

When a Muslim dies, five rights are deducted from his estate. The first 
thing taken from his property is the expenses of prepajring his body for being 
buried such as the cost of the shroud, washing his body and the washer's fee, 
preparing his grave, and so foith. Then, the rights he owes are to be paid, 
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whether they src riglm «f Allah. Hxalted be He, {such as ZnAsfi, «tpiatioas, 
vowsorobhg.it 1 1 _ iebtstopeopl fterth p ns< sarededucted, 

his bequest must be fulfiJIed, provided thut it does not exceed one-third of his 
estate, as previously mentioned. After that, the remaiiiing property is divided 
i 1 l' r s r r I i i i 1 i rl I 

•Jie property, ifrhcrc is any, 15 itu agnofc- rdamWas will In- ocpjfricd latar. 

Changing the laws of inheritance, which are decieed by Allah, is imper- 
missible and is considered an act of disbelief, for Allah, Eialted be I [e, says: 
"These are the limits [set by] Allah, and whoever obeys Aliah and 
His Messenger will be admitted by Hint to gardens [in Pamdisej 
under which rivers ftow, abiding eternally therein; and that 
is thegreat attainmmt. And whoever disobtys Allah and His 
Messenger and transgresses His limits - He will put him into the 
Fire to abide eternally therein, and ke will kave a humiliating 
punishtnent." (Qur'an: An-Nisa: 13-14) 

With regard to these verses, Imam Ash-Shawkanl (may Allah have mercy 
on him) stated iri his exegesis of the Qur an: 

"The word 'tfifsc fers to the laws of 

inheritance which are diseussed in the two verses preceding these two 
verses mentioned above. Allah, lixalied Ik Ih: refers to these laws 
as 'limits' because it is impermissihle to exmd the limits oj these 
rules or violate theta. 77«: phnisc '...and whoever obeys Allah atid 
His Messenger...' mcans: iv/n><.v,:r ul™ MSalt attd i lis Messenger in 
apoiyotg thc fmis t>f estert divisiou or <wy other l<hmtk rulittgs, as 
imptied by the general meaning oj the phrase '...will be admitted by 
Him to gardens [in Pamdisej under which rivers flow..' " 
After that, Imdm Ash-Shawkani added; 
"It is also related by Ibn ' lajah on the r, tthi rity of Anas that the 
Messenger ot Allah tfBUHS sahi, 'K attyotte disiitherits his heir, 
Allah will deprive him f ram his share in Paradise on the Day of 
Resurrection. 1 " 7 " 

Thus, whoever changes any of the laws of inheritance and perverts them 
(such as allowi ng ari illegal heir to inherit, dis i nheriti ng a legal heir or depriving 
him of part of his share) will bc oisl into the Fire forever. Also, if anvont. lor 
csiinple, inaki's malas and 1aii:alt:s itjmil wheo divii'in-; an estate (as apnlaa: 
in sorae non-Musliin lega! systems), he thus eontradicts Allah's Law, as He, 



Exalted be He, has rcvealed in Mi* flmik t hal a nialc Ls r» inhcrit a portion 
ciiu.il to that of two femaks. Sudi a person i» dcuned a disbclievci and will hc 
casi iiUu thc Fire to abide eternally therein unless he repents to Allah before 
he dies. 

People of the Pre-Islamic Petiod of Ignorance (Al-]ahiliyyah) used to 
disinheril women and children; only adult males, who can ride horses and 
hold weapnns, were entitled to inherit, Then, the Islsmic i-cligson czme to 
invalidate this system, and Allah, Esalted be He, said: 

'Tor men is o sftim? «/ what tfce ps rents «tuf close reJartras [eove, 
andfar women is u share <>/ icftiii the piirettts anti close. rclatives 
leave, be U littU or much - an obligatory share." 

(Qur an; An-Nisa': 7) 

Ttiis versi- jbtrfbhcv thc <Yntm ihol uscil l" I" 1 .lpvhiil Ivaiiv lsl,>ro whon 
women and children used to be disinherited. The following two verses also 
abolish llic ™iilcmpomry svslems Ihat liv.il nialcs and Icmalcs o n an equal 
footing, with regaid to the shares of inherirance. This is considered an act of 
opposing Allah, Exalted be He, and His Messenger (PBUH) and transgressing 
His limits, as Allah says: 

"Allah tnstructsyoti ctmcermngytfurthildre» [U. their portions 
afmheritance]:for the maU, what is equal to the share oftke two 
jemales...» (Quran: An-Nisa': 11) 

And He also says: 

"...// there «re botk brotkers and ststers, the male wili have the 
share of two females..." (Quran: An-Nisa': 176) 

The Pre- Islamic Pe [ io d o f I « n m:i 1 1 cc i .1 ! - iti h iHyyah ) deprived women totally 
from all their ri^ls in mhcritance, whereas, ironically enough.contemporary 
ignorance has given her what she legally does nol deserve. On the contrary. 
Islam hotmra woman and treats her with justice, givingher all her legal rights. 
So, may Allah fight thuse dfebclicvers, hypocrites and atheists, whom Allah, 
thc Almighty, has described saying: 

"Jhey want to extinguish the light of Allah with their moaths, tmt 
Ailflh refiises except to ptrfect His Hght, ahhough thedisbelievers 
dislike it" (CJur'an: At-Tawbah: 32) 
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Causes of Inheritance 
and the Legal Inheritors 



Inheritance is Ihe transfer o[ l lu- kpil possi-ssiun ol'a deceased person to 
his hcirs, ntcortliii" lu (hc laws «f inlwilmKC «wdmiwal by Allah, 

There are three causes of inheritance: 

1. Blood Relationship: Blood rcl.iikm ref'ers to the relation between 
two persons by birth rather than by marriage, no matter how far or 
nearthe relationship is, as ]<>n^ as nothingor Lione blucks theni irum 
recciving t h c i i prescribed shares. Allah, Ezalted b e He, says: 
"...But those of [blood] relationship are more entittett [to 
inheritance] in the decree of Allah r (Qur'an: Al- Anfal: 75) 
Blood relationships inciude the forefathers, the offspring and the 
collateral rdaiivcs. l ho palernul f u relai l u: rs inciude the father, the 
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paternal grandfather and so forth in ascending lineage, who are 
linked through males to a common ancestor. The offspring indu.de 
the son, the grandson by the son and so forth in descending lineage. 
The collateral relatives include the brothers and their children, no 
matter how far down they descend, as well as paternal uncles, sons 
of paternal uncles (cousins). and so forth in a ilescending lineage'. 

2. Marriage: The marriage must be according to a correct (valid) 
contract of marriage, even if there is no consummation and the tv/o 
spouses have not yel met iri privacy. This is due to the statement of 
Allah, Eialtedbe He: 

"And for you is hal/ of what your wives leave if they have no 
chitd. Btd ifthey have a childjoryou is omfourfh afwhat they 
leave, afier any beaueit they {may have] made or debt. And for 
them [i.e. the wives) is one fourth..." (Qur in: An-Nisa: 1 2) 
The t wo spouses inherit frora each cither according to the aforesaid 
n», and afao in ihc CMt il .•. re™ ablc ilivnrce is pronounccd as Ion» 
as the worain is still in the wairing pei iod. in; diiring the waiting 
period, the womaii U still » kpil wile. The phrase "the correct contract 
of marriage" eseludes the incorrect crml/acts of marriage, ior [he right 
of inherit a nce arises from only a valid contract of marriage, and the 
i n correct marriage does not affeet the rulings on inheritance. 

3. The wald' (the freed slave's loyalty by virtue of emancipation): 
U is a relationship between the master and the manumitted slave, in 
which the former inherits any property the latter may acquire due to 
the formei-'s iavor Jone H> [lu: lalkT. The inheritance is from only one 
side, i.e. if the manumitted siam dies, the emancipator inherits from 
him, and nol vice versa. I f the emancipator dies, then his universal heirs 
by oneself, and not co universal heirs, inherit from this manumitted 
slave. To illustrate, the Frophet (PEUH) says, 

"The walit' is a bond iike that ofkmship"' 

(Related by Ibn Hibban in his Authentic Book of Hadith, and also 

relaled and deemed luhih (authentic) by Al-Hikim) 

Thus, he (PBUH) made the wald' similar to blood relationships. 

Therefore, the watt' is a cause for inheritance like blood relationships, 

according to the consensus ol Muslim seholars. Moreover, it is related 

in the Two Sahihs' that the Prophet (PBUH) sdd: 

"Vtrily, the waW isfor the emancipator." 



Inheritors According to Gender 

Inheritors are divlded imo male and ternak- heirs, Male heirs are ten: 

• The son, the son of the son, and so froth in a descending male 

lineage, for Allah, Exalted be He, says: 

"Allah tnstructs yon concerning your Mldren [i.e. tkeir portians 
of inheritance]:frr the male, what U eiptul to theshare of the tim 
femules..." (Qur an: An-Nisa': 1 1 ) 

The grandson is the same as the smi; i his is dne Lo Allah's statement: 
"O cMdren ofAdam.. ." (Qur 'in: Al- A ' raf: 26) 

And also Allah, Exalted be He, says: 

"O CftiWren of Israel..." (Qur an: Al-Baqarah: 40) 

• The father, the paternal grandfather, and any forefathers of the 

paternal grandfather. f'his is beamse Allah, !ix;ilted he He, says: 
"...And for one's parenU, to each one of them is a sixth ofhis 
estate..." (Quran: An-Nisa': 11) 

Moreover, the paternal grandfather is the same as the father, for the 
Prophet (PBUH) judges that he inherits one-sixth of the estate, the 
same as the father 1 . 

• The brother, wheth er h e is a f uli or hdf bro ther. This is because Allah , 

Esalted be He, says: 

"They reqttest front you a Ilegal] ruling. Say, 'Allah gives yon a 
rulmgconcerningonekariitgiu'itln'i ik-ieemhiutsiwrascendants 
las heirs]' Ifa man dies, leaving no child but [only] a sister, che 
will kare half of what he left. And he inherits front her ifshe 
Idiesand} has no child..." (Qur'an; An-Nisa': 176) 

This vci-sc re'ers to bmthcrs whu iiavc dilTnciH mol her». As fw fhosc 
who have the same mother, but have different fathers, Allah, Exalted 
be He, says: 

"...And if a man or «union leaves tteither ascendants nor 
descendaats but has a brother or a sister, then for each one of 
themisasixth..." <Quran: An-Nisa: 12) 
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• The son of a full brother or the son of a half brofher from the 

same father; as for the soii of the biothei » lio has the same mother 
u!' the liiavuseu bti I j t: lalher, he does not inherit beamse he 

is one ofthe blood relativcs. 

• The father's full brother (paternal uncle) and the father's half 

brother from the same father and the son of the aforesaid 
paternal uncle (cousin) and so furth in descendinglineage. However, 
the father's half brother from different fathers does not inherit from 
the deceased. To iUustrate, the Prophet (PEUH) said: 
"Give the shares ofsh, mh.-ni.im? Ipriwilv,! m the Quran) to those 
who are entitled to receive them. Then whatever remains should be 
given lo l/if iloscsl nwle i chtive ofthe dcwnsed."' 

• The husband, for Allah. Exalted be He, says: 

"And for yon is half ofwhatyour wives leave..." 

(Qui'an: An-Nisa*: 12) 

• The emancipator who has the right ofthe wali' or his heirs, s for the 

Prophet (PBUH) said: 

"The wata'fi.e. loyatty by virtue af emancipation) is a bondlike that 
ofkinship."' 
He (PBUH) said also: 
"Verily, the wala'is for the emandpatorf 
Female Inheritors are Seven: 

■ The daughter, the daughter of the Son (granddaughter) and any 
female grandchildren deseending from male lineage. To illustrate, 
Allah , Exal ted be He, says: 

"Aliah instructsyou wncerningyeurchildren f i. e. iheirportions 
oflnherltantej: fm the muk. whul is afiiul lt> the share of the 
two femaies, But ifthereate lonfy] daughters, two ormore.fbr 
them is two thirds of one's estate. And if there is only one, for 
her is half..." (QurM: An-Nis2': 1 1 ) 

• The mother and the grandmother, for Allah, Estalted be He, says: 

"...But Ifhehad no ehildren and the parents [atonej inherit from 
him, then for his mother is one third. And ifhe had brothers jand/ 
orsistersjjarhis mother is a sixth..." (Quran: An-Nisa': 1 1) 
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kadlth stating thai il I r , <pr,Vl I) satd 
Thcgniim i <t u i 

Mntt) ff/ftc aioiher i* no: olivef 
(KelatedbyAbu Dawud) 
. The sistef, whether a full sister or a half sister for Allah, Exalted be 

".../t mi (f b man o r womim (eoves neidter oscenrfonti nor 
descendants but has a brother or a sister, then for each one of 
theta h a sixth„." (Q u r an : An-Nisa' : 1 2) 

AJIah also says: 

"...J/ a man dies, leaving no child bui (onfy] a sister, she witt 
have halfofwhat he left. And he inherits from her if she (dies 
and] kas no child. But if there are hw sisters [or more], they will 
have two thirds of what he left..." (Qu r'an: An-Nisa': 176) 
« The wife (i. e. the widow), foi Allah, Btalled be He, says: 
"...And for them fi.e. the wivesj is onefourth. . ." 

(Qur'an: An-Nisa': 12) 

• Thefemale emancipator (inherits from thesktveshe hasfreed dueto 

the right of the wala) as the Prophet (PBUH) said: 
"Verily, the wala' is for the emancipator." 

Theaforesaidlistgenerallycoversthenumberofpossiblemaleandfemale 
inheritors, but in detail, they are fifteen rnale inheritors and ten female 
inheritors. One may checlt the referenccs «f SVmrf 'a/p (lslamii l.;uv) for 
more detail s in this regard; and Allah. Exalted be He, knows best. 

Tjpes of Inheritors According to Their Shares of Inheritance 

Inheritors according to their shares of inheritance are of three categories: 

• Thoseentiil' liosp > d i ; lliatdo notincrease unless 

through the radct" nor decrease unless through the W (reduction of 
the heirs' shares). 

■ Agnate relatives: Those whose shares of inheritance are not defined 

• Blood relatives: They are to inheril when there is none entitled to prescribed 

shares - eitept for the spouses - and when there are no agnate heirs 
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Those entilk-d lu prescribn! sbures are teri: spouses, parenls, [nilcnial 
grandfather, daughters, dmgburt. of tbe soo, sistcrs (wbetbcr I uli sisLers or 
LwJI'sUlco), Jiu! hiouifi '. r.nJ sisut» wfci. hnviiio sh:iw nmllicr. Each one of 
those entitled to prescribed shares wi]] be explained i n detail. 



I S cc ithiMoot n mc i 11 VI r n 'd. 'W- ,1 J /mV 

- » Utk M "1 «C-«*l»|l d- K» "'l M|l>V*H|i 

u, ■.■■U: \|.Mihiiri«KJ5)|5>2l*| anJMudiml.W) [5/387]. 
lk' , [WnAiW(js: [W , [V 1> AulhL-niiL- Boots of Al Bnkhari and Mwlim. 

4 Abu UlikulI {:*S7) i/21 and Ibn Mdjab (2723) [3/318], 

5 A Hubhii-i ;h7.12) I2.'l i ;,:ul Musi ini (41 I 7) [fi/54|. 

i: "I hs.s moiins ihal i I" 1 1 il- iiunuiiiiliL'J »);ivv Jii-s. Mil' cn»iiB|un>r iv bis inheritorsiij-eto 
tnhcrit ihc manumiUL'Ll salvc duc lo thu iia,h1 t?: I Iil- i'.,i,',i {;lv rii-r-d sknvV l.^alk by 
virtutofcmancipation). 

7 Al-BUum t«07l> |.tM»j. [bn UiM.o.1 : I9»> |II/.WS|. Hayniu,: 1.21 -1.71 | I ;)/ Ml |; 
«•aku *l BuldiArl (25.15 i -■ « I nwlMusii, , (37K1 1 5/387) 

■■1 Al-bukluii Clir'i |.". ; :i'(.| a u J Muslim (3767) [5/3B7). 

9AbuDiwSd(2895)[3/2014]. 

lu Ihi-nuH; Uh ;K'(HslriUi!iuniH Hk- ivmiinini; |Mrii,.is «i tsutv »n«ni> the ivi:^ rib.d 

linri b. llbl.4uk II ' -Uli ih nu i mal i 'l 'b. lali ifl.i Ilir i rt-Liibfd hiu. lak- 

tliaii ihares and Ulen i' n 'a; latc Iil i total» nvei tiierens n- [.-i-.il lili u irtii n 

isco W ifdisti'ihuted amiui:; Niv i'iL's; i i 1 .1 - : I 1 1 l.-" i . ljlIi ikIliiu, a > ilis sIilill'. 
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Inheritance of Spouses 



'li lll Sllll l! lllll Lll I lllll ll f ll il ll L I I I I [I 

h;':vu ,1 irhilJ Imale <>r km.iL^'.on I Iri nr. ,ir.i iLkt h.islwnd!, (.1 .1 «1 .•.iuUiiU! 
hv :\ur --.on. I lo^cva. ih: !rj.*;i.nul i:ilu'ril< 'iik I: 'i n:i i I" ■. I "1 >_■ J^yl.my. vvifc: h L ,s 
a child, or a grandchild by her son. To illustrate, Allah, Exalted be He, says: 

"Andfor you ts halfefwhat your wives leave ifthey have no child. 

But ifthey have a cltild, for you is nne fnurth of whal tkey Jrnve, 

after any beauest they Imay havej made or debt..." 

(CJurari: An-Nisa : 12) 

. I 1 >viIl ' ,1 • 1 1 1 ,Ki;. 1 I 1 I lllh l' ,1, I. IH lll I 'n ,H ll Ii lln ! Ll) 

I 11 l 111 1 il 1 h 1 u Ii I iil 1 I 111 il 1 : l 1 nun 1 1 l 1 1 11 
a grandchild by hr, - .,. 'W i^i Hk «m- m-rthcr) inherits one-eighth if the 
deceased husbanc \m a chilni .ir a ^l anddiikl hy his son. To illustrate, Allah, 
Exalled be He, says: 
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"...AnAfor them [U. tht mvei/ is onefaurth ifyou leave «o child. 
Biit ifyou leave a child, then fi, r thcm is «n e^/if/i n/ffiaf j-ou 
fcove, a/ier any beqaai yon \may havej made or (Jeif." 

(Qur'an: An-Nisi': 12) 



CHAPTER 




The father of the deceased or the paternal grandfather (i n case the father 
isdead) isentitled to inherit one-siith of the cslalc as. a p:esaihed diaie if the 
decea^ec has a mu: or a ^raiuisun hv liis son. Tbis is beeaa^e Allah, :'*a'.ted lu: 

"...And for one's parents, to each one of them is a sixth ofhis 
estate ifhe left children. . ." (Quan: An-Nisa'; 1 1 ) 

The ladici uf rne deeeased (m' Ihe paleruai yiaiullaihe] m iase ihe lallicr 
k dead! ii'Ju.-l lis oillv hi vii l'le nf as'.nalini: i!' ihe deei-a-Ad ;ns :i;> dlild, n: a 
grandehild byhis son. fhis ;s according lo ihe noble verse that states: 



"...Bui ifhekadno chUdren and the parents faWJ inheritfnm 
Mm, tlumfcrhis mother is one third..." (Quran: An-Nisa: 11) 
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In this verse, Allah, E»Jted be He, entitles the inheritance to both parents; 
the mother inherits one-third of the estate whereas the share of the father is 
not defined, Thcrcfiwv. ihc (iuhcr jjvo trkutivr n' manis ofihc «lale by virlue 

The father (01 the paternal grandfather i n case the father is dead) inherits 
by virtue of both prescribed share and agnation if the deceased has a daughter, 
oragranddaughter by his son. The Prophet (PBUH) says: 

"Grve the shares of the inheritance (prescribed in the Qur%n) to 
thase who are entitled to receive them. Then whatever remains 
shouM begiven to the dosest male relative of the deceased"* 
That is to say, the rest of the inheritance goes to the closest male relative 
of the deceased muwlv \:k ImIIict, u Ini ceiiisklereii llie tioscrii male- ,1 Ner Mu- 
son and the grandson. 

To sum up, the father has three cases: 
■ The flrst: The father inherits only by virtue of prescribed share if 
Ihe deceased has a son, or a grandson by his son, and so forth i n a 
deseending lineage. 
. The second: The father inherits only by virtue of agnation in case 
the deceased has no son, or a grandson by his son, and so fbrth in a 
deseending lineage, 
• The third: The tather inherits by virtue of both prescribed share and 
ilgnation i II lho d Oli 1 usai lui* <1 l1l!LIl;It-ci\ t s ;.l i L^l 1 1 ^ h I l ■ i ■ i j l' 1 1 1 s m ) n . 
The paternal grandfather is the same as the father in the above three cases 

asmenlioned i:i llie tjurjn .mil &cS fl'i ophetk Tradition) i n cas c the 

father is dead. However, the paternal grandfather has an additional fourth 
case, namely if the deceased has f uil broth ers, or half brothers fram the tather s 
side. Scholars have two dif1eri.nl npmiuns ir this regard. 

The first opinlou is that paternal grandfather of the deceased equally 
shares the estate with the deceased's brothers without preventing 
them from receiving their share, and then they all equally share the 
remaining estate by virtue of agnation according to certain known 
rules in this regard. This opinion is based on the faet that the paternal 
grandfather and the brothers of the deceased are equally agnate 
relatives of the deceased's father, who is already dead; the deceased's 
paternal grandfather is his father, and the deceased's brothers are his 



sons. Therefore, the ifewawd'Miirtenial graiuifiilhcriind ihc itawni's 
brotherssharetogethertheeslnU sntl ihc paici usil grandfather istobe 
treated as anyone ol ihcm icij.ailiia; inla-i imm-c. This is thcopinionnf 
agroupof the Propiict's Cnmpaniniis such as 'Ali Tbn Abulalib, Ibn 
Mas' ud, Zayd Ibn Thabit, and it is also the opinion of Imam Malik, 
Imam Ash-Shafi'i, the two Disciples of Imam Abu Hanifah.' and 
ihc ii't'll-kntiwn opinion rq>i>vU:d In have bccn inaiiUaiiictl by Imam 
Ahmad in this reganl. 'l h 17 ivadia: 1S1I» npmio;i :>r. ihc. basis of mani 
evidences, ijtihad,' and .1 1 1 a 1 1 >iiit a' d«Juc*.>»ro. tvhfch aic memioned 
in the elaborative main volumes on inheritance. 
The second opinion is that the eiistence of the patemal grandfather 
prevents the deceased's brolhers ironi inheritance jusi as the «istence 
of the father does. This is llu- opinion of Abu Bakr As-Siddiq, Ibn 
' Al)bas,aiidlbii A/-7.ubayr. U 1;, alsu rqiorted loliavebeenadoptedby 
'Uhman Ibn 'Affan, A'ishah, Ubayy Ibu Ka'b, lab i r Ibn Abdullah 

■>i '■> 1 . Ii i - H. ..|. m.-., n 1 m,...] I. 1 u.. U.. '. I I 1 liUi, 

and it is one of the opinions reported to have been adopted by Imam 
Ahmad. Moreover, tbis opinion is the nne maintained by Shaykhul- 
Islam Ibn Taymiyah, Ibnu]-Qayyim, and Sheikh Muhammad Ibn 
' Abdul- Wahhab (may Allah have mercy on them all). They have 
basedtheiropiniiMU.il maiiv pnml's, and ibisis llu- preponderant one 
compared to the first, and Allah knows best. 



I Al-Bnkhari (6732'i I jiilI 117) [b/54] 

YmufiWil Muhammad [Imul-Hasaii Asli-Sliayhani. 
' ' 1 1 1 1 1 , n.ii^ 11 i j u<n ml 11 Mil, j I 111 i! Ugllicill 1,1 legal qu«[Mll. 

b.iscei 011 iliL iaLTpvL, li,ai ...ml .l^pi.c.ci, *a ni lk- i : ..ar raiaulu' ia is: I Iil- Qii.: : ;ai. Ihi. 
Prophels Siruiiafr. Conieiisus nl schnlars aiui Aimlniiy 




Inheritance of Mothers 



The mother of the deceased has three cases regarding inheritance: 
The first casc; The mother inherils one-sixrh uf the estate if the deceased 
has an Lnherltlng deseendant, such as a child (male or fcmale) or a 
grandchUd by the son, or in case the deceased has two or more siblings, 
whether males or fe males. This i s because Allah, nxal(ed be He, says: 
"... >tit<f far cmf'j parents, to each one of them is a sixth ofhis 
estateifheteftchildren..." 
Then Allah says in the same verse: 

"... And ifhe had brothers (and/or sisters],Jor his mother is 
a sixth..." (Qur'an: An-Nisa*: 1 11 

The second case: The mother mherits one-third of the estate if the 
deceased has ncither a desceiidani hcir, such asa child or a grandchild 
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",,.8«t ifhe had no children and the parents lalone) inherit 
frotrt him, thenfor hk mother is one third..." 

(Qur'an: An-Nisa : H) 

The third case: The mother inherits one-third of the remainder of the 
estate, not of the estate itself, in any of the following two cases: 

• If the deceased is a female and she has left a husband, a father and 

• If the deceased is a male and he has left a wift, a father, and a mother 
These two tascs arv kmiivn <n ihr ' Vimtriyyttldn because 'Umar Ibnul- 

Khattab has judged that the mother is to inherit one-third of the remainder 

of the estate after the deceased 's ^pl>^l^L' receiws lus/lier sliorc of the estate J . 

Commentirig on these two cases, Shayfchul- Islam Ibu Taymiyah (may Allah 

have mercy on him) said: 

"The opinionjudgi , by ' L 'mar is the suundest opinion, because Allah, 
Ex,i!lal k: Ue, entitki ih,- m ,il u . r lo «rlimf onc third oflhe est.ite if 
ilte r wo p.ifents wili u:!,,; '! liie deee,::.e,t ..e,>! ,><■ .luuglilcr, Ailidt sari, 
'...But ifhe had no children and the parents [alone] inherit frcm 
him, thenf 0 rhismotherh™ethird..:{QuT\n-.k r ,K\&.U)After 
the deeeased's sihmse ,v,y,''i es j i L ■ i ■ t-reserihed slttue. the ivmaiitdei- 
uflite estate is ronsAfau/ llic iulhvilaih-r 'ilte pataitsi tlicy arv lu 
dieide ii heitreesi iitetti i. 1 . 1 ihc seone \\\ty <}<■: wiioic estate is divi,ie,i 

Ih'iWLYtl tllC'H if' 'h;' atYLu'SiV? i'iL/S tt-jither d iic-W'lidittli heit tioj- m 

api/Hit, l'hii h fatt like the o w m-Ikh the tieee,iseii ieaves a n tmsetikd 
del'l ,t» ivjtf; Mu* I" /Ji-:.-, ■(.'((■!]' tirfi. t!:a: the l-neenis togctltej share 
'Ih- rami'mder af the eshite ,;.< one-third fti: titi; tue-dwr ,md the '«f 
for the father." 



1 Vk •Unmriyyat.in (the IV, - I(ulin ¥ s Udibuted io ■Umar [hnul-Khattib): Tow cases 
iif inberiuiiH.:, Hit lira I ul whirh iiiviil™ a husband, a father and a mother of the 
deciMsed; Uk schhuI himln-w ivtfc. a fmhcr and a mother. 

2 M R.i»I..Ki t • •> W»l KV.H AJ-S >i-.m, IS. *: J'h'i-M. ■-■\hJ.ir lun*|<l<w:»|iar»J| 
and Ibn Abu Shaybah (31044) [S/243]. 




The grandmotbci' intan! hcn; is liur Itill jirandinother. who is cntitled 
to inherit. In other words, it is every grandmother related to the deceased 
thrnugh the motiieis nnty, sudi as Hit- maliTnal yraudmnthk']-, her mocher. 
the latter's mother, etc. It is also every grandmother related to the deceased 
Ihrough the facliers ani} 1 , sudi as the fatheiV nuilher, 1]ic palnnal yrand t'athor s 
mother, and so mi. A inll iiiaiid mother is also the onc whose daugriler is a 
nuiltUT "i Itu- l'iitlu-r, a rmtclicr ol llie pntcrua! graniliather, or a mother of 
the paternal grandfather's father, etc. However, the grandmother who is not 
entiUed to inherit is the one whose son is the mother's father, or the paternal 
grandmother's father, etc. Sudi a grandmother does not inherit as she is 
regarded as acognate relative. 

E u sh< n-1 , Ibu l^i-;lcilLi lu hl ]it:i- 0.7 r t L i 1 1 c: 1 3 l<> inhfril iscilher on t' ofthret 1 : 
• The one whose d a ud 1 1 er i s i- i 1 1 k: r 1 ! i l- 1 1 1 o 1 1 1 <j r o r a m al ern al grandmother of 
the deceased; she is related to the deceased only through a female lineage 
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• The one tvhose son is either the father or a paternal grandfather of the 

deceased; she is related to the deceased only through a male lineage 

• The one whose daughter is a mother of either the father or a paternal 
' er of the deceased 



However, the graridmother who is not entitled to inherit is the one whose 
son is the mother's father, or the paternal grandmother's fether, ete, In other 
words, she is the one who has a male child whose immediate ancestor and 
offspring are two femaies, provided that she is one of them. 

The evidence that a grandmotliei i; tn nlieril is derived from the Sumiah 
(Prophetic Tradiriun} and v-hnlsuV .-oi-viimis. As for the proof in the Sunmilt, 
it is narrated on the authority of Qabisah Ibn Dhu'ayb (may Allah be pleased 
with him) that: 

A ^randmoiher went to Abu Bakr asking him for her share of 
inheritance. Hl si i 1 j,7i! •,■.<* i for you in Ailah's 

Book (the Qur'An), nor do I know anything for you preseribed in 
the Sunnah of the Messenger of Allah (PBUH). Go home until I 
ask the peapk. Wr lla» aakrti tltc pcople, tmd Al-Mitghhah Ibn 
Shu 'bah said, 'I had been present with the Messenger of Allah 
(PBUH) K'ficfi he gavc a gnmdmolher one-sixth ui the estate' Abu 
Bakr said, 'Is there anyone with you (to testify that the Prophet 
(PBUH) did so)?' Muhammad Ibn Maslamah stood and said the 
same as Al-Mughirah Ih» Shu 'bah had said. So Abu Bakr granted 
herthcsixth \nather grandmother cam, to Umar Ibnul-Khattab 
askingltim for her .<ft.tr.* af inheritance. lle said, 'Nothmg has bttn 
preseribed for you in Ailah's Book but a sixth (of the estate). If there 
are two ofyou, it is shared between you, but whoever ofyou is the 
only one leftgetsitalV' 

(Related by the Five Compilers of Hadtth «ccept An-Nasat, and it 
is deemed sahih (authentk) by At-Tirmidhi) 
It is also narrated on the authority of Buraydah who said: 
"The Prophet (PBUH) entitled the grandmother to one-sixth ofthe 
estate m case of the. absenee. ofthe mother oj the deceased"' 
(Related by Abu Dawild and deemed s.ab,!h (authentic) by Ibnus- 
Sakan, Ibn Khuzaymah and Ibnnl-Jarfld) 



The aforementioned two hadiths Lmply that a grandmother li,ut thc rlgh: 
to inherit one-sixth though, as Abfi Rakr As.-Siddiq and ' Umar lbnul-Khattab 
indicated, there ia no ruling for grandmothers in this regard i n the Quran. 
This is because the ruling of inheritance regarding inothers that is mentioned 
iri the Book of Allah is restricted to the direct mother. The grandmother cari 
also be called .1 mother, «5 Almighty Allah, says: 

"Prohtbited tvyou [for marriuge] are your mothers..." 

{Qur'an:An-Nisa:23) 

Bui slu; is no; om; tiMliost: tntitk-d to tho prewribwi sh«r«s of inheritance 
mentioned in Quran. In spite of th is, it i.s the Messenger of Allah (PBUH) who 
entitled the grandmother to get one-sixth of thc esiaic, so her hiherUiina' is 
confi rmed by a proof from the Somiah ( Prophet ic ' [ Vli d i r i o 11 ) . 

Likewise, a grandmothers inheritiiiice is confirmed by the cmisensus of 
scholars. There is no disagreement atnony scholars regarding the right of 
inheritance either for the direct maternal grandmother or the direct paternal 
grandmnther; hou'ever, they msagreed concerning othcr grandmolhers. lho 
'AbbiiSandsome b lu n lili 1 111 Imothersto inherit however numerous 
they are, provided they are on 1 h c sams: kvd of kinship to the deceased, ezcept 
the grandmother whose son i s a non-inheriting grandfather of the deceased, 
such as the mother of mother's father. Some other scholars are of the opinion 
that ooly three grandmothers are entitled lu inheritance, nameiy the mother 
of the deceased's mother, the mother of the deceased's father, and the mother 
of the paternal grandfather of the deceased. 

The non-existence of the mother of the deceased (such as being dead} is 
a condition for the grandmother to inherit. This is because the grandmother 
is related to the deceased through ilit morhor, anti t lu- lega) principie m this 
regard states that whoever is related 1o the deceased through a certain 
person is prevented from inheritance by the same person (except in certain 
casesl. Scholars unanimously agree that the mother excludes all grandmothers 
from inheritance. 

How Grandmothers Inherit 

Ifa grandmother is i.mly surviving grandmother, with the absence (i.e. 
death) of the mother, she is to inherit one-sixth of the estate as previously 
stated. However, the opinion stating that the grandmother, just Itke the mother, 
is to get one-third if the deceased has neither a deseendant heir nor two or 
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In case there are more than one grandmother and they are on the same 
level of kinship to the deceased, they are to equally share one-sbcth of the 
eslale as Ihe |>r»plK'l's C jniipsinKMiv iudi;ed in such cases. The reason for this 
is that they are more than One and that the share of the grandmother(s), which 
is one-sixth, is independent and equalfy divided among them, as there is no 
male heir who cati share them their one-sixth share of the estate. Hence, one 
grandmother is equal to many grandmothers in fhis case, just like the ruling 
on the inheritance of more than one wife. So, none of such grandmothers is 
more privileged, as they all are on the same level of kinship to the deceased. 
However, if one of them h cbscr lu :he deceawd, <iht is i» lake the one-sixth 
of the estate alone, whetlicr she is from ihe patenial or lho maternal side. 
Thus, such a grandmother prevents the other remote grandmothers, as they 
all are considered inothers slm i ih', ihe same uhei iismv, so if they are more 
than one but wiih differcm leveisal kinship, the inheritance goesto the closest 
to the deceased. 

The grandmother who is the father's mother is to inherit despite the 
«tistence oftlw father, aiul, likcv.-ise, the grandmother who is mother of the 
father's father is to inherit despite the ejdstence of the father's fether (i,e, her 
soli); thus, -.Iur is nol cjiduded by the one though which she is related to the 
deceased, in contrasl to the rule that states: Whoever is related to the deceased 
through a certain person is prevented from inheritance by the same person. 
This is according to the hadith narrated by Ibn Mas' u d ( -«M A liali bc plcascd 
with him) who said regarding the graiidmother and her son; 

"Sfie was thefirst grandmother wliom the Prophet (PBUfy judged 
to begive a sixth (of the estate) despite the faet that she had a son 
whowas stiUalive." 
(Related by At-Tirmidh!) 
The reason behind this is that the grai i d m i i : I s cr i u 1 1 1 1 s cas e d oes not replace 
the one through whoni she is icLr.ed In tlu- deceased in inlicritance, so she is 
not to be prevented from inheritance in case that person ejdsts. 

Shaythul-Islam Ibn Taiymiyah (may Allah have mercy on him) said: 
"The opinion ofthose who maimaiti thai WStocver is related lo the 
deceased through a certain person is prevented from inheritance by 
the same person.' is invalid in erery respect, forward and baekward. 
On the one hand, nol eveiy oac who is related to the deceased by 
someom is prevented by the latter from inheritance. To illustrate, a 



maternal ludfbn>ihe> m n «iler is not prevenied front inheritance by 
the existente of the mother. On the olher. iftlsc dcceasat has a ion 
who has died, the latter's son prevents the deceased's paternal uncle 
f: om inheriimKc. I.ikewise, if the deceastd has a brother wko has 
died, the latter's son prevents in: (minimi tanin jrom inheritance. 
Thereare othere.\atnples sitnain^ iiint tltc cwtmfon «J 'a person from 
inheritance canbeth rough th e exis(en ceofsomeonewhomtheformer 
does not relate to the rfamvi i'. RtitSwr, the real reason is that whoever 
gets the. share of tinother is ezduded from inheritance by the latter's 
existencc, providal the lutivi fs daster in kimhip to tlte deeeused. 
Since the gvandmothcrs replnee the mother in inheritance in atse 
the biller is abseni (i.c, dectei), tltey ant eicluded from inheritance 
by the molher's existetu:e, oven ifthey do not relate the mother to the 
i'natsed. And Ailuli knov.y i'ji 

Endnotes 



1 Abu Diwud(2894 [3/213]. At-Tirmidhl (2lttV Ibu .\-Uiah (712-1) :.V3ISj. 

2 AM DSwud (2895) [3/2014]. 
3At-TirmidhI(2107) [4/421]. 
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Inheritance of Daughters 



The deceased's daughter inherits half of the estate on two conditions: 
The first condition: is that she is the only daughter of the deceased. 
The second condition: is that the dereased does not have a son (or 
sons) so that they ii>iii:lv lum-i i;uv aynation tothe deceased. 
The evidence is shown in the verse as Allah, the Almigbty, snys: 

"Allah instrttctsyouconceTningyourchitttren [U. theirpertions 
of inheritance]: for the male, vrhat is etptat to the share of the 
tnofemales. But ifthere are [only] daughters, two or morcfor 
them is two tkirds of one J s estate. And ifthere is only orte,for 
her is half..." (Qur an: An-Nisa : 1 1 ) 

The phrase "...And if there Is only one..." implies the condition that she 
does not inherit half the estate unless she has no sisters {from the deceased); 
and the phrase "...for the male, what Is eaual to the share ofthe twofemales..." 
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implies the condition that she must have no brolhers who are agnate heirs to 
the deceased. 

The daughter of a late son of the deceased inherits 
haif the deceased s estate on three conditions: 

The flnt condition : is Ihe lioii-esisrenceof a male relative to makeher 
an agnate heir, namely a brother or a son of her paternal unde, who 
are of the same level of kinship to the deceased 
The second condition: is the non-existence of a participant heir of the 
deceased, namely a sister or a daughter of her paternal uncle, who is of 
the same level of kinship to the deceased. 
The third condition: is the non-existence of a descendant heir who is 
higher than her in level of kinship to the deceased, 
Two daughters 01 more inherit two-thirds 
of the estate on two conditions: 

The first condition: is that they must be two or more. 
The second condition: is the non-esistence of an agnate relative of the 
deceased, namely his son. In this regard, Allah, Exalted be He, says: 
"Allah Instructsyou concerningyourchtldren {i.e. theirportions 
ofiaheritancef.for the male, what isequalte the shareoj the two 
females. But if there are [onfy] daughters, two or more,fbr them 
is two thirds ofone's estate..." (Qur'an: An-Nisa': 11) 

The phrase "...for the male, what is equal to theskare ofthe two females..." 
indicates that the non-ezistence of an agnftte nmlc lelstive is a condition so 
that daughters can inherit two-thirds. The phrase "...But if there are [onlyj 
daughters, two or more..." indicates that they must be Iwo or more, 

Some «holars have mistakenly undersliKid lfn; aforenienlioned verse and 
thought that two daughters are not to inherit two-thirds of the estate and that 
they must be three tbu^lilers <n itusio. This is the opinion adopted by Ibn 
' AbMs, unlike the majority of scholars who raaintain that two daughters or 
more are to inherit two-thirds of the estate. This is stated in the hadith narrated 
by Jabir Ibn ' Abdullah (may Allah be pleased with him) as saying: 

"The wife of Sa 'd Ibnur-Rabi ' v/ent to the Messenger o) Allah (PBUH) 
with her two daughters and sahi 'O Messenger- of Allah! These are 
tkedaughtersofSa'dlbnw-Rah vfa c/nf/iei waskilledasamartyr 
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wkm he mu vrith yon «t the Ritttk of l'hud. "i'heir paternal uttde 
has Itikcn thcir prvpcriy, uikI hc Istn not kfl anythingfor them. 

• I 1 1 ' 1 l ' L I 

Messenger of Allah (PBUH) sah!, 'Allah will decide regarding the 
militer. Then the iwv of „iheritnnee wos revcdkd. Therefore, the 
Messenger of Allah (PBUH) catled the unde of the daughters and 
said to him, 'Cive the two daughters cfSa 'd two-thirds (of the estate) 

r n i l isyours 

(Related by the Five Compilers of Hadith eicept An-Nasai and is 
deemed tosan (good) by At-Tirmidhi) 
The hadith proves that two daughters are to take two-thirds of the estate 
d e 1 i \ u t | i 1 1 t i t i ! i .is 

subject and a Prophetic explanation of the verse that states, ". ..But iffhere are 
[only] daughters, two or more, for them is two thirds of one's estate..." The 
hadith is a demonstration of the meaning, ta< verse, prattieularly bccaiue the 
wason iur tbcrwdalfctn «iflhis wnse is the storv «r ihc iwi liaiijshters ofSa'd 
Ibnur-Rabl' and the question of'theit mother regarding their inherilance. 
Moreover, when this verse was revealed, the Prophet (PBUH) called their 
uncle to order him to give them their share of estate. 

As previously stated, some scholars are of the opinion that three or more 
daughters, not Iv.'iisinrKT, arc lu ii; : n:i;i two lliirds of t iur t-rsUite. The rcpiylo 
this uijinion cari lu: thruugh nurny primfs. Amtiii>; lhem i.-. 1'ie iacl timi Afiah, 
Esalted be He, has emitled the male to inherit a share equal to that of two 
females; siace a female gets one-third in case there is a male, whose degree of 
agnatiors is hiphtr, linen, widt grvulcr miso», she grts one-lhird in case 'here 
is a female like her, whose degree is lawer. It is a method of pointing out the 
major by relating it to the minor. Allah, Rsalted be He, has mentioned the 
share of one daughter literally and that tiflwo «iuigNcrc by rndication. Hence, 
the phrase "...two or more..." i n the aforementioned Qur'anic verse indieates 
that the preseribed share of d gh i not iners vith their number, 
even if they are more tiran two; and Allah knows best. 

The two daughters of the deceased's son are regarded as daughters of the 
deceased himselfas regards inheritanet \ i f tht deceased s soti lsdead). So, they 
irf to bc given iwt u t i li t i i,! i i r usins (d lilin , 
sons of the deceased) of the same degree of kinship to the deceased. Two - thi rds 
are to be. giwn i" Ihc j-rantliluiiuhlcrs of liur dcarastrd by mc.ans of analogical 
deduetion, i. e. considering them two daughters of the deceased, provided the 
three following conditions are fulfllled: 
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1- They must be two or more daughters. 

2- The non-exi3tence of an agnate mile heir of the deceased, namely a 
grandsori (son of the deceased's son), whether he is their brother or a 
cousin of the same degree of fcinship to the deceased 

3- The non-existence of an inheriting descendant of the deceased, for 
such an heir is higher in level of kinship to the deceased, such as a son 
or a daughter of the deceased; and Allah knows best . 

Endnotes 

1 Abt Dawtd (2891) [3/212], At-Tirmidhi (2098) [4/415] and Ihn Majah (2720) [3/316]. 

2 In thii regaid, LtshouldbetikeilLiltoconsiderationtliateveiy geneiation is prioi lo the 
fbllowingoiie i n inheritance. 
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Inheritance of Full Sisters 



Allah, Glorified and Eialted be He, has instructed the share of full sisters 
(frgm the same parents) and ps4rrii.il h»i f sisicr» with brothers who are not 
from the same mother. This is stated in the following verse at the end of the 
SuraofAn-Msa (Women) 1 : 

"They requestfrom yon a [legal] rulirtg. Say, 'Allah gives you a 
rulingconceming anehavingneither descendants norascendsmts 
[as Junrs/. If a man dies, leaving tto child but [onfy] a sister, sJie 
willhave halfafwhat hekft. And heinhtrits from her ifshe [dies 
and} has no child. But ifthere oretwo sisters [ormore], they will 
hare twa tkirds ofwhat he left. If titetv are both brothers and 
sisters, the male will fiave the share of twofemales..." 

(Qur'an : An-Nisa':176) 
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Allah, the Almighty, has also defmed the inheritance of maternal half 
sisters with maternal half brothers m the tollowing verse: 

"...And if a man or woman leaves neither aseendants nor 
descendauts bui Iui> a lnvllwai < <i.<ii j, then Iwcachoneofthcm 
is a sixth. But ifthey are more tftan two, they diare a third..." 

(Qur'an:An-Nisi':12) 

According lu Ibe Iwo vena, inciiiioiied alww, the l"ul sisici is lo be glwn 
li.iliuillic eslate provid;xl l hal ;hv killu-vme, linu condilicin* are fdfilled: 
ThefirsStonditiimiisilienoii-csislenceofanagtiateielativc, nanielj'.a 
full brother. This is according to the verse, "...Ifthere are both brothers 
and sisters, the mate will have theshareoftwofemales..." 
The second condition; i s 1 1 h: iinu-esistence of a participant heir, 
namely, a full sister, as Allah, Exalted be He, says, "...Ifa man dtes, 
leaviitg no child but [anty) a sister, she will have halfofwhat he teft. 
Attdheinhertts front kerifshc Idies and} has no dtild. But ifthere are 
two sisters [crmare], they will hare two thirds of what he left. . ." 
The thifd condilion: is the non-c-xislence of ascendanl male heirs, 
namely, a father and a paterual grandfather, according to the soundest 
opini 011 of seholars with regard to this case. 
The fourth condition: is the non-existence of deseendant heirs, 
namely, the son, the grandson by the son in deseending lineage, 
the daughter, the yraiiddauidHcr b ¥ ih, son however is her I'alher in 
deseending lineage. 
The evidence of these two «mditkins (i. e. the third and the fourth) is that 
brothers anil sisters are ihc heirs hulu ca.se ol x\tc kalalah which is (he case of 
the deceased taring ueiUicr tlcsceiuianls nur asicndanls (as heirs). 

A paternal half sister inherits half of the estate on five condilimi.>, linu- 
of which are the same condiihnt* Ibai guvenl llle inherilancc ofa full sislcr 
mentioned aboveand the fifth condition is the non-existence of a full bn ulur 
or sister. This is hcuiusc ihey are slnni!;er in f heir degrec uikiriship Ihan the 
]i;ile:na: 1 1.1 1 1' sister. 

Two or more full sisters are to inherit two-thirds as stated in the Qur'anic 
verse, "...But if there are two sisters {or more], they will have two thirds of 
wluilhe U'j'i.."\ InAL-ver, there are fourconditions that mustbc fulfilled sothal 
they can inherit the two thirds: 



The first condition: They should be two or more, according to thc 

verse, ", „But ifthere are two sisters [or more]..." 
The second condition: The iion-existenoe of an agnate male relative to 

them, namely one or more Cuil brothers, as Allah, Exalted be He.says, 

"...Ifthere are botk brothers and sisters, the male wilt have the share 

oftwofemales..." 

The third condition: The non-existence of descendant heirs who are 
the child ren and grandchildren by the sons, as Allah, the Almighty, 
says. "...I/a man dies, learingno childbut fanly] a sister, she willhave 
halfof what he left..." and theu Allah says, "... But if there are two 
sisters for more], they will have two thirds of what he left. 

The fourth condition: The non-eidstence of male ascendant heirs, 
who is the father according to Ihe consensus of Muslim scholars, The 
male ascendanl heir in this aisc nuy be also the paternal grandfather, 
according to the soundesl opinion in this regard. 
Two paternal hal f sisters o r mori: aiv ui inlierit two-thirds as there is 
a consensus that the verse regarding the kalalah is applicable to them 
"...If a nian dies, leaving no child bui [only] a sister, she will have 
half ofwhat he left. And he inheritsfrom her ifshe Idies and] has no 
child. But ifthere are two sisters [or more}, they will have two thirds 
ofwhat he left..." (Ouraii: An-KisS': 1 76) i Imvever, they are not to 
be given the two-thirds unless the) fulfiU five conditions; the first four 
conditions are the «wnc like ihc previously mentioned conditions 
regarding the inheritance of full sisters 

The fifth condition: is thc non-existence of full sisters or full brothers. 
Hence, if there is one or more full sister or brother, the paternal half 
sisters are not tn inheril two-thirds. They are 10 be exduded from the 
i n heri t a n ce by the eiistence of a (u 1 1 b n H h o r o r u«> l'u 1 1 si sters un less t hcy 
havean agnate relative. However. ifii nnlyovk' tuli sister, the paternal 
hall'sisler(s) is to be given one sisih ro comploti ihe two-thirds. 
in clisc ihere is only a daughter and one or more granddaughters by the 

the daughter is to take a half and the graiiddaughtt'i (s) h)' thc ion is to 
one-sixth as the remainder of the Hvti- thirds. This vas the verdict of Ibn 
' ud (may Allah be pleased with him) in such a case as he said: 

"This was the verdict ofthe Messenger of Allah (PBUH) in this regard'.'' 

(Related by Al-Bukhari) 
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The reason for this is that there are more than one daughter lot the 
deceased and hence they are entitled to two-thirds according to the verse in 
which Allah, Exaltedbe He, says, "...But if there are two sisters [or more], they 
witt have tvo (hirds ofwhtf he teft..." The daughter is given a half betause she 
is higher in the level of kinship and one-sixth is left for the j>randdaughter(s) 
of the son as the remainder of the two-thirds, provided that the following two 
conditions are fulfilled: 

The first condition: The non existence of an agnate relative to her, 
namely a grandson (by a son) who is equal to her in the level of kinship 
whether he is her brother or a male cousin (son of a paternal unde) 

The second condition: The non-existence of a descendant heir who 
is higher than her i n the level of kinship except the daughter (of the 
deceased) who inherits a half, as the granddaughter never takes one- 
sbtth except with the daughter. 
In case there is a paternal half sister with a full sister, the fortne r takes one- 
skth as a remainder of the two-thirds, according to the consensus of scholars as 
stated by more than one scholar, This is according to the analogical deduction 
by comparing this case to the case of the granddaughter (by the son) and the 
daughter, However, the paternal half sister is not to take one-siith unless two 
conditions are fulfilled. 

The first condition: is that she must have cmly one full sister who 
inherits a half as a prescribed share. If, however, there are many full 
sisters, they exdude the paternal half sister as they together take the 
two-thirds leaving nothing for her. 
The second condition: is the absence of an agnate relative of hers who, 
in this case, is her brother. If she has a brother, then they (she and her 
brother) are to inherit the remainder by virtue of agnation, after the 
full sister receives her share. This remainder will be divided between 
them on the basis that a male is to receive the share of two females. 
And Allah knows best. 



1 Chapler Na 4 of the Quran. 

2 Kalilah: A case rekted to the rulings on inliei -imiKi-; in ihis insi' the tkceasd leaves 
rifither descendants nor ascendants (as htirs). 

3 Al-Bukhiri (6736) [12/21]. 




Inheritance of Sisters with 
Daughters and Inheritance 
of Maternal Siblings 



In tase ihcrc is a (tiiiijjliler (oi'the deceased) or more, witlume ur more full 

or more ls/are to be given herilheir prescribed share. However, the majority of 
scholars from amongsl the Coinpanionsand iheKucccssors oftheCompanions 
bdievc lliiiL full sisters or patemal half sisters fon» an agnalt: relatlon with the 
daughteis This is what the scholars of inheritance call "agnation with other 
relatives." l'hus, they a re Co be «ivori wlialever reinaiiis from the. [irestribeti 
share of the daughters or son's daughter. This is illustrated in the hadilh relai ed 
by Al - Bukhari a n d ot h er c om p i tera o f 1U u K I lu h a t states: 

'Aba Mm (may Allah be pkased with him) was asked regarding 
a case of inheritance in whkh the deceased had left a daughter, a 
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son's daughter, anda sister. Hesaid, 'The daughter is to take one- 

halfand the sisi c r is to tak i • \-half. Abu Musa added, 'Go t o [bn 

Mas'Ud and he wiii idl vott the uune.' ibn Mas Hd was asked and 
was taid of Abd Mus&'s verdkt Ibn Mas'Ud then said, '(Iflgive 
the same verdkt,) I would stray and would not be of the rightly- 
guided. The verdicl I will jive in titis case wili be the same as that 
ofthe Prophet (PBUH); one-halj isfor the daughter, one-sixthfor 
the son's daughter so that both shares make two-thirds of the total 
estate, and the rest isfor the sister,' "' 
This hadiih is a clear proof that the sister, with the raistence of a daughter, 
is considered an agnate relative and is to be given what remains front the 
prescribed share ofthe daughter and the son's daughter. 

A maternal sibling, whether a male or a female, is to inherit one-sixth 
and if they are two or more, they a re to inherit one-third and then it is to be 
divided equally among them, whether males or females, In this regard. Aliah, 
Exalted be He, says, 

"...And if a man or woman lemes iteitker ascendants not 
descendents buthasabrotheror a sister, thenfar each aneafihem 
is a sixth. But if they are marethantwo, they share athird..." 

(Qtir'Sni Ati-NM': 12) 

Muslim scholars have unanimously agreed that the siblings intended in the 
verse aie maternal halfbrothers and sisters. W vraseven recitedbylbnMas'ud 
and Sa'd Ibn Abu Waqqas in the following vts) of recitation: "„.but has a 
brother or a sister by the same mather..." Allah, Exalted be Ke, has mentioned 
the siblings in this verse withoul giving preference to anyone over the other, 
accordingly, the female is equal to the male in this regard ! . Imim Ibnul- 
Qayyim (may Allah have mercy on him) said, 'This is the sound anatogical 

and the utidetstanditigafthepraminentCompanions of the Prophet (PBUH)." 

One maternal sibling is to inherit one-sixth provided that the three 
following conditions are fulfilled; 

The fiist condition: The non existence of a descendant heir 
The second condition: The non-existence of an ascendant male heir 
{suchasafatherofthedeceasedorthe deceased's patern al grandfather, 
and so forth in ascending lineage) 



The tfiird condition: He or she must be alone. 

As for the inheritance of maternal siblings, they are to inherit one- 

third under three conditions, They are as follows: 
The first condition: They must be two or more whether m ales, females, 

□rboth males and females. 
The second condition: The non-existente of a male descendant heir, 

namely a deceased's son or a grandson {by the son) and so forth in 

descending lineage. 
The third condition: The non-existence of an ascendant mile heir, 

namely the father and the paternal grandfather and so forth in 

as c e r) d i ng lineage. 

The maternal siblings are characterLzed by five rulings: 

The first and the second rulings: There is no preference for the 
male over the female among them in inheritance, whether there 
is one maternal sibling or more, In case there is only one sibling, 
Allah, Exalted be He, says. "... And ifa man or woman leaves neither 
ascendants nor descendants but has a brother or a sister, thenfor 
each one of them is a sixth..." and in case they are many, Allah, 
Esalted b e He, says, "...But ifthey are more than tm>, they share a 
third..." According to the msijm-iiy u f Muslim scholars, the metning 
of haWah is: the one who dies leaving neither ascendants nor 
descendants; thus, the non-existence of ascendants and descendants 
is ik condition in sucfi y case. 'i'he descendants include the male and 
the female children and granddiildren (cliildr^n uf the deceaseds 
son) and so forth in descending lineage, and the ascendants include 
the father and the paternal grandfather and so forth in descending 
lineage. As a proof rhai there is iu> preference for the male over the 
female in this case, Allah, Exalted be He, says, "...But if they are 
more than two, they share a f/iird...»Therefore, it is clear that Allah 
has entitled them to share the inheritance together, and the sharing 
indicates that each one is given an equal share. The wisdom behind 
this, Allah knows best, is that they are relatives on the maternal side 
only, and they all are the same with regard to this. Hence, there is 
no preference for the male over the female in contrasl to kinship 
through the paternal side. 
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The thiid rulint; i'beiu.il hlint! t i ik I Hiu- d l isetl ihrough a 
female relativc Qx. 'lis moUic-r), vvi h e slill has ihe righ, lu inhettl in 
contrast tootherswho do mu IisIutsl ii lho roLiion n> dic (Iol.csisoiI is 
thtough a female such as the case of a son of a daughter. 
The fourth ruling: They partially exclude whoever caused their relation 
to the deceased and decrease his share (namely the mother in this 
casc). ThcrcWc, lho nuilhers share H'thc csCiUc in this caseiij.-cir.tM'!> 
from one-third to one-5ixth, ! as she Ls the cause of their relationship 
to the deceased. This ruling comes in comrasl with the general rule 
which states that whoever is related to the deceased through a certain 
pcison i.s p:evenULl huni inberilanLe bphe santo pektin. 
The fifth ruling: They inherit with the one through whom they are 
related to the deceased, i.e. their mother. while this is not the case 
normally. For example, the son's child (male or female) is not to inherit 
with the son. However, the paternal grandmother (i.e. the mother 
iii;i hulu r, i h.' -iidi n' "' |i ' jui-'i n. ,1 "i-.,n.ll.,i|-t r .uni so Ini-th in 
ascending lineage) resembles the maternal siblings in this ruling, as 
she is related to the deceased through her son, and yet she still has the 
ri£lU lo 'nheril.ik'spiU- :Ih- »1 ber son. 

To condude, whoever is related to tbe itu isi.vd ih -ojs;h a a- uii: ocrson 
i.s nol prcwnietl 1 1 om ii:hci;\iikch;. h, l' saiue | vrson unlcss lho laUfr iTpLkis 
I Ih' fnniHT ii: il'.ih'i LiiiCl'. I hmciet. i I" c I : l ■ lalk'i lIol-.-, nnl rephhT llu- l' 1 1 - 1 1 1 1' r. 
thcn there is no radiision. This is as i n the ,\iso <:■!' malernal siblings; lliey do 
i-.ul hiherit the share of the mother in casL of her iioii-e.cistctiL-e. Similarh, 
the paternal grandmother (mother of the falher or mother of the paternal 
S;i',iililf.>llu-i atul si? 1 1 .r t h in a.,LViu:iil::. li.k'aoe.' oocs :kiI UiLl: ihc hilhers or lho 
patenialgraodhitlu'i sshaics. oo: -.k :s lo inikah ivj-I-i am oi'rhcm hy virtue of 
UiOtlioihooLi iri L.isv ofhh' n-olhii s nun-i-sMi-nio; and AlLih knows bi->t. 

Endnotcs 



1 Al-Bllkhiri (6736)( 1 2,'JM. 

.1 'lln-sLlL-.Jllv, [.■..■ L. I, ■, ,1, ..l.I'.M. '.- I' -SiUllUlTIlVL'SUUL' 

h t il l i lI I c iLh[i n h llhi I ir I ill or I ill ilibn.. i i I J 
inherit or not. 
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Agnation 



Agnation linguistically in Arabic refcr- to Mu; uu'jnini; ..r niprHimng. 
In iht Liik 11] m 1 k ll. 'u 1 I, ,1 n 1 „im, nl h, ' 1 Mi 
the agnate relatives oi a person are his relatives from the paternal side: the 
father, the son, the (full oi paternal half) bruther and the fathers (full or hilir" 

p 1L.1 ali hpn.l 1 r \, 1, ilr 14 1 1 I 1' I uil.i 1 111 , |„ , 1 | ,n I 

tlu 1 p^tk^ii uhn ^cts arj ti lulet'i p^-l] sh: ! .:..-. Ih\.u.^' H' Ih 1 \r- jlme --v i t i 1 ! ;l;iv 
lljil 1 1 1 1 1 1 1 lis I r; h, 1 1 1 t h 1 I \> h I t 1 i I n 1 i! 'v i 
i.nl ilu'ir j,- r, ti. ;_;i-t m1i.ii n i.i.u ili -i ih, ui..'.l ',li.n cs u: mli.i 1 L _i 1 1 _ . ■ 

are distributed. Th 1 icc< ding t. m. , of the Prophet (PEUH): 
"Give the shans of the inlwritamc (prcstribed in the Quran) lo 
those who are entitied 'o receive r.iem, Then whatever remains 
iiuwlti fwgivm 10 th\ 1 W.»v muk rdnlnv oi lho uWcn.-. :L" 
Agnation is divided into three categories: being an agnate relative by 
oneself, being an agnate rehtiv.. b) othei relatives, and beiiigan agnate relative 
with other relatives. 
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The First Category: Agnation by Onesdf 

This category includes all males concerning whom there is a consensus 
that they are entitled to inherit excq>t the husband and the maternal half 
brother. Those who are agnate relatives by themselves are fourteen: The son, 
the son's male child and so forth in descending lineage, the father, the paternal 
grandfather and so forth in ascending lineage, the f uli brother and the paternal 
half brother, the son of a f uli brother or the paternal half brother and so forth 
Ln descending lineage, the father's fail brother and the father's paternal half 
brother and su Ibrlh i» .istcnding lineage, the son of a full or a half-paternal 
unele and so forth i n descending lineage. Lt also includes the manumitter; male 
or female, of a slave\ 

The Second Category: Agnation by Other Relatives 

This category includes fernr groups: 

1- One or more daughters of the deceased with one or more sons of the 
deceased, 

2- The daughter(s) of t h e deceas ed s so i i'i w i th . m c- v, r 1 i 1 o re of the deceased's 
son's male child ren, provided that he shovdd be at the same level of 
kitishipwithherwhetherheisherbrotherorherpaternalcousin.She 
toukl also bt- ;m :i;;n.i:i- ivlalm- 1" I lu- -random wl«> is lower than her 
in the level of kinship to the deceased. The evidence that these two 
groups are categories of being an agnate relative by other relatives is 
shown in the noble verse in which Allah, Exalted be He, says: 
"Allah instructsyauconcernmgyourchildren [i.e. theirportions 
ofinheritancehfer the male, what is equat to the share oftht 
twofemales..." (Qur£n: An-Nisa': 1 1 ) 
This noble verse considers the children and the son's grandehildren. 

3- One or more full sister of the deceased with one or more full brother 
ofthe deceased. 

4- One or more paternal half sister of the deceased with One or more 
paternal half brother of the deceased. The evidence regarding the last 
two groups is shown in the verse that reads: 

"... If there are both brothers and sisters, the male tvill have the 
share of twofemales..." (Qur"an: An-Nisa': 176) 
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The verse considers full siblings and paternal side half siblings. Thus, the 
sisters of the following male relatives of the deceased are to inherit by virtue 
of agnation by them; the deceased's son, the deceased's son's male child, the 
de«sas«Fs full brother and tlic deceased's paternal hnlfbmtlier. However, the 
sisters ofother male relatives of the deceased do not share them in inheritance, 
such as sisters of the deceased's male nephews, the sister's of the deceased's 
paternal uncles, and the sisters ui ths deceased's paternal cousins. 

The Third Categoiy: Agnation with Other Relatives 

This category is divided into two kimia: 

1- One or more full s lster of the deceased with one or more daughter of 
the deceased or with one or more of the deceased's son's daughter. 

2- One or more paternal half sister of the deceased with one or more daughter 
of the deceased or with one or more of the deceased's son's daughter. 

This is the opinion of the majority of scholars from amongst the Com- 
panions of the Prophet (PBUH), the Successors of the Companions, and 
those who came after them. They say that the full sisters and the paternal half 
sisters of the deceased become agnate relatives with the deceased's daughters 
or the deceased's son's daughters, The evidence is illustrated i n the feadith 
that states: 

"Abu Musa (may. Allah bc pleased with h i m) ivas asked regnrdirig 
(the inheritance of, a daughter, a son's daughter, and a sister, 
He said, 'The daughter is to take one-half and the sister is to 
toke one-half: Abu Musa added, 'Go to Ibn Mas'-dd and he 
will tellyou the same! Ibn Mas ud tras asked and was told of 
AbU MClsd's verdict. Ibn Mas'ud then said, '(Iflgive the same 
verdict,) I would stray and would not be of the rightly-guided. 
The verdict I willgn thi a tvii , he same as that of the 
Prophet (PBUH); one-half is for the daughter, one-sixth for the 
son's daughter so that both shares make two-thirds of the total 
estate, and the rest is for the sister.' 

(Related by the Group of Compilers of Hadith except Imilm 
Muslim and An-Nasa'I) 
The agnate relative by oneself gets the whole estate if he is alone, as Allah, 
Exalted be He, says: 
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«...Attdhe inheritsfrom her ifshe [dits andl has no chM..." 

(Quran: An-Nisa': 176) 

Thus, in this case the brother is to inherit all the estate of his sister. 
Only the agnate relative by oneself enjoys such a niling, but such an agnate 
relative shares the rest of agnate relatives in inheriting what remains after the 
preseribed shares of inheritance are distributed. This Ls based on the hadith 
ofthe Prophet (PBUH): 

Virt the nlmm o/° Ihc iniiirihmvc (fnr&criM >'n the Ouran) to 
Ikon wlio air fntitkd to reaiive ikem. Then wnatever remains 
1 i > i n< „f n deceased 

Hovrever, Lf nothing remains after the legal heirs take their preseribed 
shares, the agnate relatives inherit nothing. 

There are sbi sides for the agnate relations; they are respectively as follows: 
«lialum, palemity, brotherbood, hruther's sons, relatkjnship of the paternal 
unele, and tvtitii'.'' wbicb i» -as mentioned bcffore- camed by the favor the 
manumitter does for the manumitted. The Mowinjj hadith at the Prophet 
(FBUH) illustrates this as he says: 

"Verily, the walet' is for the emancipator" 1 
(Related by Al-Bukhari and Muslim) 
lu case two or more agnate relatives are involved, they have one of the 
following four cases: 

The first case: They may share the same agnation side, the same level of 
kinship, aridthedegreeofkiiijlup In Ihiscuw. IhcysharelheinberiUiwe 
together such as the sons, the f uli tsrothers and paternal uncles. 
The second case: They may differ in their agnation side only. Thus, the 
one having the d u^: s t s i d c < , J k i 1 1 s 1 1 i p has the priority in inheritance 
(according to the above-mentioned order), such as the case of a son 
and a father. In this case, the son has more priority than the father 
by agnation. 

The third case: They may share the same agnation side and differ in the 
level of kinship such as the case with the son and the son's male child. 
In this case, the son has the priority over the grandson, as he is eloser to 
the deceased in the level of kinship. 



The fourth case: "l'liey may sh.nv ihi- sanit ,it;iialk>n side and level 
ul" kmship Ini l Jilier in Ihe dei;iee uf kinship st ibai mu- nl [hem is 
stronger i n degree than the other. In thls case, the one having the 
stL-iiii S L'.->i de;;i-ee t >l" kinsli jp ivill ha v c t lu- pridriry such as a tuli hvother 
with a patei nal liali brmlter.TlHiv the Uifl bmther has the priorily ovcr 
the paternal half brother, as the full brother is related to the deceased 
through the two parents while Mu- palenul Juli' brother is related to 
ihf tlivi-nscd llinwjth liie t'.i-her only. 

Endnotes 



I AJ-Bukhari (6732) |12/[ 1 1 ,;nj Mu^ir.i (41 17) [6/54). 

: -Ihl* n. bttMiw 11»- Al.wnjirr of Allah (PIR 'H) «U. "Ihe ,rwW ti.c. Imully by virlueol 

emaik'ipjliuil) is a bontl like kiat of kinship." 
1 Al-Bukharl (67 J6) [12/21]. 

4 Ihe Group of Compikrs of Hadhh are Al-Bukhari, Muslim, Ahmad, Abu Diwud, At- 

Tirmidhi. An -Nasal and Ibn Mijah. 
JAI-ltuklwri(iv.t>).:i<l iJandMiisJiniMin 

1 ■ 1 1'- , . .1 .1 e- * , i-. ■ I ■ ,i , .,, 

7 Al-Bukhari (2535) [5/2061 and Muslim (3767) IS/3SVI. 



Prevention from Inheritance 
(Hajb) 



This chapk-r ha» a »ptvilk jmporLmiw omong ibc rulings on inhcrirniice 
because kmnvjng iis dt-lails ivi]] hdp assigii riglus ti> tbosc dcservinj; tbcm. 
On ibeamlrary, uiuuvurciicss ol'lht' ruUngs on sudi an issue niay causc grwil 
harm, «s the inheritance migiu be gtven u» tbns* who are not legal hcirs whilc 
deuviviiig Itu: rijrln (uTstins Crom it. T b e td o re, somi scholars say, 

"It is prohibited for those who do nol know the rulings on pre- 
vention (hajb) togiw a fatwa ama-rning u mulia- ofthe ntks oj 
inheritance." 

Ac co rd 1 1 1 g [ 1 1 1 ! 10 s c b u I a rs o l' i n l u: r i [ a i u :c, "f u ' jb" di t' a ns p re ve nt i ti g so m o i. j n o , 
whoisentitkdt. i i m receiving all his/hershare of 
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Prevention from inheritance is divided into two categories: 
The First Category: Prevention by Description 

'J :t i.-i means Ihat soaK-uiie k ch.ir.uiei ked hv siein'kiiijg tkal CoLisc> bini 
tobe totally pievenlcd l'-.m: Lu h l ri K.i-tt . ['lu- Ihrec :v;-.sons :hat cinse one to 
lu- totally prevenlcd IWsir inlurik-.ner ure- ln-in<;i> sUnv, h f i n l; a murderer, or 
Ih-inii i >i a [li.l'!rTt-iii rdiijioii than thal of the deceased. Those who have any 
ol' these diaracierislic? <k> nol iiiherii, and ihcir csaslence or evistcnce 
makes m> difii-renee i:i dik regand. 

The Second Category: Prevention by Persons 

Tttis nwans liin? a spei jfic person is ritlur r\clui(vii Irom Ihc inherilance 
alu>;jelher and ilns k callcd "enmpk-U- prevenlion", or Ihal luk, person b 
prevented from receiving a bigger share of Ihc inheritance bui allowed to 
receive a smaller one, and IhLs Ls called "partial prevention". The reason /or 
this category of prevention ib Ihc esiblcrice ofa person who ismore entitled to 

llial inhentance. M tbc one preve.nk-d, and Ihal is 'v h i il kealied "prevention 

by persons" This nikf,t>ry i» di» ieni ini» semi !;pes, lo-irufwhic-h oecurasa 
rcsiill ofthe p:esenee ut -n.it.-. ikl.eieii l.i-i.l- ol li ...il n"is jr il l'ne ilhfr three 
oceur due loihc transit™ from nncsiatc. 10 anotbcrasn resull ol Ihe existence 
ot'otliei l'ieifs. Thesc suven l; pes nre as folio ws: 

First: The transit ion from one type of a preseribed share to a lower one, 

such as the «Itcrntnm ol tlse aeskaiafs .share from a half toa quarter. 
.Second: The transiiioit from one category o f agnation to another one 

that is lower, such as the alteration of the (f uli or the paternal half) 

sisler l'ri>in x«njt an ainiale with other iekiti\e< to bemit «n agnate by 

other relatives. 

Th i rd: TTl e trans i I io n I 'r. a : k! n ■ i ; a ; e ri I i d ed to a preseribed share to a category 
of agnation lower than the preseribed share, such as the alteration of the 
femaleheir from being entitled to inhei-ii a hall a, a preseribed share to 
being an agnate by other relatives. 

Fourth: The transilion from being entitled to inherit by agnation to 
inherit a smaller preseribed share, such as the alteration o f the fether 
or the paternal grandfather from the inheritance by virtue of agnation 
[o the inheriianet- hv virtue ofa preseribed share. 
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Fifth: The increase in the numberiii I e;;;! I bei:Mt> n particular prescribed 

share, such as the increase in the number of wives sharing the same 

one-fourth or one-eighth of the estate. 
Sfsth: The increase in the nurobrr n l' kgul hdrs i n agnation, such as the 

ioercasc o:' atiiia-.e hdrs. «n sini rinj- Mu- wbole e.slale «r ihe reoiaioder 

after distributing the prescribed shares. 
Seventh: The increase in the number of legal heirs as a result of the W,' 

such as the iticrea.se irt'tlic 1 11» nibci- of 1 1 u«.t • i-rrt U Ict! m picu fncdl skarcs 

incase'suftlicuwi.Thus.eachoneoftheselegalheirsistotakehislegal 

share reduced in amount as a result of this increase. 

Prevention is governed by some rules as follows: 

The firsl rule: Whoever is related to the deceased through a certain 
person is prevented from inheritance hy the same person (bearing in 
mind what has been previously mentioned in this regard), such as the 
case of a son's male child with the son, the maternal grandmother with 
themother,thepatemalgrandfatlierwiththefather,andbrotherswith 

The second rule: ln case two or more agnate heirs are involved, the one 
who is eloser in the agnation side will have the priority in inheritance. 
Hence, i f there is a son and a father or a paternal grandfather, the 
agnation is daimed to the son as he is of the closesl side. In case they 
both share the same agnation side, the eloser one to the deceased has 
the priority over the other, as t n the case of a son and a son's male 
child, or the case of a full brother and the son of another fiil! brother, 
and so forth. lf the relalives involved are equal in their agnation side 
and level tothe deceased, fhf noe ol Itte slroni>crdi:gif.-eof kinship has 
the priority in inheritance, such as in the case of J fuJI brotlwi siml a 
paternal half brother. I n tjii.s ease, 'lie uli brother has the priority over 
[he paiernal hall broihe:-, .is [lie l'nll lnother is related lu tl'.e di-iw.sed 
through the two pareius whilc Ihe jialenial liail brother is related to 
the deceased through the father only, 

The third rule: This rule concerns the complete prevention. An 
aseendant heir is not to be prevented from the inheritance except by 
another aseendant heir. For example, a paternal grandfather is only 
prevented i>>. a father or another patej ini si .lodSather who is eloser 
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to the deceased. Also, a grandmother cannot be prevented except 
by a mother or another grandmother who is doser to the deceased. 
Likewise, a descendant heirisnotto be prevented from the inheritance 
except by another descendant heir. For example, a son's male child 
is only prevented by a son or another grandson of a higher level of 
kinship. In addition, the collateral relatives, riamely the brothers and 
their sons, and the paternal undes and their sons, may be prevented by 
ascendant heirs, descendant heirs Dr collateral relatives. For exaniple, 
the paternal half brothers of the deceased are prevented from the 
inheritance by the deceased's son, a deceased's son's male child, and 
so forth in descending lineage, They are also prevented by the father 
of the deceased or the deceased's paternal grandfather (and so forth in 
ascending lineage), according to the soundest opinion of scholars in 
this regard. Moreover, the paternal half brother(s) is prevented from 
inheritance by a full brother and a full sister if she is an agnate relative 
with another relative. Thus, the paternal half brother, as illustrated, is 
prevented by ascendant, descendant and collateral relatives. 
Again.itisimportanttostressthattheissueofpreventionfrominheritance 
(hajb) is very important; therefore, whoever is assigned to give fahva regarding 
the rulesof inheritance should becompletely well-versed i n its ruling and even 
apply them practically lest he should give a wrong fatwa and consequently 
change the legal rulings of inheritance and deprive tht legal heirs from their 
rights. And Allah is the One Who grants success. 

Endnotes 

I 'Awl: An incrsase in the number of shares and a decrease in thsir amounts according 



Inheritance of Siblings with the 
Paternal Grandfather 



With regard to this case, Imam Ahmiul, Imam Ash-Sliafi'i atid Imam 
Milik adopted the opinion slaled by Zayd Ibu Thabit (may Allah he pleased 
with him). Also, AW TOsuf «nd Muhammad Ibnul-Hasan, the two DLsciples 
of Imam Abu Htlnifah, as wdl as many of the m e n of religious kuowledge have 
adhered to this opinion. 

According to this opinion, there are three cases of the siblings 
existing with the paternal grandfather: 

1- They may be f uli siblings. 

2- They may be paternal half siblings. 

3- They may metode both types, full siblings and paternal half siblings. 
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In this respect, if the siblings with the paternal grandfather are either ftj.ll 
or paternal half siblings, the grandfather has twa cases with them: 

Thefirslcase: Wlitmliciv is i:n .iilu-r hi-hhv vii tue of prescribed share. ln 
such a case, there are three cases for the paternal grandfather as follows: 
A} When the muqdsamah* entitles the paternal grandfather to get 
inore than one-third of the estate: The criterion of this case is that 
tbc siblings diare i». k** iluii .k.uKe Ibu palumu! K' "«idliillu-rs share. 
f'orei-ainplc, ihvir sliaiv ain k- oijual tu ihh- suni a ha 1 1' «l' the paternal 
grandfather's share orless than that, This case involves five forras: 
1 - The deceased's paternal grandfather and one sister of the deceased; 
in this case. the paternal grandfather gets two-thirds of the estate. 
2- The palcrnal (•mmdsilhcrand uoe hnulinr: i. m Ibi.sciisr. rhcgrandla 
ther gets onc-lialf of the estate. 

J- The paternal grandfather and two sisters; in this case, he gets half 
the estate [similar lo the secuiid luiaii ■.■.hich i- more i bui unc Uiird. 

4- The paternal grandfather and three sisters; i n this case, he gets two- 
fifths, which are inore than one-third. 

5- The paternal grandfather and one brother and one sister; i n this 
case, the grandfothtTgieUi ttn>-fifths ju*t like the bu r th case. 

BJWhenthcpatcrnalgrandlalherget.sont-thirdoftheestate.whether 
Ihrough the muqasamak or not. The criterion of this case is that the 
siblings' share is double the paternal grandfather's share, This case 
involves three fornis: 

1 - The deceased's paternal grandfather and two brothers 

2- The paternal grandfather and one brother and two sisters 

3- The paternal grandfather and four sisters 

In these forms, the paternal grandfather gets one-third of the estate, 
whether through the muqasamah or not. With regard to this issue, there 
is disagreeraent among seholars, whether the paternal grandfather 
is li> reia-ivt: his shttre, vvhiih is. uneihinl. Ihmugh lho »nui«*,!in,<h 
as an agnate relative or receive it as a prescribed share. or that he is 
to be given the option m receive it through either of the two ways. 
Some seholars give preponderance to the opinion that the paternal 
grandfather is to receive one-third of the estate as a prescribed share 
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rather than the muqasamah. This is because considering the prescribed 
share, whenever possible, is worthier, for the prescribed share has 
roorc considirrarion. Morem'er, lho» ciilillwl to prescribed shares are 
given preponderance to the agnate relatives. And Allah, Exalted be He, 

C) When one-ihird of the estate yields more than the share that the 
paternal grandfather will gel through the muqasamah. In this case, 
the paternal grandfather gets one-third of the estate as a prescribed 
share. This is when the siblings* share is more than double his share. 
However, there are no limiteil forms ibr sudi a case, unlike the t™ 
previous cases, Theleast number in sudi ;i «iw is the esistence of the 
deceased's paternal grandfather and two brothers and one sister, or the 
paternal grandfather and five sisters, or the paternal grandfather and 
one brother and three sisters, and upward. 

The second case: When there is one entitled to a prescribed share 
besides the deceased's paternal grandfather and siblings. There are 
seven cases for the paternal grandfather as follows: 
A- He is to get his share through the muqasamah 
6- He is to get one-third of the remainder of the estate (after the 
prescribed shares are distributed} 
C- He is to get one-sbcth of the estate 

D- When his share through the muqasamah is equal to one-third of 
the remainder 

E- When his share through the muqasamah is equal to one-sixth of the 
estate 

F- When his prescribed one-sbcth of the estate is equal to one-third of 

G- When his share through the mutjiht'tttnl; i.s c^lili] to one-sixth of 
the estate as well as one-third of the remainder 
To tackle these cases in detail, they are as follows: 
A- The paternal grandfather is to get bis share through the muqdsamah 
when his share through the muqdsamah is more than one-third of the 
remainder of the estate (after the prescribed shares are distributed} 
as well as one-sbcth of the estate. An eyample of this case is when the 
deceased has left a husband, a paternal grandfather, and one brother. 
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That is, when the preseribed share amounts to half the estate (that 
goes to the husband) and the siblings' share is less than double the 
paternal grandfather's share. 

In this case, the paternal grandfather is to get his share through the 
>»<uiiist!>>hi!; as [ha i LMULii i" di llu' i.vinu- hulu j IUh" o.ivtri^ ona- 
half tothe husband, This remaininghalfisto be equa11ydividedbetween 
the paternal grandfather and the brother (due to the muqdsamah). No 
doubt that one-fourth of the estate is inore than either one-third of the 
remainderorone-si):thoftheestate,Thus,theestateistobedividedas 
follows: ihil 1 half is for t lio hu4v.nd m i [irescribed share, one-fonrth 
isforfhe paternal gian.liail-.u-, and >i]k : -lourili is tur ilu- bn.ihi.-r. 'l hb. 
can be illustrated in the following table: 




B- The paternal grarnliai lier \ [n i^r. one-third of the rernainder of the 
estate (after the prescribed shares are distributed). This is when one- 
third of the rernainder is more than the share received through the 
muiftsamah and more than one-sixth of the estate as welL An erample 
of such a case is when the deceased has left a mother, a paternal 
grandfather and five brothers, and suchlike cases when the prescribed 
share is less than halflhc aM.Hi: ( n.imuly <jnc-sixth, which goes to the 
mother in this case) and that the siblings' share is more than double 
the paternal grandfather's share, 

The paternal grandfather gets one third of the rernainder of the 
estale (after the mother gets her pr:; s , ribcii share, namely one-sixth) 
in this case as the remaining five sbtths are to be distributed among 
the paternal grandfather and the five brothers. So, the paternal 
grandfather gets one-third of the five-sixths that equals ( 1 %) and the 
five brothers take the othertwo thirds of thefive-siiths. Undoubtedly, 
the one-third of the rernainder going to the paternal grandfather is 
more than the share he would have got through the muq&snmah and 
also more than one-sbcth of the estate. However, one-third of the 
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reniaiiiin^ fivy siMli is uni :i nainral nuinber. Therelbre, for easier 
calculatinns, we can get the comnion denominator hy multiplying .1 
by6 and deal with casc as iin ih sliait; t-ihin:. Thus, (he mother gets 
her prescribed share (one sixth) that eqnals three shares, i.e. 3/18. 
The paternal grandfaiher jieis une-rhird of the remainder. which 
equalsfive shares, i.e. 5/18. The fivebrothersgetthe othertwo thirds 
of the remainder, i.e. 10/18; each gets two shares, i e. 2/18. This can 
be.showii m the folknving table: 



C- The [>alt:rn;ii graiidlathei- is to get or>e-si>:rh uf the estate wben 
onc-sixth of the estate i» more than Ihe share he would have got 
through the muqQsamah mcl l i inre Ihun une-third of the 
remainder. An esampie of this case is wheu Ihe dec.eased has left a 
husbund, a mnihcr, » palernal (.randfaiher anci lw»> brothers, and 
suchllke cascs i n which lho prescribed shares reach two- thirds of 
the estate and that t lu: siblings' share i s m o re than the share of the 
patcrna i y tandfather, 

The paternal grandfather is to get one-siuth of the estate in this case 
as the husbantl gets one- hjll'nl' 1 1 u: estale, Ilir lmilhcrgcts nnc siidli, 
and the remainins; third of the estate go to the two brothers and the 
paternal grandfather. UndoLibtecIly, the one-sixth that goes to the 
paternal grandfather is more than one- third of the remainder and 
a!so more tiran the share he umikl have gol through Ihe mm/risi?.'jiii/?. 
However, dividing the remainiiig one-sixlh of the estate is not a 
natural nmnber. 'L herelorc. l'nr ensier cakulalUiiis, vk can gel Ihe 

a 12-share estate. Thiis.'the husLTd gets his one-half of the estate, 
namefy six shares, re 6/12. The mother gets one-sixrh of the estate 
which is two shares, i.e. 21 ! 2. The paternal grandfather gets onc-siith 
of the estate as well, which Ls two shares, i.e. 2/12. The two brothers 
get two shares, i.e. 2/1 2: one share for «u h. This can be illustrated in 
the following table: 



Paternal grandfather 



tai lu ithi t 



2 n r,.fciidi) 



O- Wben tbe paternai gi un!i > li r- 1w. liirough tbc Mntjittimiufi is 
equal to one-third of [he remainder o f ih e estate (after the prescribed 
«hares are disrributcd) ami «1«) owrc than ime-si>:th of tlic e»tatc. An 
example of this case is when the deceased has left a mother, paternal 
grandfather, and two brothers, and suclilike cases in which the 
prescribed shares are less i rum luill t k' estate and the sihtings' share is 
rkiublc the share nf-ht psterr.al «r.indHillicr. 
The paternal grandfatl i share 1 ugl th< i fAsamah is «jual to 
one-third ofthe remainder ofthe estate in this case as the mother get s 
Ilermu- sirih as a prescribed share and the remaming nve-siMhs gi> 
to ihe paternal greudftllu-r and the two brolher.s. The une-third ofthe 
reiiuiirider cquals which is equal to the paternal grandfather's 
share through the muqnsamah. However, one-third of the remainder 
is not a natural nuinber. Therefbre, for easier cakulatiuns, wetan get 
the tommon denominator by imilliplyiite 3 by 6 and deal with case as 
;id 1« share estate. Thns, the motlter i;cls one sixth ofthe eslate as a 
prescribed share, which is {3; 18). The paternal grandfather gets five 
shares (5/18) either through the muqasamah or as one-third ofthe 
remainder. The h™ broihers gel teti shares ( 1 0/1 S); l'ivc shares (5/ 1 S) 
for each J . This is shown in the Mowing table: 



3'/- 



I S share» 
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E- When the paternal ^randfather's share through the muqusamah is 
equal to one-sixth of the estate and ihat eath j ields more than one- 
third of the remaiiuiev oi'tlu- esta;c (after the prescribed shares are 
distributed). An eaample of this case is when the deceased has left 
a husband, a gram di not h c r. a paieinal grandfather, and one brother, 
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and suchlike cases i n which the prescribed shares are equal to two- 
thirds of the estate and the exislent siblings' share is equal to that of 
the paternal grandfather, 

The paternal grandfather 's share through the muqasamah is equal to 
one-sixth of the estate i n this case as the husband gets one-half of the 
estate as a prescribed share and the grandmother gets one-sixth. The 
remaining two-sbcths go to the paternal grandfather and the brother; 
the paternal grandfather gets one-sbtfh of the estate either through the 
muq&$amah or as a prescribed share, and the other sLrth goes to the 
brother. This is illustrated in the followi ng table: 




F- When his prescribed one-sbith of the estate is equal to one-third of the 
remainder (after the prescribed shares are distributed), An example of 
this case is when thedeceased has left a husband, a paternal grandfather 
and three brothers, and suchlike cases in which the prescribed shares 
are equal to one-half of the estate and the siblings' share is more than 
double the share of the paternal grandfather. 

The paternal grandfather's prescribed one-sisth of the estate is equal 
to one-third of the remainder in this case as the husband gets the one- 
half of the estate as a prescribed share, and the paternal grandfather 
andrhe three brothers share the other half. Inthis case, one-sixthofthe 
estate is equai to one-third of the remainder, However, one-third of the 
remainder is not a namral number. Therefore, for easier calculations, 
we can get the common denominator by multiplying 2 by 3 and deal 
with case as a 6-share estate. Thus, the husband gets three shares, Le. 
one-half of the estate; (3/6). In the same way, we get another common 
denominator by multiplying 3 by 6 and deal with the whole case as 
an 18-share estate. Accordingly, the husband gets half the estate (nine 
shares) as a prescribed share, namely (9/1 S), the paternal grandfather 
gets three shares (3/18), and the three brothers get the other sLt shares 
(6/18). This can be illustrated in the following table: 
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G- When the paternal grandfather s share through the muqdsamah is 
equal to one-sixth of the estate as well as one-thi rd of the remainder 
(afW the prescribed shares a rc d Lst ributed) . A n ex ample of this case 
is when the deceascd has h'ft i s j husband, a paternal grandfather 
andtwobrothers^dsuchlikecasesinwhichtheprescribedshares 
equal half t!ie estate and the siblings' share is double that of the 



The paternal grandfather's share through the muqdsatwh is equal to 
one-sixth of the estate as well as one-third of the remainder in this case 
as the husband gets hsJf the estate and the remaining half goes to the 
paternal grandrather a n J Ih: lw<> brothers. Thus, the one-third of the 
remainder, th< peleti h; ndfcllic i sha ih i Ligli the muqasamah 
and the one-skrli ol ■ be esiatc aie lx L L aia-ual. However, one-third of the 
iein<iiiKk:a- i:> iu>l a naLiira] mimber. Tht'rdbre, ior easier cak-ulalion. 1 ., 
we can get the cornmon denominator by multiplying 2 by 3 and deal 
with case as a 6 share estate. So, the husband gets three shares (3/6), 
which represen t h ;i I f 1 1 1 a f « I a u- . ! h c p al a- r n a l l; i a ti dfather gets one share 
(l/S) and the two brothers get the re: 
each. See the fbllowing table: 





2X3 


tishans 


Husband 


1 


3 


Paternal grandfalhcr 


•A 


, 


Two brothers 




2{ \ !orenchj 



Note 

As for the remainder of the estate after the prescribed shares are distrib- 
uted, there are foiir cases for the paternal grandfather: 

(1) If the remainder is more than one-sutth of the estate, the paternal 
grandfather gets the largest share of the three alternatives, namely the 
muqisamah, one-third of the remainder or one-sixth of the estate. 
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(2) If the remainder equals one-sixth of the estate, then it goes to the 
patemal grandfather as a prescribed share. 

(3) If the remainder is less than one-sbtth of the estate, the patemal 
grandfather is entitled to get one-siuth of the estate as a prescribed 
share, and so the case is subject to the rules of W!', 

(4) If there is nothing left for the patemal grandfather after dividing the 
prescribed shares, then the patemal grandfather is entitled to get one- 
sucth of the estate as a prescribed share, and so the case is subject to the 
rules of awl, as in the former case. 

In the last three cases, the siblings have no shates, except for the sister in 
the case called the Akdariyyab? on which we will elaborate Iater". 

Note 

In some cases, the patemal grandfather gets one-third of the remainder 
by analogy with the mother in the two cases known as the ' Urnariyyatan 
(the two nilings attributed to ' Uinar Ibnul-KhaBab), This is because both 
the patemal grandfather and the mother are considered ascendants of the 
deceased. On the otherhand, if there is no a legal heir entitled to prescribed 
shares, each of the paternal grandfather and the mother gets one-third of 
the estate. 

IfthereisalegalheLrentitledtoprescribedshares.thepatemalgrandfather 
gets one-third of the remainder and the remaining part goes to the siblings. 
When there are siblings, the paternal grandfather is not to receive one-third 
of the estate, as this will cause hara) to the shares of the siblings. The patemal 
grandfather gets one-sbtth as he dnes not get less than one-sixth despite the 
e>dstence of the deceased's son(s), who is the most entitled inheriting heirs. 
Hence, with greater reason, the paternal grandfather's share does not decrease 
with other heirs'. 



Endnotes 



1 "Siblings-here refersonly tothe Ml siblings or lln- luJf palci nal ones, i,e. they mustbe 

2 Mmjasumafc II im-iins I lio [>;ik-ni;il grwidfsther is Rguded as onc of the siblinp 

ii'-lmrti'lVMi-W^fi'p. 21-22 and 'SWh Asb-ShanshUri ' AU Ar-Rahbyyt>k bi- 
HaAiyat AI-MijUnp. 134-138. 
I ,'nri 1 . An iniKVL^ in llv niiirliL ■ ;.l ^h;iu^ :■. 1 1 l I Jfnva^ :n Ihcir .miminis ; wcrrdLii:- 
tothedeservingparties. 

6 See thc footnoles in Al-SUjurf f. 1 38 . 
TSetAI-'Adhb AI-FA'iHVlU». 
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The Mu "addah 



What h as been previously disc ussed, namely the inhe ritance of the paternal 
j',r.n;il1;il!KT In'sidi's [lu- .sihlin^, is tiMvd lu Ihc- casc 't llu i<i,ihi nl <m\y 
m _ t' i h u 1 ml iilier l'ull .siblings or paterna] half siblings. As Forthea'.sL' 
when there are a paternal grandkil:kT : I _ 1 1 1 ,-ihlings and paternal half siblings, 
then the full siblings counttheir paternal telfsiNiDgs i" ihc-r favoragainMthe 
paternal grandf atl R' r 1 1 1 d c 1 1 v . ik- 1 1 i .= \ 1 1 j it . I'l i c i ■ , af ter the paternal grandfather 
takes his share, the full siblrngs take the share of the paternal half siblings, if 
there is oniv nne l'ull si<:.T rsislhi;>, si k- fyl> Iur ;irrsnriivtl share : ti full and 
the remainder goes to the paternal half siblings. 

Thus, the full sibling counts the paternal half sibling against the paternal 
l'vaiulfiLlhiri; as iJu.-y hoti'. Kpes nl" siNinj;s lili: .s,imi: fiil lu - ;iikl (llul llu' 

side of the mother of the full siblings is blocked by the ejdstence of the paternal 
grandfather. So, the full sibling counts the paternal half sibling against the 
piilrmsii grantl!',i1bci lo dcucjsr tlic bilur» sbart b «jw hegrls il llniii:s;li llu 1 
i-miqihamtih so lliat h e «.cis al mosi niaMbird of the cstate, or one-third of the 
remainder ofthtcMr.lc, ortnic-ssslli of the estate. 
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Another reason behind the mu ' addah is that the ftj] siblings and the 
paternal half siblings are equally related to the paternal grandfather, as they 
all are his son's children. Thus, the paternal half siblings are considered in the 
divisicn of the estate, which is not i n favor of the paternal grandfather. After 
the paternal grandfather s share decreases (due to the eiistence of the paternal 
half siblings), the full siblings block the paternal half siblings and take their 
share, as if there is no paternal grandfather 2 . 

When is the Mu Addah Considered? 

This method is effected when the full siblings' share less than double the 
paternal grandfather's share, and that the remainder after distributing the 
prescribed shares is more than oiie-fourth of the estate. But if the siblings' 
share is equal to double the paternal grandfathers share or more, then fhere 
will no need to apply the mu iddah. 

The Forms of the Mu 'Addah: 

Thercarcsisii'-einjii .\>,w; in '.viidi ih*? method of the mu 'addah isapplied. 
The reason for restricting the forms of the mtt '6ddah to such a number is 
that the full siblings' share must be less than double the paternal grandfather's 
share. There are only five forms in this regard, and they are as follows: 

1) A paternal grandfather and one full sister 

2) A paternal grandfather and two full sisters 

3) A paternal grandfather and three full sisters 

4) A paternal grandfather and one full brother 

!>) A paternal jjraiidiilher and one full brother and one full sister 
These five forms raay involve paternal half siblings so that the siblings' 
share may reach double the share of the paternal grandfather or less. 

1) A paternal grandfather and one ftdl sister: This form involves 
five possible cases as follows: 

• One full sister and a paternal half sister 

• One fu.ll mister and Iwo paternal half sisters 

• One full sister and three paternal half sisters 

• One full sislrr :™l ii patrnwt lialfbrolher 

• One full sisler and a paternal luilf brother and a paternal hal f sister 
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2) A paternal grandfather and two full sisters: This form involves 

• Two full sisters anda paternal half sister 

• Two full sisters and two paternal hal f sisters 

• Two full sisters and a paternal hal f brother 

3) A paternal grandfather atid three full sisters: This form involves 
o n 'y one possible case: 

■ Three fuU sisters and one paternal half sister. 

4) A paternal grandfather and one full brother: This form involves 
three possible cas» as follows: 

■ One full brother and one paternal half sister 

• One full brother and two paternal half sisters 

• One full brother and one paternal half brother 

5) A paternal grandfather and one full brother and one full sister: This 

• One full brother and one full sister and a paiernal hnlf srsler. 

The above-mentioned are thirteen cases, all of which may or may not 
include legal heirs who are entitled tn prescribed shares. I n case there are 
heirs entitled to prescribed shares, their prescribed shares may be one of the 
following: 

> One -fourth 

> One-sbcth 

> One -fourth and one-sbtth 

> One- half 

By adding the case tiiat does not include an hcir entitled to a preseribed 
share, they become five cases. When these five cases are multiplied by the 
thirteen cases mentioned above, the total cases are sixty-five. 

1 ] ] I t L. 1 i 1 I I i 

two lieits whose pretcribed shares are omi-iialf and one-sisth of the es*aie for 
cach. An ejeimple of this cme is the following: 
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• A paternal grandfcitlicr, onc tiaughter, a son's daughter, onc full sister, 

and one paternal half sister 

As regards the sisty -sm-mh casi:, h involves prescribed heirs who 
inherit two-thirds of the estate along with the siblings and the paternal 
grandfather. TIlis .•«•* (v MHulrtlcd by the following example: 
i i! 1 1 I 111 1 1 i b [ mi- full i i i 1 t i r d 

half sister. 

Asfeirthesidy eiglith onc mmdj thcinittmc. il includcs lwi> pnacribcd 
heirs entitled to one-half and one-eighth of the estate, along with the 
M lihcj 1 i 1 1 

* A ruterna] ytandfathe)-. om' daughter. a u r ife. onc full .sis'er, and ono 

paternal half sister. 

Is there any possibility that the paternal half siblings get any share 
along with the full siblings in case of the mu 'addahU 

Jftbe full sibsings irduJc a muk brruher, «r » or rnore full sistc-j-s. rbcn 
there is no possihili I I I i m M i ulami' can get any share of the 
estate. However, if there is only one full sister, she gets her full share even if 
it reaches half the estate (as previously mentioned), and if there is sornething 
left, it goes to the paternal half siblings. 

Among the cases iri whith there is sornething that may be left for the 
paternal half siblings are the four cases judged by Zayd Ibu Thabit, so they are 
called the four Zaydi Cases. They are as follows: 

1- The 'Ashriyyah (i .e. using a common denominator of 10; decimal); 
This case includes a paternal grandfather, one full sister, and one 
paternal half brotht rhough | i t i ntitled to take ftve 
shares of the estate, it is called 'Ashriyyah, for a common denominator 
nf 10 is consid^reii i n order to UMeh n mtmal numbers. 
The reason of considering a common denominator of 10: The full 
sister is entitled to take half the estate; however, there is no integer 

•elite this issue, 12) j* to hc iiudliplied by S (the nuinber <if shares) thul 
ends up as 10 shares. Tlius. llie palt-nuil gnintiialner yets two-fifths (4 
shares), the full sister gets half (5 shares), the paternal half brother gets 
theremaining tme i!ia:*e. Sce ihe folUnving table: 
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:<»:- 



Patemal half brother 



2- The 'Ishriniyyah (l.e. the case dcpending 011 using a common 
denominator 20): This is when there are a patemal grandfather, 
one full sister and two patemal half sisters. So, the principle of 
division is 5 (the number of shares, bearing in mind that a male's 
share equals that of two females), similar to the above case. That is, 
the |<;iicrnd yi-.uull'.iilicr gvt» lwt> shjro* throui{h [he muq&samah, 
and the full sister gets half the estate. However, there is no integer 
resulting from dividing five shares by 2 to give the full sister her 
prescribed half. Therefore, for easier calculations, is to be multiplied 
by S (the number of shares), which results in 10 shares. So, the 
patemal grandfather gets four shares (2X2 4), and the full sister 
gets half the estate, namely five shares. After that, there is one share 
left that goes to the two patemal half sisters and it is to be ecjually 
divided between them. However, there is no integer by dividing 
such remaining share, so 2 is to be multiplied by the 10 (the first 
common denominator in this case) that results in twenty (the new 
common denominator). In this way, the patemal grandfather's 
share is eight shares (4X2 8), and the full sistert share is ten shares 
(5X2 10). Then, the two patemal half sisters get the remaining two 
shares (2X1 2), i.e. one share for each. This can be illustrated in the 
following table: 





5X2 


10X2 


20 shares 


i 1 i : 






8 


One full sisrcr 


2% 


S 


.10 


Two patemal half sisters 






2(1 for each) 



Moreover, this issue cati be settled by following aoother merhod. 
There are five shares: the paternal grandfather receives two through 
the muq&samah, the full sister gets half the estate, namely (2Vi) 
shares. Thus, there is only a half share (1/2 share) remaining for the 
two patemal half sisters, so each of the two half sisters gets a fourth 
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share (1/4 share). In order to avoid fractions, 4 is multiplied by 5 
(the number of sliares) that results in 20 shares (i.e. using 20 as a 
common denominator). The paternal grandfather gets eight shares 
(2X4 8), The f u II sisi c r gets half I he esJate, whkh equals 10 shares. 
Thetwopaterii.il halfsisters ;et twq shares: one for each. 
3- The Abbreviated Case of Z»y*This case includes a mother, a paternal 
grandfather, one f uli s ister, one pate mal half brot her, and one paternal 
half sister. It is so called because the common denominator in this 
case Is 108 according to the muq&samah, and i; c»n be abbreviated 
through dividing it by 2 that results in 54, For more illustration, the 
main number of shares is six, for the mother gets oiie-5ixfh of the 
estate, and the remaining five-sixths are divided among the paternal 
grandfather and the siblings through the mwj&samah. Therefore, 
there must be sbt shares according to their number (a male's share 
equals the share of two females); however, the remaining five- 
sixths cannot be divided by sk. So, 6 (the common denominator J 
is to be multiplied by 6 (their number of shares) so the result is 36 
shares. The mother gets one-sbith, namely equals 6 shares (6/36). 
The remaining shares are five-sctth of the estate, namely (30/36), of 
which the paternal grandfather gets ten shares (10/36) through the 
mucjasamah. The full sister gets half the estate that equals 18 shares 
(18/36). The re maining two sh ares ( 2/ 36) are to be divided among the 
paternal half brot her and the paternal half sister. However, the two 
shares (2/36) cannot b e divided by three (for the male gets double 
the share of the female), so 3 is to be multipliec by 36 (the common 
denominator) that results in 108 shares (as a new denominator). 
Thus, the mother takes 18 shares (6X3 18). The paternal grandfather 
gets 30 shares (10X3 30), The full sister takes 54 shares (18X3 54). 
The paternal half brother and paternal half sister gel 6 shares (2X3 
6); the brother gets 4 shares and the sister gets 2 shares (for the male 
gets double the share of the female). 

After doing such a calculation, we flnd that both the shares and the 
common denominator ( 10S) cari be divided by 2, resulting in (54) as 
a new common denominator Thus, the mother gets 9 shares, the full 
sister gets half the estate, namely 27 shares, the paternal grandfather 
gets 15 shares, the paternal half brother gets 2 shares and the paternal 
half sister one share, Sce the following tahi e: 
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Patemal grand&ther 



4- The Tti'tniyyak of Zayd (i.e. the case depending on nsing a common 
denominator 90): This case includes a mother, a paternal grandfather, 
one fiill sister, two patemal half brothers, and one paternal Jialf sister. 
It is called Tts'iniyyah as the common denominator in such a case 

The reason for using the common denominator 90: One-third of 
the remainder of the estate, after giving one-sitth of the estate to the 
mother, is the best share for the patemal grandfather. That is, the 
common denominator between the one-third (of the remainder) atid 
the one-siith (entitled to the mother) is 18. Moreover, wetan consider 
the common denominator 6 (to specify the one-sbtth of the mother). 
After the mother gets one-sixth, the remaining five-siiths do not 
have a third as a natural number (i.e. integer). For easier ealculations, 
we multiply 3 by 6 that results in 18 as a common denominator. 
The mother gets one-siith that ecjuals 3 shares (3/18), The paternal 
grandfather gets one-third of the remainder, i.e. 5 shares (5/18). The 
full sister gets half the estate, i.e. 9 shares (9/18). The remaining share 
cannot be divided among the paternal half siblings. Therefbre, 5 (the 
number of siblings' shares as they are two males and a female) is to be 
multiplied by 18 (the common denominator) that results in 90 (the 
new common denominator): 

> The mother gets 15 shares (3X5 15) 

> The paternal grandfather gets 25 shares (5X5 25) 

> The full sister gets 45 shares (9X5 45) 

> Thetwopatemalhalfsiblingsget5shares(lX55);eacliofthetVfO 
brothers gets 2 shares and the sister gets the remaining one share. This 
can be illustrated through ihe two following tables: 
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Molher 


3 




Paternal grandfather 










45 


Two paternal half brothere 




4 (2 for each) 


One paternal half sister 




1 



| One paternal half sister 

After elaborating on the issues and cases of inherilance, there is nothing 
left e)tcept what is related to the subject of "Inheritance Calculation". It 
involves of the topics of calculation, mun&sakhah ' and dmsion of the estate, 
which ait detailed in the books dedicated to t& kling the prescribed shares of 
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Dividing Prescribed Shares 
According to Assumption and 
Precautionary Procedures 



As fcr all the issues of inheritance discussed above, they relate to cer- 
taintyof the death of the inlierited person and certainty ofexistence of the 
inheritors. Those issues do not invalve any problematic issues as regards 
the division of the estate. Bu t here we will shed light on some problematic 
issues in which neither the case of the inherited person nor the case of 
the inheritor is decided. That is, there may be uncertainty concerning the 
existence of some heirs, such as the case of the fetus, drowned persons, 
those who are killed under collapsed buildings, the missing persons, and 
the like. Moreover, such problematic issues may be related to the gender 
of the heirs; whether the heir is male or female, such as the case of the 
hermaphrodite and the fetus. 
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Owing to the uncertainty jn such cases, there are special chapters dedi- 
cated for such issues in the study of iisheritance entitted The Chapters of 
Dividing Shares according to Assumption and Precautionary Procedures." 
They are as follows: 

1- The doubtfuJ hermaphrodite 

2- The fetus 

3- The missing person 

4- The drowned and those killed under collapsed buildings 
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Inheritance of a Hermaphrodite 



According to the scholars of inheritance, the hermaphrodite is tbt- 
whohasboth the m-m.:.: o^hh ni:lv uw.'.r anJ the temale, or the person who 
has not any at all. 

A hermaphrodik- lu-ir cai) ai relaled to the deceased as a descendant, a 
sihliiij;. a l'.iihiif'v^il'ijrir., ii.uii cm;>nii:i»tul «isw. Al! srn h ;v(.;>lc ur be iuIIkt 
males or females. However, a hermaphrodite cannot bea father, a mother, a 
grandfather, or a grandmother, .1- ih,- srv »1 :ach is already known. Further, 
it is unreasonable to say that a husbaud or a wife is a hermaphrodite, as it is 
impermissible to eonclude the marriage of such a person as long as his gender 

Allah, Exalted be He, created humankind as males and females. Allah, 
Ejcalted be He, says: 

"O mankind,fearymir Lord, who created you front one soul and 

men andlromen..." * ^(Qur'an: An-Nisa': 1) 
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Allah, Exalted be He, also says: 

"To Allah belotigs the dominion of the heavens and the earth; 
He creates what he wtlh, He gives to wkom He wilU female 
[children], and He gives to whom He wilh mahi." 

(Qur'an: Ash-Shilra: 49) 

Needless to say, Allah has shown and orplained the rulings perinmiiig m 
each gender and Hedid nol statc the cjsc ot'ihc hermapbrodite. This means 
that a person cannot be called a male and a female at the same time, as there 
is discrepancy between the features of each gender. In order to distinguish 
hctwoen the two sesen. Allah, Lxalted be He, set distinelive iejture.^ hoieevcr, 
some dubioiniiess. and conlV.sion might happen due to the existence of both 
the maleaitd lemuie sex orrj,L-.r.s. 

.VI u s [i msc li ohi rs ir n a 1 1 i i ) ion s I y a gree t i iat hermaphrodites inheri t a ccord i ng 
to the most predominant features they have of the two sexes. For eiample, 
a hermaphrodite vvho iirinales from the male organ is to inherit the share 
of a male, and the one who urinates from the female organ is to inheril the 
share of a female. This is because, the sign of urinating is amongst the most 
cotmimii and indicalivr ■ U-sie.ii.ilijiii i>nc* sex, as il is a natural sign, 

whether one is a child or a n adult. So, whoever urinates from the male organ 
is considered a male aiui vice vsrsa, anti, in such a case, the uther organ is 

considered an additii I one lli.il :;»r> trnck In J nnlural defeel. In this respect, 

if a hermaphrodite person urin.ius l'i»n bolh "lu- nialeantl I emale organs, the 
msllcr 'b, dccidcd a.vordir.g U. lli-- orgiio fnTOi whkh mdi ii person urinales 
much. But if such a person begins urinating b oni one of the two organs, then 
starts 10 ui inate front tltem both, the inatler is decided aecoiding lo t!ie firsr 
orean urimilrd from, "e 'in.- r,y f m\. if a heriiiapl'snxiiu- ebikl slarts urinating 
from both male and female organs at tlte same Ume a ml witb similarquantity, 
il is not |o be tletided unit! sudi a person readies poberly, so as to be able to 
decide thenwlial ihe ehlld'i a; kati scs is. Thus, such apersoriscaseconlimies 
to be problem atic until the age of puberty, as it is expected to be decided at 
that time. 

As for the signs that appear at the age of pubeity, they are of two fcinds: 
SOme relale lo men a:id oliiers relale lo ■.l oiueii. Wilh rcjianl lo lie lirsl kind. 
namely, the signs that relate to men, they involve the growth of the hair of the 
moustache and beard, and eiacukition. So, if any of Ihese ^gns appears, that 
person is a male. As regards ibe seeond kind, namely, the signs that relate to 
women, they involve menstruating, pregnancy and growingofbreasts. Thus, if 



a male or a female do not appear at the age of puberty, such a persoris case is 
still considered problematic and the situation is not espected to be decided. In 
such case*, it is for thc Muslim gcholstft w ttccide ihcwuy tKatrtliRg to whfcb 
such a person inherits. Thcre are differcni ophi-ons of sdioUrs concerning 
the inheritance ot hermaphrodnes and those involved with lliem in cases of 
inheritance. These opinimu, tiris as Ibllows: 

A group of seholars view that the hermaphrodite is to be given the smaller 
share (whether he gets it as a male oraluu >:y> 'i ty that this do es not 
apply to the rest of inheritors. Therefore, if a hermaphrodite is considered tobe 
amale, then he receives tb- to possibi ha fni iin i 1 1 inle, However. if a 
hermaphroditE is considered to be a female, ihon she gets her share. Morcover, 
if the hermaphrodite is not entitled to any share ir. the deceased's estate in one 
of the two cases (being a male or a female), then such a person is not to gel 

Some seholars view that the hermaphrodite as well as other heirs are to get 
the smallest possible shares they may receive, and the remaining portion is 10 
be reserved until thc situation w" such a person is decided, ivhethera maleor 
a female, or that the heirs reach an agreement conceming the division of the 
remaining portion, 

Some other seholars view that the hermaphrodite is to be given half the 
share of a male and half the share of a female, if such a person is to inherit 
according to both possibilities. However, if the hermaphrodite is t o inherit 
ig Lu 1 ne possibilsr i o k i 1 u ! j' s i i 

given half the share entitled tosuch a possihiliry This is thc appiicable ruling 
whether it is expceted «ha! thc actual sex of such a person be decided or nol. 

Another group of seholars maintains that there must be distinction bet wee n 
the two cases, i.e. whether the actual sex of the hermaphrodite is expected be 
known or not. That is, if the sex ot a hermaphrodite is expected to be known, 
such a person and other heirs j>cf ihc tosi possible shares they may deserve. 
So, the hermaphrodite and other heirs are to receive thc spcci'tot shares of 
the inheritance, and the remainder is not to be distributed until the sex of 
the hermaphrodite is known, However, the hermaphrodite is to be given half 
the share of a male and hal I th h i 1 female if such pei on is to inherit 
according to both possibilities. Bui if the hermaphrodite is to inherit according 
to only one possibility (e,g„ being a mate nnlv), soeh a person is given half the 
share entitled to such a possibility. And Allah, Exalted be He, knows best. 
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Second: The l'eius is ddivcred alivt- ain: in .) slable condition. Tliis is due 
to the hadith of the Prophcl ( 1'HUH) iri whieh he says: 
'I/ a newborn cries (or shows any other signs mdicating life), then h is 
to ££f a share of inheritance."' 

is reported that Ibu Hibban graded it 

"1 1 ii^s i y n s ol li t t o n cei- n i 1 1" i li c 1 1 c u-btH- n ch LL1 J 1 1 vol i r e c ry hijj , sn c tx i 1 1 j- , 
moving or any other signs indicating life, and it is not restricttd to 
crying. Hence, the presence of signs of life indkates the slabl. condition 
«l':hc ncuiinir. .= 1 1 1 1 L :la:s ;iir v.v»itd vinulilinn Is kilfllied 
As fbr the first condition, namely the esistence of a fetus in the womb 
ofawomanat the lime itl Mk- hikriled pciwn's death, it can be verified by 
being bom within the specified period ol'prigiiaiKy; tlie mjniraim and llie 
minimum period ofpregnancy. As regards ihc jvi iud (M'pregnancy, rhcre are 
three possible cases as follows; 

The first case: This is ■.vhen a imman ddivers a newbnm alive before the 
minimum period of rwegnsnc* passes; in lEiis case, the new bom gets 
itssliarc in Hit- estale as schda.s uriiinimously agree. Thus, whenVht; 
ivom.iti ddiven iluii newhuni for a period less than six months after 
Ihc death ofthc inhcrilcd person, ibis hidkaU's that she was aclually 
pregnant during the lifetime of the inhcriled person. Accorditlg to the 
comensus «l' Muslim scliolars, ihc minimum period ofpregnancy is 
six months. This is due to the statement of Allah, Exalted be He, iri 
which He says: 

"...tmdhis gestation and wean ing [period] isthirty months..." 

(Qur'an: Al-Ahqaf: 15) 



"Mothers may nurse[i.e. breastfeed] their children two compiete 
years..." (Qur'an; Al-Baqarah: 233) 

S o, if the period of breastfeeding, twenty-four months, is subtraeted 
iinm diirtj' numtlis, the riiiiioiiineii.sii monllis udiidi isrhemimmuin 
period of pregnaney. 
The second case: This i s when the fetus is bom after the maximum 
period of pregnaney passes after the death of the inherited person. 
In such a case, the newborn docs not have any right in the estate. 



T]iis is because ihc ddivcry oftbe child afler the niimimim pcrinj of 
pregnaney indicates that pregnaney has happened afterthe death of 
the inherited person. 
Scholars differ with regard to determining the maximiim period of preg- 
nancy. There are three opinions: 

1. The maiimum period of pregnaney is two years. Tliis is due to the 
statement of the Mother of the Believers, A'ishah (may Allah be 
pleased with her), who said: 

"The fetus does not stay in the womh of the mother for mare thatt two 

There is 110 room tot Ytahfid i .gaiding ih i: stau menr, as il isdealt wilh 
as a marfu ' (traceable) hadith. 

2. Theraaximum period of pregnaney is four years. This is because when 

tbere is mi legal [ext, wc must rotort Co the actual tases, »n<! sume 
cases of pregnaney have been reported to last for about four years. 

3. The maximum period of pregnaney is five years. 

The preponikranl of ihnse opinions - Allah knows best - is that the 
maximum period of pregnaney is four years. This is based on the faet that 
Iberc is no sitvisivi- pniof ir.cli,->v.iii{! s:K-ii jhtkkI, so we should conskler the 
actual cases, and i I eruh happer.ed i hal si moc cases isl'pi rpjiaiu y Lisus I li,r K tur 
years, and Allah knows best. 

ThethirdcaseiThisiswhenthenewbornisdeliveredafteraperiodmore 
than the minimum period of pregnaney and less tlian Ihe manimnm 
period of pregnaney. in sudi a ease, iS'such a woman has a hnsbiuid 
or a master (i.e., ifshe is a slaiep.hl) ivho copnlali-s ivilh her diiring 
that period, the horo child does not haveany i-iglil in inheritaiice. 'l his 
is because, there is no evUter.ee that pregnaney happened diiring the 
lifetime of the inherited person; pi-L^rn-iiiL-v mirju have happened due 
to copulation that took place after the death of the inherited person. 
However, if that woman does not have a husband or a master or that 
they are absent diiring that period, o r that they cannot copulale with 
her due to impoten* y m l«r smy inIkt muson, ihen the newborn is 
entitled to inherit, as there is a proof indicating its existence during 
the lifetime of the inherited person. 
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Inthisregard, Muslim sthol.n-. innnim.mslyagrec thai whcntlie nrwhurn 
critS: Ih™ there U a cerlainly thal i: i* boni aiive and is in .1 stable condition. 
However, they differ as regards those signs indicating life other than crying, 
sudi m meiving, sijeklini; nv breaihmg. Si.nic scholars view liial llle sign of thc 
rrewborns life is resiriciol 1» crying. cxckKlii!g,iny ofthc trthcr acttimpanying 
nigns. Olhei SilIk jl.i i s enusii'u- Mic siyn «i' crying as well as any other signs 
indicaling litc. The Uncr U tlie [ireptinderanl upinion, as thc sign ut' life j» 
not restricted to crying, but it indmlvs m liei signs, such as moving and thc 
i ke, as viewcd by some scholars. Even Lf the sign of life refers to just crying or 
making any voice, tbis does not mcan that wc sbtiukl esekide any other signs 
indicating life; and Allah knows best. 

How to Give the Fetus Its Share 

lf there Ls a fetus among the legal heirs, Ihey should wait until its birth to 
krw wbelher the ttewbuntwii: he crlilied So any share i n ihc eslateor not, so 
that the estale is distributed at once. But if the heirs do not agree to wait until 
thebaby is delivered and demand the distribution of the estate before its birth, 
isthatpermissible for fhem? Muslim scholars have two differentopiriiuus with 
regard to this issue: 

The first upinion: The heirs are not permitted to distribute the 
estate. This is due to the uncertainty concerning the case of the fetus, 
as there are many possibilities, such as the number of fetuses. Such a 
matter may cause a great difference in the fetus's share as well as the 
shares of other heirs. 
The second opinion: It is permissible for the heirs to distribute the 
estate before the child is born and they are not obligated to wait, as 
it may cause harm to them. This is because some of the heirs may be 
needy and the period of pregnancy tnight be long. Thus, according to 
this opinion, the share of the fetus is to be considered so that there is a 
guarantee that the newborn gets its due share. So, there is no need for 
delaying the distribution of the estate. 
According to the apparent circumstances, the second opinion is the 
preponderant one. Yet, the scholars adopting the second opinion differ as 
regards the amount (share) that should be left for the fetus. This is because 
no one can know the actual case of the fetus except Allah. Besides, the case 
of the fetus involves so many possibilities: being alive or dead, one or more, a 
male or female, etc. Undoubtedly, those several possibilities have their effect 
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on the share of the fetus as well as the shares of those involved with him in the 
inheritance. Therefore, scholars differ concerning the amount that should he 
left for the fetus. There are three opinions with regard to t h is issue: 

First: There Ls 110 criterion regarding the number of fetuses a woman 
may carry. Here, the criterion is ihc cuses of the other heirs who inherit 
along with the fetus. That is, if a person inherits only in some cases or 
his/her share is unspecified, such as the case of the agnate relatives, 
such a person is not to be given anything. As for the heir who inherits 
in all cases and whose amount of share may differ, such a person is to 
be giveri the least share he/she may get, With regard to the heir whose 
share does not differ in amounl in al) cases, hc'the is to be given his/ 
her full share. After doing so, the remainder of the estate is reserved 
until the case of the fetus is decided. 
Second: The fetus is to be treated according to what is best for it (i.e, the 
possibility according to which the fetus may get the largest possible 
share) and those iiilicriliiig liong with it are to receive their least 
possible shares Tim;, the bigger share o l' llial o f Ivvn males or that of 
two females is to be mowl for the fcnt», and the other heirs who 
have specified shares are to reetivt [lie least of t lie shares they deserve. 
Therefore, after the child is born and the case is decided (concerning 
se* and number, ete), there are three procedures to be followed: 

1- The newborn gets its due share from the reserved amount, and 
what remains is to be redistributed among the heirs. 

2- The newborn gets a]] the reserved amount if it equals its share, 

3- The newborn completes its due share from the shares of the other 
inheritors if the reserved amount is less than its due share. 

Third: A share equtl to the share of one male or one femaie, the larger 
of which is to be reserved for the fetus. The reason behind this is that 
it happens in most cases that a woman delivers only one baby each 
time. Hence, the ruling should be established on what happens most 
often. According to this opinion, the judge is to assign a sponsor, from 
among the heirs, to guaiantee that the newborn babies will get their 
full shares (if they are more than one). This is because a newborn 
cannot ask for its rightful share, so the judge does this on the child's 
behajf as a precautionary procedure. 
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Finally, the soundest of the three aforementioned opinions is that which 
involves more pitvautkm. namdy Iht- seamd one. Thal is, U happens many 
times that women give bitth to twins, but delivering more than two babies 
rarelyoccurs. Besides, assigning a sponsor, as mentioned in the third opinion, 
may be diffkult; cvtn ii'it is dnne. some matters may happen and prevent such 
sponsor frnm observing the assigned mission. Thus, the newborn children 
may not receive their due shares if they tumed out to be more than one child, 
so their rights may be lost. 

According to the soiindcsl opinion, there mv six possibilities lor the fetus: 
1 ) The child may be delivered dead 
2} Itmaybeonlyonemale 

3) It may beonly one ternak: 

4) It may be one male and one female 

5) Itmaybetwomales 



These are six possihiliiies. lor eadi is a speoil'it case as regards the distri- 
bution of the estate. Besides, the distribution of the estate is to be according 
to a mathematical process for each possibility. The cases of the heirs are to be 
considered. As for the heir who gets ihe same share i n all cases, he/she is to 
get his/her f uli share. However, those heirs whose shares may differ in amount 
from a case to another are to receive the least of their shares. With regard to 
those who iitherit in some cases and are blocked in others, they get nothing of 
the estate, After that, the remainder o f the estate is to be reserved unti! the fetus 
is delivered and its case is decided as mentioned above; and Allah knows best. 

Endnotes 



■ Ahu riawiid (»201 I Vjr^hscealsolbji Majali (1503) [2/222 j. 
2 Ad-Daraqullll(3829) [3221] and Al-Bayhaqi (15552) [7/728]. 
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Inheritance of a Missing Person 



The missing person means the one whose State is not defined and it is not 
knmv-rj whether sslive urdend. This maybe due to travel i n», piirtidpaling in a 
battle, being shipwrecked, or being captured by enemies, etc. 

Since the missing pcrson's state is nol delermined as tn whcthcr being 
existent or not, cach case oflhe Ivvn bus ils own ruling. Soroc of thesc rdings 
pertain to: 

• His wife 

• His inheritance from others 

• Being inherited by others 

• Being an effective heir on the shares of other heirs 



V INHERITANCE 



As neither of the two possibilities (being alive or dead) is considered 
more probable than the other, there must be a designated period until the 
real state of the missing person is verified, providing a chance to look for 
him. If that period elapses with nothing known about siich a person, this will 
be evidence that he is no longer alive. In view of this, scholars unanimously 
have agreed to designate such a period; yet, there is disagreement regarding 
how long it should be according to two opinions: 

First opinion: The criterkm is the estimation of thejudge regarding 
this period. This is because the original rule is that the missing 
person is alive and this is not to be overlooked except with a 
decisive proof or the like. This opinion is unanimously adopted 
by the majority of Muslim scholars, whether such a missing 
person is eipected to be safe or deeeased, and whether he has 
been lost before or after the age o f ninety. Thus, a missing person 
is to be expected to come baclc until there is a proof that he has 
dicd, or that a period ends after which it beeoines certain that he 

Second Opin ion: This opinion adopts an el aborated view wh ich impi ies 
that the missing person has two cases: 

1- li'lhc missnij! person m innsl !iMi lok-tlcmisal, il » impunilivc l<> 
wait for four years since ke w» kn[ seeri. To elaborate, persons suth as 
those who go missing in a peri I. while fighting. or in ship wreckage of 
which some passengers were safe while others drowned. and persons 
who are lost within the locality - for example, going out for prayer 
and never came back - are to be eipected back for a four-year period 
since they were last seen. If mi news about a missing person is heard 
throughout this period, he is surely deemed to be dead. 

2- 1 f the missing person is most likely to be safe and sound (e.g., those 
who travel for trade, tourism or learning, and nothing is heard about 
them), it is imperative to wait until such a person reaches ninety sinte 
his birth, until it is not likely for him to be living any more, before 
declaring his death. 

The first opinion, referring to the estimation of the judge in deciding the 
period to wait for a missing person to come back before declaring his death, 

persons. This is because Communications and transport means have made the 
whole world much closer, craite unlike the past. 



If the Person from whom the Missing one Inherits Dies 
within the Said Designated Waiting Period 

If the inherited person has no other heirs except the missing person, all his 
estate is lo be withheld. until it is dear (whether the missing person i s alive or 
dead), or the designated waiting period is over. 

Scholars maintain different views conceming the issue of the inherited 
person who has heirs other than the missing person. The soundest view is 
the opinion of the majority of scholars: that is the heirs who co-inheril wilh 
the missing person are given the least possible shares. Thus, each heir is to 
be given his/her least amount while the remainder is to be withheld. Hence, 
the estate is to be divided as if the missing person is alive, then as dead. The 
heir who is entitled to a bigger share in one of the two cases (i.e. the missing 
person's being alive or dead) is to be given the least share; the heir is entitled 
to an equal share in both cases will be given his/her share in ftill; and the heir 
whoinheritsonlyinoneofthetwocaseswillbegivennothing.Theremainder 
of the estate will be withheld until the missing person's state is verified 
If the Missing Person is Deemed Dead 

The missing person is deemed dead if the designated waiting period has 
passed with no evidence disel < ing 1 statu 'itu his m i estate and share 
(which he/she has inherited, as mentioned in the previous case) are to be 
divided among his heirs who are still alive, excluding those who died during 
the designated waiting period. That is because his death was determined later 
after the death of his heirs who are not then entitled to inherit. 
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Inheritance of the Drowned and 
Those Killed Under Collapsed 
Buildings 



The iasue of mass deaths, m which many people die and some of them 
are legal heirs of others, is a problematic issue that causes great confiision. 
This is because it is difificult to realize who has died first to be considered an 
inheritor and who has died later to be considered ari heir, Nowadays, mass 
deaths frequently happen as a result of road accidents, such as car and train 
accidents, and plane crasJies. Masa deaths can also be a result of building 
collapse, accidental fire, drowning, bombardment, etc. With this in mind, the 
issues involved m me inheritance of those deceased people, who legally inherit 
frcnn One anothef, atc M.iiiim;iri/ei] in fivecases; 

. When ali the deceased persons are known to have died at the saroe tim« 
In this case, scholars unanimoush/ maintain that there is no inheritance, 



2±L 



V INHERITANCE 



asinheritanceisbaseduponverifyingthattheheirisaliveafterthedeath 
of the inherited person, which is not available in such a case, 

. When some of thern arc stiU known to have died before some others: 
I n such a case, scholars unanimously view that those who have died 
later are entided to iiuierit f ro m those who have died earlier, since it is 
verified that the heir has lernporarily survived the inherited person. 

.When some of the m are known to have died before some others wlthout 
determiningwho have died ftrst. 

. When some of them are known to have died before some others yet 
that is forgotten. 

. When the sequence of their deaths is unverified and it is not recognized 

if they all have died at the same time o r at different times. 
In these last three cases, there is a great room rbr probability, ijtih&d (legal 

reasoning and discretion) and speculation arnong scholars (may Allah have 

mercy 011 them) who entertained Uvu different opinions: 

The first opinion: entails that there is no inheritance between those 
deceased people in all these three cases. This view is supported by the 
opinion of a group of the Prophel's Compariiuns, induding Abu Bakr 
As-5iddiq, Zayd Ibn Thabit and Abdullah Ibn Abbas (may Allah 
be pleased with them all). The three Imams Abu Hanifsh, Malik and 
Ash-Shafi'i (may Allah have mercy on them) said the same, and it is 
one of the opinions adopted in the school of Imam Ahmad. This is 
based on the faet that one of the conditions to inherit is the certainty 
that the heir is alive after the death of the inherited person, which is 
not only unfulfilled here, but also doubted, and the rule of thumb is 
that there is no inheritance with doubt. Moreover, those who died in 
the Battles of Al- Yamamah, SirTin and Al-Harrah, did not inherit from 

The second opinion: entails that each of them inherits from the other, 
following the opinion of a group of the Companions (may Allah be 
pleased with them) induding "Umar Ibnul-Khattab and 'Ali Ibn Abu 
Talib (may Allah be pleased with them), which is the opinion acted 
upon in the Hanbal! School. The underlying assumption behind this 
view is that each one of them has certainly been alive and nmist have 
lasted until after the death of the other. To illustrate, when ' Umar (may 
Allah be pleased with him) was infbrmed of the plague that afflicted 
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Ash-Sham and that whole families died as a result, he ordered that 
the estates of the dead persons would be estimated according to the 
shares they were to receive (tom one another, an d t h en the I iving heirs 
would inherit from the dead persons : . 
It is stipulated that the living heirs of the dead persons do not differ with 
regard to the precedence of one to another in the order of death. When every 
heir daims that his inherited persn» lias died later, with no evidence, tlicn 
they have to take oaths and no inheritance is to take place. According to this 
n p i n ion, evcry heir (among the dead persons) inherits from the original estate 
of the other dead heir excluding the new estate. To elaborate, i f an heir is 
assumed to have died eariier than another, the share the latter gets from the 
former is to be distributed among latter's live heirs only, i.e. we exclo.de the 
former from whora the latter has inherited, and we reverse the assumption, 
and apply the same way of distribution. 

The first view, indicating that they do not inherit from one another as no 
inheritance is to be made with doubt, Ls the preponderant one, This is because 
the actual status of the deceased ones (the heirs) is unknown, and what is 
unknown is deemed non-existent. Moreover, the precedence of the death of 
one another is unknown, so it ?s uuntmhcant m this case. Ecsides, i! is nol 
reasonable to liave deceased heirs inherit from one another, as inheritance U 
made to let the heir make use of the inherited property, which is not the case 
here. AJso, making the deceased persons inherit one another is a contradictory 
view. 'rilis is because giving a deceased Iuri r ("min ibe estate of another indicates 
that the former has survived the latter, and then giving th e lat ter from the estate 
of the former indicates the opposite: this implies that each of them has died 
before the other, which is not lopical. Wilh [his in mind, the preponderant 
view is that only live heirs inherit the estate of the deceased ones, in order 
to adhere to what is cermin and keep away from doubtful matters; and Allah 
knows best. 

Endnotes 



1 Ash-Shim: TTie Levant; the region ciwering Syria, [.eLiarum, )(>rdan, and Palestine, 

2 ibn Aba Shaybah (3 1 337) [6B79] . 
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Inheritance by Radd 



\ Ini.; lu .. Ii I n , :i: l ih jiLiIul Mi,- i i, v' i i', jiii; hi L i m.in ,1, 

if'llf i'^l lik klik I H i | 'l L i I l! ..I . |.,I . , ,,k i!i; i k'.' J: h i Mu' l' ;;il Ikll . .h i I.J 
[l' I ' , t iur il i I , ll I. ■, [m II H t I llJ i I i'lllll ll lu m 'l t 

i. m,- -ul, i Vll.ili ..ili.J h.. I L, '.I i J I /i. ii ml h .xi j . i il mi,' 
fourth, one-ciglitli, two thirds, one third, and one sixth, and esplained how 

I L IH II UI I I I 1 ll I ih ll I i I i i il . II I ll I I 

"Give the shares of the mkeritance (prescribed m the Quran) to 
tkose who am eniin,tt i,- M.iif ilmu, Then whatevar remains 

''i' 1 1 '' 1 1' 'n ," i 'i f, ■ i,". •' • ' 'k'/, i <l 'l; ,1 , , 

This noble hadith clarifies the tesi ol ihe Glorious Our'an and puts the 
heirs of botli typcs iri Ihe righl order: fhost entitlcd u. iv.vivc prcscrlliL-c 
shares then theagnati rctotim. Amsruiiijtli. il:» i;,:iil 'u, t, iiciu ' i- hml- lyrv; 
i< ll'. I d m i i . I m n 1 1 ii i I n i i I i l i . i il J I u , n, i,, 
k j ii i': i 1 1 .i ' i . lu. -.h. k , li:-l .n.) Iliu 1 1 i' ku ,i.ii 'ul, i ,n f. s l ■ h.; ^ ', i-u u i 

theagnate relatives. II then are ag e relative: ly, the) a re to be given the 

lioie estate divided iccordingtotheLrshare. 




The problem arises when there a re persons entitled to prescribed shares 
whose shares of the estate are less t ha n the amount of the estate, and there are 
no agnate relatives to get the remainder lu such a case the remainder will be 
redistributed among those entitled to prescribed shares in proportion to their 
prescribed shares, eicept the two spouses, according to the following proofs: 
First Allah, Exalted be He, says: 

"...But kindred by blood are ntartr to one anether regarding 
inhetitance in thedecree ordained by Allah..." 

(Qur'an: Al-Anfal: 75) 

Those entitled to the presc ribed shares are the deceased's blood relatives, 
so they are more entitled to the deceased's estate than anyone else. 
Second: The Prophet (FBUH)says: 

"Ifanynne kaves a jmiperty, i/ goes (u hiu heirs." 
(Related by Al-Bukhari and Muslim)' 

Thisrulingisgeneralinalltypesofestateleftbythedeceased.includirig 
what is left over (the rermiiiulcr) aftcr liisirilmtmg the prescribed 
shares. Thus, ane's legal heirs, who are entitled to prescribed shares, 
are more entitled to one's estate than anyone else. 
Third: Sa' d Ibn Abu Waqqas_ (may Allah be pleased with him ), nan-ated 
that he said to the Prophet (PBUH) while he was visiting him because 
hewasillt 

"O Messenger of Allah! 1 have no heirs except my only daughterf 
The Prophet (PBUH) did not deny restricting the inheritance to the 
daughter. If it were impermissible, it would not be approved by the Prophet 
(PBUH). This denotes that the one entitled to a prescribed share gets the 
remainder of the estate if there are no other agnate relatives; and this is what 
is meant by the radd. 

The radd is applicable with regard to the persons entitled to receive 
prescribed shares escept the two spouses, for they may not have a common 
blood relationship. Thus, the husband atid the wife are not included in the 
general denotation of the following verse; 

"...But kindred by blood are nearer to one another regarding 
mheriUmce in the decree ordained by Allah..." 

«Jur'an: Al-Anfal: 75) 



Scholars have unaniraously agreed that the two spouses are not among 
those who are to be given the excess of estate. Yet, it was rep orted th at 1 Uth raSn 
Ibn ' Affan (may Allah be pleased with him) once judged that the remainder 
of the estate is to be given a husband. Scholars view that ' Uthraan's judgment 
may have been due to a reason other than the radd, such as being an agnate 
relative or having a blood relatlonship with his wLfe; and Allah kriows best. 



1 Al-BukMri (6732) [12/14] and Muslim (4 1 17) [6/54]. 
JAl-lHildi;mih-}i:0 -/ll! ,in:i \Wiri M I )M |tv'hl- 
3 Al-BukMri(1295) [36/210| and Muslim (-JL-I3) ;f,.'T')| 



Inheritance of Kindred by Blood 



Aowrdhig lt> scholurs of iiilu-rilaik-fj, kindred by bSimil are the rehitives 
who are not entitled to have prescribed siwres nor are they trom one's agnate 
rclatives. They are of fitur lypcs; 

First: Those who belong to the deceased, namdy iLuu S 1iUts' children 
and the children of the Sons' daughters and so forth in a descending 

Seccinil: Thosc to whom the ckceasctl hi:kuigs : nameiy the non- 
uih^riliiig «raiuiliilhers and gi-Biidinolliers, ' and so forth in an 
ascemling lineage. 

Third: Thrtsc who bening i<i liur ]>;n\:nU nl' llic deieased, nameiy the 
sisters' children» (he brotherj-' daughters, the children of maternal half 
brothers, and whoever is related to the deosased through them, and so 
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Fourth; Those who belong to grandlathers and grandmothers of the 
deceased, namely the deceased's father's maternal hal£ brothers, all 
internal aunts, all female palernal cousins, all maternal undes, andali 
maternal aunts, no matter far they (all these relatives) are, and their 
children however low in a descending lineage, 
These are the types of kindred by blood i n general. They are to inherit if 
thtre b iione ciititied to inherit prescrihed share» cjtccpt the husband and the 
wife, provided there are no agnate relatives. This is according to the following 
evidences: 

First: Allah, Exalted be He, says: 

"...But kindred by blood are nearer to one anotker regarding 
inheritanceinthedecree ordmned by Allah..." 

«Jurtn: Al-Anfil: 75) 

This means that blood relatives are entided to inherit each others 
according to the Judgment of Allah. 
Second: The general implicatioti of the following Qur'anic verse: 
"For men is a share of what theparents and elose relatives leave, 
aadfor women is a share of whal the parents and elose relatives 
leave, be U little or much - aa obligatory share." 

(Qur'an: An-Nisa: 7) 

The wwds 'men', 'womeri', and 'dose relatives' indude one's kindred 
by blood. Thus, whoever claims that the verse refers to a certain case 
shouJd prove his claim. 
Third: The Prophet (PEUH) said: 

"The maternal utrtUt is liicheir of Mm n-Hv /m* nom-S 

(Related by Ahmad, Abu Dawud, I bn Mijah, atid At-Tirmidhi who 

deemed it hasan) 1 

This hfldith signi fies that the maternal unde becomes a legal heir when 
there is none entitled to a preseribed share or agnate relatives. As the 
maternal unde is from one's kindred by blood, then the same rule can 
be applied to other relatives from one's kindred. 
These are some proofs supporting the view that one's kindred by blood 
may inherit. This view is reported about some of the Prophets Cornpanions 



including'Uraarlhnul-Khalllband'AlnbnAbuIalibdnayAilahbepleased 
with them). This opinion is adopted by the Hanbali and Hanafi sdioiars, and 
ii is one of the two views adopted by the Shafi' i School in case the affairs of the 
Public Tressury are not settled or it is not established as a unique institution. 

The scholars who view that the kindred by blood are to inherit differ 
regarding the w ay 1 1 ie y n.: i r i vt t h t i r share of inheritance, and they have some 
views the commonest of whLch are the following two: 

First view: They (ki ndred by blood ) are entitled lo inherit by c o n s i dff 1 1 1 1 a 
every one of them in the place of the one to whom he/she is related to 
the deceased, i.e. to b e given such a person's share. Thus, daughters' 
childrcn and the chiklrer. "l' Ihc smis Jau^lilm are t n bc treated iike 
their mothers. Likewise, the dectsised's lalbcA maternal half brothers 
and also paternal aunts are to be trealeil like the father, Similarly, the 
maternal uncles, maternal aunts and maternal grandfathers are to be 
treated like the deceased's mother. Moreover, brothers' daughters and 
the daughters of the brothers' sons are to be treated like their fathers 
andsoon. 

Second view: The kindred by blood are to inherit the same as the agnate 
relatives do, i.e. the doser the relative is, the inore he/she is entitled to 
inherit; and Allah knows best. 

Endnotes 



I 'lhosc uoii-ijibe-i" irit; «r;-,inU>:ifr<. mil i'.mdmniiim are prcviimh atcnlinnal m ifeai:. 
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Inheritance of Divorced Women 



Veiily, Alliili, Exallt'J be He, niiitli.- lla 1 niarria«i! o<mtract a causc Iur 
inheritance. Allah, Almighty and Y.vcr Majestic ht 1 U\ sm-s: 

"iW/>i-)*>u « M/ o/»*«f your Im i/r/n-y <We jjo dri/d. 
Bnf i/'rfjfv W c o cfiiM, Jbr y,», mK fourth of what thcy kare, 
aftcrany beatws! thcy }may havcj •muk or ticbt. And fin them [U: 
«re wivesj is one fourth ifyou kare m, child. But ifyau teavea child, 
thetiforthem is im cighlh ofn-ht,t ymt kavc, after any bequest you 
(niaynare] made or debt..." (Qur'Sn: An-Nisa: 12) 

In consideration to this, the two spouses itiherit from each olhcr sis long as 
the marriage concracr Iws hcen valid unti I the death of the mheriled spouse, 
unless there is a cmise l liat prevetits uoc i.l [hem from niberiting IVom the 
other. i Iuwuver, 110 inhcrilaiiu: is In lak* pjacc in tas» of the irrcvcitable 
divoree, for ihe rule of thumb states thal if there is nn emut', there is m> eli'ttl. 
lTowwr, there migbt be snnir «mditions in whidi divoree dous nol prevent 



the two spouses from inheriting one another. To illustrate, the two spouses 
inheritfromoneanotherincaseoftherevocabledivoroeaslongasthe wife, is 
still in the waiting period. Muslim scholars have singled out a specifk section 
for "The Inheritance of Divorced Woman" Regarding this, divorced women 
are ofthree types: 

First type: A reTOcably-divorced woman, no matter the divorce has 
occurred while the husband is in good health or not 

Second type: A woman irrevocably divorced while her husband is in 
good health. 

Thlrd type: A woman irrevocably divorced while her husband is in his 
last illness, 

Concerning the legal ruling of each of the above cases, the revocably 
divorced woman is unanimousiy agreed to be entitled to inherit once her 
husband dies as long as she is still iri her waiting period. This is because she is 
still regarded as a wife and she is entitled to all the rights a wife has. 

It is also unanimousiy agreed by scholars that the irrevocably divorced 
woman, while her husband is in a good health or suffers f ram a curable disease 
(i.e, is not seriously ill) and not being suspected to have disinherited his wife 

h;, diw.rciiig htr), is nol eatUkJ Ininlu-ril lr»i» I w liu-sbmid, fnr slic is no 
longer related to him. 

Likewlse, the irrevocably divorced woman, wbose busbuml is inairahly ill 
and hc is m>l suspected to have disinherited his wife (i. c. by divorciiig her), is 
not entitled to inherit from him. 

In contrast to the previous case, the irrevocably divorced woman while 
her husband is in his last illness, is enlilled lo inherit from him during the 
waiting period and al'ler il ends, provided that the husband is suspected to 
have i ntentional 1 y J i s i n I e r i t ed I k r i by divoreing her) and that she has neither 
remarried nor apostatized after the divorce. This view is asserted by the 
incident when Caliph 'Uthman (may Allah be pleased with him) judged that 
the wife of 'Abdur-Rahman Ibn ' Awf (may Allah be pleased with him),whom 
he irrevocably divorced in his last illness to disinherit her, had the right to 
inherit from him (i.e. Abdur- Rahman Ibn "Awf). 1 This judgment, whichisnot 
restrieted to the waiting period, was known among the Prophefs Companions 
and none disapproved of it, despite rule of the avoidance of disputes and sins. 
This is because such an ill-intentioned husband is treated according to his bad 
ititent (i.e. his intentional divorce of his wife in his last illness to disinherit 
her); and Allah knows best. 



Ji ■ 

Mormver, the two spouses inherit from each olher by virtue of the marriage 
contiact if either of them d les before the consummation of the marriage or 
meeting in privacy due to the generality of the verse; 

"And for you is hatf of wkat your wives ieave if they have no 
child. But ifthey have a chiid, for yon is onefcurth of what they 
leave, after any bequest they [may have] made or debt. And for 
them [i.e. the wives} is oaefourth..." (Qur'an: An-Nisa': 12) 
This i s because the matrimotiial relationship is an intimate and noble one 
upon whkh great rulings and interests are entailed. Therefore, Allah, Exalted 
be He, prescribed for both spouses some share of the estate of one another 
when the othtr dies, as Allah did for the relatives. This ensures that both 
spouses should respect and venerate one another. 

These are the blesslng and gracious rulings oflslam to which we supplicate 
Allah to keep us strictly adhering and embracing it forever, 

Endnotes 



1 Ad-Diraqulrli<40l>5) [4/33] »nd (4007)14/361; ieedsolhr, /M Shaybah {19026) (4/176]. 



Inheritance among People of 
Different Religions 



By tetetriiin tu ilil"i"r;viu-c :ii idigion, we mean that the inher.iK j peram 
L-mbrmcs.i nrlis;iuEi dilim-iil l'rnm [hal i ■> I &.< Ileir. 'l li> Ui|ii.- nn/ludi 1 ? Uni issncs: 

First: When a Disbeliever Inhcrits from a Muslim and Vice Versa 

Muslim blIh)Iij's 1i;iu- li i1 i-iUi i i .fii ; nur Jiileivnl n-iiniiins ivilli ivuard td 
this issue: 

Firstopinion:ThemajorLtyofscholarsstatelhataMuslimneverinherits 
from a disbeliever nor does a disbeliever inherit from a Muslim. This 
is because the Prophet (PBUH) says: 

"A Muslim cannotbe theheirafd tfaMi'nn-. uni- aiu ,, ,iisiviic\-c>- ih- 

ii,<- hri,- „f a Muslim." 

[Relaied by Al-Bukhari and Muslim)' 



Second opinion : The Musli m one never inherits from the disbeliever and 
vice versa, except through the u 1 1 l i i IhetafcfffAthatreadst 

' L'j '1 L 1 ' •, ,1 i' n 

person) is his (the Muslim's) slave or his slave- giri" 
(Related by Ad-Dlraoutni)* 

This hfldttk signifies that the Muslim licir inherits from his Christisin 
manumitted slave and vice versa according to analogicaldeduction. 
Third opinion: The disbeliever inherits from his Muslim relative if the 
former converts to Islam befbre the estate of the Muslim deceased is 
divided. This is according to the hadtth : 

"An estate whkh was divided in the Pre-Islamic Period of Ignomnce 
(th ahiliyyah) mayfalbw the divi 1 in j a th n, but any estate in 
hlamk times mustfollow thtdivision laiddo* n by Islam"' 1 




Fourth opinion: The Muslim inherits from the disbeliever and not vice 
versa due to tht hadtth 
"Islam increases and never decreasesf' 



This is because when the Muslim inherits from the disbeliever that is 
considered an increase, and not vice versa. The hnditli siynifies th L it islam 
leads to increase not to decrease. 

The preponderate view - and Allah knows best - is the first one, (i. e. the 
Muslim 1 i (_ '. l' inlicj /ts hom disbeliever and vice versa) due to its sound 
and atplicit proof unlike those of the other views, which are either weak or 
inexplicit proofs. 

Second: Inheritance among Disbelievers 

As far as inheritance is concerned, disbelievers are divided into 
two States: 

First st»te: It is indisputable that disbelievers of the same religion 
inherit from one another (e.g. a Jew from another Jew and a Christian 
from a Christian) 



ipj i Ini ' i 1 n_[ [i 1 M if i n _l ]| 
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Second state: Scholars maintain three different views concerning dis- 
believersofvarious religions (e. g. Jcws. Christians, magi, or pagans) 
whether they inherit from one another or not in regard to determining 
whether disbelief involvts one or several religions. 
Fkst view: The Hanafi and Shafi'i sdinnls maintain that disbelief 
involves rmc rdigiem (i. e. all disbelievers are of the same state). Tliis is 
alsooneoftheopinioiis adujrted in llw Hanbalt SchooL Moreover, this 
is the opinion oftbc majority of schtilars that disbelief, including all its 
creeds, is regarded as one religion. Thus, disbelievers inherit from one 
another regardless of differcnci: i" rctigion. 'ITife is because the legal 
texts with regard are general, so they are not to be restricted unless by 
the Lawgiver. To illustrate, Allah, £xalted be He, says: 
"And those who disbeiieved are allies ofone another.." 

(Cjur'an: Al-Anfal: 73) 
Second view: D isbelief comprises three rdigkm s: ] udai s ni ; ( : 1 1 r i si iii r i it j- 
and the other rypes as one rd igirui. as t liey have no Sacred Book. Thus, a 
Jew is not to inherit from a Christian and both of thera are not to inherit 
from a pagan, and 50 ori r 

Third view: Disbelief comprises several creeds; people of each are not 
to inherit from those of others. To illustrate, the Prophet (PBUH) says: 
"People oftwo different rtligkws aimtot fmm one another!' 

(Related by Ahmad, Abu Dawud, An-Nasa'i and lbn Majah) s 
According Ui ilie aloi-cmciHkineti hudhh, the third view seems to be the 
preponderant one. That is, people of different rellgioos, c. g. Mudinis and 
disbelievers, are not to inherit from one another due to the lack of mutual 
support among them, and also because the cause for inhentaoce 111 this tase 
contradicts the cause impeding iliheritance, In other words, differenee in 
religion entails conflict in all ulhcr mallers. and Ihis leads to the disinheritance 
from one another. 

The scholars who view that disbelief involvts one religion consider that 
the differenee of location (i.e. living i n two different States) is a disinheriting 
faetor due to the lack of mutual support among them, which is applicable 
when there is differenee in religion. Thus, it seems more appropriate that 
people of different religions, a Christian and liis Jewish rdatiw ibr example, 
cannot inherit from one another, However, disbelievers of the same religion 
cari inherit from one another; and Allah knows best. 
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Inheritance of the Murderer of the 
Inherited Person 



Causes of inheritance may exist, yet an entitled heLr may not be given his/ 
her prescribed share. There are many causes that prevent one from recdving 
orie's share c>f estate. One of thew causes is the case of an heir who murders the 
inherited person. To illustrate, the Prophet (PBUH) says: 

"No (share of the) inheritance (of the murdered person) is to be 

given to the murderer!" 
The Prophet (PBUH) also says: 

"A murderer isnotto inherit anything (from the inheritance ofthe 

person he killed." 

This mainly aims at blocking means to committing what is prohibited, as 
love for wealth may drive an heir to murder whora he may inherit. The well- 
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Scholars, unanimously agree that the murderer of the inherited person is 
to be disinherited. Yet, they maintairi di fferent views with regard to the type of 
murder that prevents one from inheritance. 

According to Imam Ash-Shafi'i (may Allah have mercy on himj the 
murderer never inherits anything, no matter what type of murder it is. That is 
due to the generality of the hadith of the Prophet (PBUH) in which he says: 
"A murderer is not to inhcrtt inivllihn- '.trom fiV inheritance o/ the 
person ke killed)." 2 

This signifies that the murderer is not entitled to inherit from his victim 
in order not to let killing be a means to liasten obtaining inheritance, 
Consequently, whoever has a hand in the killing is to be disinherited, even if 
rightful. Fa r eiample, the one who eiecutes the qisds (legal retribution), the 
person who gives the judgment of killing such as the judge, the witness in 
a murder case, are all to be disinherited. This is applicable even if the act of 
killing is umntentionally committed, such as the killing done hy one who is 
asleep, insatie or a child. Besides, this rule is to be applied in case the killing 
mistakenly results from a permissible act, such as the case of a discipliner or 
the physician who helps the person i n treatment. 

Pollowers of the school of Imam Ahmad view that unrightful killing 
is the only kind that disinherits the killer. Unrightful killing is that which 
entails a legai hability, such as ^isas ilegal retribution). divah. (blood 
money), or expiation, such as the premeditated murder, quasi-premeditated 
murder, and acodemal iKuiLirnk-. 'l his is also applicable with regard to what 
resembles accidental homicide, such as being the cause of killing, or the 
killing committed by a child, an insane or a sleeping person. In contrast to 
this, if the type of killing does not entail qisas, diyalt or eipiation, then it 
does not cause one to be disinherited. To illustrate, killing someone as in 
gisds or in self-defense does not entail blocking one from inheritance. This 
is also to be applied in case the killer i s a just person whereas the murdered 
person is an oppressor of the killer and also in case the killing results from a 
permissible act such as disciplining or curing. 

What is mentioned above is also the view of the Hanaft School whose 
followers consid er beinga cause ofki lling does not cause one to bedisinherited, 
as in eases when one digs a well or puts a stone accidentally causing the 
inherited person to die. This is also applicable in case of accidental homicide 
or killing by a child or an insane person. 



_ _i kni t_ M i l 1 I L I y, % 

Aecording to thc Miliki Schot.il, a murtlerer litis l wo States: 
First case: When a murderer intentionally kills the inherited person; in 
sudi a case, the murderer is not to inherit either front the estate of the 
mnrdered or the diyah (blood money). 
Second nie When one accidentally kttls ! lu* inherited person ; i ti «ich a 
case, one is to inherit from ihe murdered person's estate, but not f ram 
his diyah. This U because, in sucb a tase, the killer does not intend to 
kill the inherited person, yet i', is obligatory upan him (the killer) to 
pay the diyah, so he cnmiot inherit something be is obliged to pap. 
O n reviewing the aforesaid opinions, the preponderant one seems to be 
that the kind of killing thal d isinherits one is that which entails a legal liability, 
while (hc accitfenlai htimicitfc does not disinberit one, as maintained by the 
Hanbali and the Hanafi Sdiools. This is because in case murder eniailsa lesai 
liability, the killer is not excused and must bear the responsibility; thus, he is to 
bedisinherited.However, in case killing does not entaii a legal liability, the killer 
is excused and is not responsible for it; thus, he is not to be disinherited. 

If we ate to follow the opinion adopted by the followers of Imam Ash- 
Shafi'l, which states that any type of murder prevents the heir (the killer 
in such cases) from inheritance, this will prevent eiecuting the preseribed 
punishments. 

Aecording to what is mentioned above, the generality of the Prophet's 
hadith "Na (sharc uj'lhe) inherilante. (nftke murdered person) is Ic begiven to 
the murderer" is restrkted only to the case of killing unrightfully which does 
not entaii a legal liability. Allah, Exalted be He, knows best. 

Endnotes 



1 Abu-Dawud (4554) [4/449] and Ibn-Majah (2646) [3/277]. 
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VI:MARRIAGE 




Marriage 



Marriage is a serious and cruda] subject that made J aqihs (Muslim jurists) 
dedicate great parts of their volumes to tackle it, explaining its rulings as well 
as its purposes and virtues. This is because marriage is ordained through the 
Qur'an, the Sunnah (Prophetk Tradition), and juristk consensus. 
Allah, Exaltert be He, says: 

"...then marry those that please you of [otherj v/omEn, two or 
three orfour..." [Q\x?&n: An-Nisa': 3] 

In the CJur'an, Allah, Exalted be He, also mentions the wcmtn one is 
prohibited to marry then says: 

"...And lawful toyou are [all others] beyond these, [providedj 
that you seekthem /ia marriage] with [gifis front] your property, 





(Qur an: An-Nisa : 24) 



Moreover, the Prophet (PBUH) eihorted people to marry and made 
marriage desirous and recommendable; He (PBUH) said: 

"0 young people! Wkoever among you has the abiliiy to marry 
siiould „utm; for H Mps i» bwi ring tme'sgage and guarding on?'s 
chastity (i. e. it guards one's private parts against immorality)."' 
He (PBUH) also said: 

"Marry women u-lio im bving unti rayprolificforlshall beproud 
uflhcgivtit mtmlwr ofyou (i.e. the Muslim muiou) in comparisan 
with iother) mUkm* ou tlic th,y u) l«swml!,w: ! 
Among the g!or;i<u* viirues n!" m;in Mye :m- ihc fallowing: 
•:• M.irriagc hmilvt:s keping llie raislenceof the human race, increasing 
thenumber afMuslims, causingarmoyance to thedisbelievers through 
the procreatbn of those striving in the cause of Allah as well as those 
defending His religion. Islam. 

❖ Marriage leads to maintaining chastity and keeping away from the 
unlawful semal intercourse that ruins human communities. 

❖ Marriage involves the responsibilityof raen toward women that includes 
sheltering them and providing for them. Allah, Exalted be He, says: 
"Merr are in charge of women by {right of} what [auatities} 
Altah has given one over the other and what fhey tptnd [for 
maintenance] from their wealth..." (Qur'an: An-Nisa': 34) 

❖ Marriage creates an atmosphere of tranquility, mutual concord, 
security, and spiritual comfort between both husband and wife, Allah, 
J : . t^ltI Il-lI he E k\ s^vs: 

"And o/Hls sigm is that Hecreatedjor you fromyoursetves mates 
that you mayfind tranquility in them..." 

(Quran:Ar-Riim:21) 

Allah also says: 

"H is He Wko created you from one sout and createdfrom it its 
maiethathemight dwell in security with ker..." 

(Quraji:Al-A'raf: 189) 

❖ Marriage is a means of keeping the hunian communities from being 
indulged in immoralities that min morals and eliminate virtue. 



Chapicr ]: Marriage J£l 

❖ Marriage is a means of preser progeny, keoping blood relations, 
and establlshlng honorable families involving mercy, unity, and 
support iri what i s right, 

❖ Marriage raises mari above leading animal life and enables him to lead 
an honorable human life. 

Thcre rtre sn muny olher i'rvlnes «l' Wl'ni, liorsiivable narriage wbiirh is 
based on the instructions of the Noble Book of Allah, the Qur'an, and the 
Sunnak of His Prophet (PEUH). Mamajir: ;i legal contract enabling each 
spouse to have lawful cnjtivmcnl of ihe orlii;r. lu suppm-i of iliis vicw, the 
Prophet{PBUH)said: 

"Treat women kindly, as they are (like) caplives in your fjouses." 1 
In another narration of the hadith: 

"Intercourse with them (women) has been made lawful unto youby 
Ihe. Word of Allah (tlirmigh legat niarrhigc}."' 
The marriage contract is a covenant between the two spouses, ab Allah, 
Exalted be He, says: 

"... on d they have taken from yon a solemn covenan t" 

(Quran; An-Nisa: 21) 

Thus. it is ,[ biiidinj! . onti ict < ibligating each spouse to observe the other's 
rights dutifiilly; Allah, £xalted be He. says: 

"Oyo* who have believed,fulfill [allj contraets..." 

(Quran: Al-Maidah: 1} 

Polygamy 

It has beeti made lawful for the mau to marry more than one, provided that 
he is able to do so, and is certain he would not be unjust in dealing with them. 
Allah, Exalted be He, says: 

"...then marry those tlwt please yoa of (aiherj women, two or 
three orfour. Butifyoufcarthtttyou willnot bejuit, then [marry 
onlylane..." ( Qur'an : An -Ni sa ; 3 ) 

The kintl of juslite rt:quiri!u Ironi liur mau is 1o Ircn! his ivivt-s equally i', 
much as possible, putting them all on an equa] footing regarding provision, 
elothing, housing, and even the number of nights spent with them. 
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In at t n, pcnuissi ilit t I 11 i i i'llievit soflhisS/j [ 
(Islam i c Law}, It is applicable at all times and anywhere, as it involves great 
benefits for men, women, and simii'i-y. [n cuplnining more, it is known that 
the ntimber of women exceeds that of men due to the dangers men are more 
likely to face, such as wars and craveling. This results in less number of men 

\\ I i i 1 i permissiblii for a mai i i 

one woman, many worneji will rt-rnain immarried. 

Moreover, it is known that women are afflicted with menses and confine- 
ment, so Lf it is made proliibited for a man to marry more than one woman, 
there will bc many times at wfaich o man is deprived of enjoyment and pro- 
creation. Furthermore, it is known tirai fjijoyingoae's wite fullyandfruitfully 
begins to dedine when she reaclies menopause at the age of fifty, unlike man, 
who still has the ahility as well as llu: (Lesi re [iur t'njoyment and proercation 
until he reaches senility. Therefore, if marriage is restricred to one woman, 
man will then m much good in addition to losing the benefits of having 
progeny and proercation. 

Since the number of women exceeds that of men in most communities, 
allowing man to marry only one woman will result in that many women 
will not find breadwinners to provide for them. Consequently > lacking 
breadwinners may lead women to immorality and corruption, and their 
deprivation of the joy and adornment of life. Hence, there are so many 
virtues result i ng from the permissibility of polygamy, so may Allah curse 
whoever intends to view otherwise and tries to invalidate such beneficial, 
lawrul matters. 

Different Rulings on Marriage 

According to the Shari'ah (Islamic Law), there are five rulings an 
marriage: obligatory, desirable, allowable. prohibLted, and detestable. 
Marriage becomes obligatory for those who fear committing zina (adultery 
i i t i ii i thastit t i 1 i liat is 

prohibited. In this connection, Shaykhul-Isldm Ibn Taymiyah (may Allah 
have mercy on him) said, 

"If one is in need of marriage and ke jears committing a sin by 
leavingit, one mus ,,i . m m ii; lu i, t',, i, i ani, je cver pafarming 
obiigato ry Pitgrimagc" 5 
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Others view that marriage, for such a person, is more preferable than 
supererogatory Pilgrimage, Fasting, or Prayer. They also maintain that in this 
casc nncs fiiuinciul MaUr tloes not matter. Sheikh Taqiyyud-Din said: 

"U-lWjjjj to the apparenl rinv,- t>J AhmaA as :vdl as thc majorily of 
seholars, one should tmt enmitkr weallh bcftt'a miirriagc, as Allah. 
ExalUd be He, says, "...Ifthey should be poor, Allah will enrkh 
themfivmHhbounty.."(Qmiuv A n-Nur : 32) Even the Messenger 
o} Allah (PBUH) sometimes had nothing in his house as well'. He 
(PBUH) once concluded marriage for a man who eould not emt 
afford a ring ofiron (as a dowry)"' 
Marriage becomes desirable when there is a desire [or libido], but there is 
no fearof committing unli^tn f i* \i :il inteiaiursi:, > ma ri iuc 1 nvolves many 
benefits for both men and women. 

Marriage bera mes allowable when there is no lust, bui there is a desire 
for marriage i T sol f, such o s thc cusr with the impotent and the old. However, 
in such cases marriage might be detestable, as Lt deprives the wife of the 
actual purpose of marriage, namely safeguarding her chastity, as a husband's 
impotency causes a wife great harm. 

Marriage becomes prohiblted for a Muslim man wha livcs i n a disbelieving 
countryengaged in a war with Muslims. Marriage i n this case may expose his 
family to danger and being captured by the disbelievers. In addition, he will 
not feel securc for I k livii mong them. 

It is an act of the Suarlah {Pmpliei ic Tradition) to many a religi ons, cbane 
woman of a noble origin. Abu Hurayrah (may Allah be pleased with him) 
nanated that the Prophet (PBUH) said; 

"A woman is mania! jm four (reasons); her weaith her family 
status, her beauty, or her retfyhnm&s. So, yon should marry the 
religimu one o r else yoti will be. a laser."* 
(Related by Al-Bukhari and Muslim) 
Moreover, it is stated that the Prophet (PBUH) forbade marrying a woman 
for the sake of someth ing other than her religiousness. To illnstrate, the Prophet 
(PBUH) said: 

"You shoulti not marry wmnen for the sake of their beauty, for 
it might lead them to ruin (through arrogance and conceit), nor 
should you marry them for the sake of their weaith, for it might 
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lead them to trcinsgression. Ruther, yau should marry them far the 
sake of their religiousness."'' 
The Prophet (PBUH) recornmended that a man marry a virgin. He (PBUH) 
said to Jabir (may Allah be pleased with hira): 

"U'/d' imvc vou nol 111,11 1 1' d. i i m ''mi ku< 'ihivplay with lier 
and she may play with youi" 
(Rdated by Al-Bukhari and Muslim) 
Th is is because marrying a virgin involves absolute intimacy and affection, 
assiw has nu i/s-luisruikl :<:, whtun hcr luar: isiiphl be allachcd aftccting Kur 
ui'iirc a:iJ jl'kvlinn ini- I lu- ( .iv.i.l Im-kiikl 

Moreover, it is considem! an acl of !be 5«j]hh(i Ihat one marries a fcrlile 
wsniiau, uiu- of lliosu womeu known U?r Lhoir ICiiLindiLy. Anas {may Allah bu 
pleased with hira) narrated that the Prophet (PBUH) said; 

"Marry mviwii wtiomv h»-in$ t tml ucru pivlij'k. jor t shall beproud 
ofthegreat nwnbr: of ym; ii.o. .Vliutfww mlUm) m comparison with 
U'llm) intimu <w ttit l>ii} nl' Haurm timi." 
(Related by An-Nasai and other compilers of Hadith)' ' 
There are also other haditlss u-arrying lho .same ineaiiing. 
The ruling pertaining to mairiage differs according to the condi- 
t ion of L h ■_■ pei soru bis physiual ajui I Lnanuia.1 ahilhy, as wcii as bis pru- 
parcdncss to shoulder its reaponsibilily. 'l ho l'mphui (PBUH) exhorts 
young people to gel mamed oai'ly. as ;hcy ni.-ud i I iiiorc tlian olhei'S do. 
He (PBUH) said: 

T>youngpeopk< Whoeveramongyou has the abilitylo marry should 

jirajjy, !oi- i! i\f!pi- i n /L.'av.'i'is; uti-/? \;<;:i- cliid $.\<<:i>dtu^ orruy t/j^.wWr 
U.e. itguanis mes f>ri%i>h- pt>rte ■.igtmul ivimtitliiigtuhtllery), trntl 

(Related by Al-Bukhari, Muslim, and other compilers of Hadith)" 
In explainirig the aforemeohunud /i, i, Hi'».. sonu.- suholars view that 
"ability" refers to the ability to copulate, while others believe that •ability" 
hure rerei':; Lo ibu fi uandal abiliiv 'o aliorJ maniagu. In adilLhon. the 



pbrase "/o r ii helps ia h*vrinj> uwi ga.'<r." nwans thar mairisge Mps the 
married one to keep away from gazing at ajnabiyyahs". Moreover, the 
phrase "andguardmgonc's cfmsfif/'meaiis 1 h ti L marriage keeps one away 
from committing fornication. Then, the Prophet (PBUH) enjoined that 
"whoever does not have the ability to marry" and cari not afford it should 
t'ast. i. e. should resort ta performing voluntary fasting as a substitutive 
remedy, as fasting is "protection" againsl committing unlawful sexual 
intercourse because it dimlnishes one's sexual desire, This is due to the 
IVlc* (hal abstaining from Ibod and watei [essens nnc's lnM. ]n ;uklition m 
this. fasting involves a special feeling of piety and fear of Allah, F.xa!ted 
be He, Who says: 

"O you who have belleved, decreed upon you is fasting as it was 
decreed upon those beforeyou that you may become righteous." 

(Qur"Sn: Al-Baqarah: 183) 

Allah, Exalted be He, also says: 

"...But tofast is bestjbr you, ifyou oniy knew" 

(Our'an: Al-Baqarah: 184) 
In brief, the Prophet (PBUH) commanded resisting lust and avoiding 
its dangers by resorting to two successive matters. The first one is to 
marry wlien there is the ability to do so and the second is to resort to 
vokmlary hssling in case one cannot afford iniiriw^. Tliis indiiates that it 
is impermissiblefor a mati to let himselfbe exposed tothe dangers o f sins. 
Allah, Exalted be He. says: 

"And marry the unmarrizd omong you and the righteous omong 
yourmale slaves and female slaves. Ifthey should bepoor, Allah 
mil euridt tlwm fivm Hit hi'imly, and Allah is AU [•uamipiisstng 
andKnowing. Butletthem whofindnotlthemeansforlmarriage 
abstain [from sexuat relations} untll Allah enriches themfrom 
His bounty..." (Qur'an: An-NCtr: 32-33) 
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Engagement 



The Prophet (PEUH) said: 
"When one ofyou gets engage, Itoa wotnan, ifke am look at what 

U.'.'/ H, ./„'u' f.'i»; ,<;: HUiVVl ('l, :i-r<,LiJ, ".('." 

(Related by Imam Ahmad and Abu Dawud) 
He (PBUH) also said: 

"Look at her, for it is better thas thm shmitd iur lovc between you."' 
The aforesaid hadlths indicate the permissibiiity ol looking at what 
u.-ua.'h a|>pvtu> cil'lhc hmly ffmw'f l'urtivi-ly «ml bIso wilhnil siumi; 

privatdy witli her. 
F aqihs say: 

'f Aanal ail vhJ/l f. i « , i<»! u/, i pi.ii f, u' . -r,,> t ' , ,i 
i-.viiiijji i'.-i'.'Vits I .''.'(,■( sfr ; - ■-■ .'i'.Vi'.'v KU !,> i"; ■ , j A r;; ivihi: „simHv 

appean ofher body. «i,! m ,i -i'.^ r , i-.wf.fr nih her, provided that 
ia- UvU secure agattut temptathsu." 
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Jabir (may Allah be pleased with him) narrated: 
7 usai to hak at hn (U. )« f fi,ui,;v) ;t>retlr. until i saw of her 
what induced m£ to marry her."'' 

This indicates that a man is not to sit privately with the woman he intends 
to marry, and that he cari look at her stealthily Vet, one is not allowed to look 
eieept at what is usually and conventionally apparent of the body of the woman 
one intends to marry, This permission is restricted to the person who thinks 
that the woman is likely to respond to his proposal of marriage. Otherwise, if 
Lt Ls not attainable (br the person to have a look at the woman he intends to 
marry, he may send a trustworthy woman to see her on his behalf, and then 
shc may dcscribf her |n liini. Tiiis is bascd mi the hntilth related by Imam 
Ahmad stating that the Prophet (PBUH) once sent Umm Sulaym in order to 

Whoever is asked about his opinion on someone intendedto be engaged 
should answer honestly, mentioning the bad qualities of the intended person 
(if any) as well as any relevant things, which is not considered backbiting 
in this case. 

It is prohibited for a man to use direct declaration while proposing to a 
widow or a divorced woman during her waiting period, such as saying to her, 
"I would like to marry you." This is because, Allah, Eialted be He, says: 
"There is no blame upon you for that to which you liitdirectiy] 
attudeconcerning a proposal towomen..." 

(Qur'an: Al-Baqarah: 235) 
Hence, Allah, Exalted be He, allows indirect allusion while proposing to a 
widow iir a divorced woman during her waiting period, such as saying to her, 
"I am interested in you," or suchlike indirect expressions. This indicates the 
prohibition of direcl declaration of proposal to a widow or a divorced woman 
during her wait iny jvnod. sin.li *> saying, "I would like to marry you." This is 
because such a direct propusa! to a widow or a divorced woman may urge her 
to lie about her waiting period out of her desire for marriage. 
Imiim Ibnul-Qayyim said: 
"Allah prohibited di > i idowora divorced 

wonmii during her waiting period, though she is not the one who 
decides the end ofher waiting period. This is because direct proposal 
may incite k-r (o Imien ia respond and lie about the passage of her 
waiting period!' 



On iFk 1 olher luiiid, rrnposing tci a widow or a djvorced woman during her 
waitmg period, wbether through allusion or dii^l proposal, is pfnnissihle 
for him (i.e. the divorce) who has divorced her irrevocably but less than 
three times, as he is allowed to remarry her during her waiting period, In this 
respect, Shaykhul- Islam Taqiyyud-DIn said, "Allusion as well as direct proposal 
h permissible for the om- (i. p. divorce) who Ims the righl to marry her during her 
waiting period!' 1 ' 

ItisprohibitedforaMusIimtoproposetoawoiiiariwhoisalreadyengaged 
to another Muslim. Tlius, « luicvcr proposes to a woman and his proposal is 
answered, it becomes prohibited for auyone else to propose to her until the 
first suitor gives him permission or when the proposal oi'llm L'irsL is rcjrclcd. 
The Prophet (PBUH) said: 

"None should askfor the hand of a woman who is already engaged 

to his (Muslim) brother, but one shouid wait and sec i f the first 

suitor will marry or leave her." 

(Related by Al-Bukhart and An-Nasa i) 1 
Imam Muslim also related that the Prophet (PBUH) said: 

"None should ask for the hand of a woman who is already engaged 

to his (Muslim) brother until he (the first suitor) leavesherf 
Moreover, Ibn Umar narrated that the Prophet (PBUH) said: 

"None should askfor the hand oja woman who is already engaged 

to his (Muslim) brother."' 

(Related by Al Bukhart and Muslim) 
Al-Bukhari also related that Allah's Messenger said: 

"A man should not ask for the hand of a woman who is already 

vngru'vrl io his (Muslin:! t'mthcr miiess Ilir /.''re/ s\ i i7i>r gives her ::p 

or vjvcr. him permisntm (U> propose !o h.vr)" ' 
AU. 'l ih' ih [i m i i i l1 Vj i , , II a i itlier ones having the same 
meaning, stress the prohibition of proposing to a woman who is already engaged 
to another Muslim. This is becanse sudi an act may spoil the engagement of 
the first suitor, spread hatred among people, and involve encroachment on 
ntliCTs nghU. I iciic;, il'llic pmpos.il ol'thi' \'\\ : .\ sjilm- >s n:jccU\i, nr he gives 
permission to another person to propose to her, or he leaves her, it becomes 
pej-missiiiA- ibr the seoind suitor to propose to that woman, as the Prophet 
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(PBUHj stipulated: 

"... unless tkefirst suitor gives her up or gives kim permission (to 

propose to her)." 

ilim towaids the sanctity and invmlability gf his 
m is prohibited. 

Nevertheless, some people do not pay the least attention to such matter. In 
other words, one may knowingly propose to a woman who is already engaged 
to another and gave her consent. By doing so, one is encroaching otl another 's 
right and spoils his proposal, which is by all means prohibited. I n addition, the 
one who intentionally does so deserves to be rejected and punished as well. 

Therefore, a Muslim should beware of such a matter and show respect 



that should be respected by other Muslims; a Muslim should not propose to 
woman already engaged to his fellow Muslim; he should not try to cancel the 
purclwst ofliis fcllow Muslim tradei logain ii Iur liimself.nor should hecause 
any kind of harm to his fellow Muslim. 



1 Abu-Dawud (20SZ!(:.'.^«; ; . 

. AM irmHllii(IOSS) |3/397] An- Jasa! Oli I 13/378 and Ibn Majali I IS6.V; |2.-1 

3 Arimad and Abii-Dawud, 

4 Ahmad. 

, ih. ... .tnnti n \i / n J ' I/n I» |W3 i»| 

6 Set the footnote in "Ar-Rawi Al-Mu rbi '" [6/240] . 

7 Al-Bukhiri (5144) [9/294] and An-Nasa'! (3241) [3/382], 
>> Musi 3449) 'j/302]. 

9 Muslim (3441) i S/201 | and AJ-Bukhim (2141!) . I, I lft|. 

10 Al-Bukhari (5142) [9/249]. 
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Marriage Contract: 
Integrals and Conditions 

It is desirable to deliver* sermon bcfore cuatliKling the marriage contract. 
tim sermon is calletl "the Sermon of Ibn Mas'ud". It may be dclivercd Liy 
the onc who concludcs tlie contract or by anyone dse of the attendants. Its 
wording is as follows: 

"Verily, all praisc bc co Aliah; we praise Him, ask Ha help and forgive- 
ncss, and Inrn to Ilir» in repi'niume. We seek rcfiige with Him fivm 
the eviis rfmnebts, anttfnm tlie tvHs oj'aurdc-ak. Whvmuvcr Allah 
guides.for him there is m miikadei; and whomever He leads meay, 
forhim there is noguide. i testify that there is m deity bui Allah, and 1 
testify that Muhammad is His Servant and Messenger 
(Related by the Five Compliers of Hadith, and deeraed a hasan 
(good) hadith by At-Tirraidhi) ' 



After dellvering the sermon, the following three verse of Allah's Book, the 
Qur'an, are to be recited. The first verse Ls: 

"Oyou who kuve believed, fear Allah as He skouM befeared and 
do not die except as Mudlms [in submissioa tv Hitn)." 

(Quran:Alu'Imran:102) 

Thesecond one is: 

"Omankind,jearyourLord,Yflto created youftomonesouland 

i rattituljruiii i! ih- mata unti ititpei'mt hinil lw(h t}fthent tlittuy tttt'H 
andwotnen. And fear Allah, ttuviigh Wbem, yon ask oneanother, 
and the wvmbs, Indeed Allah i.s «rer, overyoit, an ObserveC 

(Our'an: An-Nis a ':l) 

The Ihird is: 

"O yau who have believed. fear Allah and speak wortis uf 
apprnpriatejttstice. Hewill [thenj amendfor youyour deeds 
and forgive you your sins. And whoevur oheys Allah and 
I ia Mcsnritgcr lu; s tertalnty utliiiiict t> grcnt attaiiwient." 

(Oii^an: Al-Ahzab: 70-71) 
The Three Integral Parts of Marriage 

First: Spouses must be free from any barriers that may deter the validity 
of iheir marriage. For esample, 1 1' e wvunati must not be one of those 
ivliom the prospectivc groom is prohibited to marry, such as beinga 
close bkwd relativc (mari ring w hom is iiuvsl), being asisierthrougli 
having been breast-fed by the same woman, or bdng a widow or 
a divorced woman in her waiting period, and the like. Another 
example is that the man must not be a disbeliever while the woman is 
a believer. There are some other legal barriers that we will shed light 
on, if Allah wills, 

Second: The bridc's consent must be verifled. It is expressed through the 
spoken Ibnn titlered b) the k>il itisuiliar. "I" lin' bridc n r anyonc in his 
place; he says to the groom, "I itntrry yon so-and-so." 

ThJrd: The grooms acceptance must be verified. It is expressed through 
the spoken form uttered by the groom in repiy to the guardian, namely, 
'T marry her" or "I accept her marriage." 



.M 



Shaykliul-lslim Ibu Niyiniyah and his <li«rtple lbnul-Qayyim mainiaiued 
that mamagetan be cuitcludcij )»j any wm-tbiij>tiiat indicLik'.-itht'same moming 
nf the alomnentioned «pukat foims, anti ibai ii is .ml rvslriclcd ni dicm. 
Hinvcvtr, lhose scholar* who madethespuken fhrnu ufmnrriujj? ratlriclcd to 
ihc afnruiHTitinned «net urgut- iSi.it "marriafje" is esplicSrlv n-ferml H) in the 

" ..So tcften Zayrf ftnrf no [cmger any needfor her, We married 
htr toyou..." (Qur'an: Al-Ahzab: 37} 

Allah also says: 

"And do not marry those [womenj whcm yourjuthers married..." 

(Quran: An-Nisa': 22) 
1p foct, this does m« nwati rtut marriage is mil to br eousimiuialcd «xc«pt 
through these spoken forms; atid Allah ktiows best, 

A marriage aniirad Is tlcancti valid for a mute when the legal form of 
auisenl ot nceeplaLKe opirssed Ihionidi wrltlny oj" uiideisrood ge.^i ure 

When muttial cunsent and acceptance are reached, marriage 1i> bu 
deemed valid even if the one uttering the legal spoken form of marriaL;e is 
jesting and does nol mean the actual marriage This is due to the hadtth i n 
whkh the Prophet said: 

"l'hcK tur thra: ihingst whkli, whuthr.r ttndcytakat saiously or in 
ji-sl, hit trenleii tis wfow: dfrone, mm iug/e, unti luking batk a 
«'i/i ("fscr rerociiblf ttiwrce)" 
(Related by At-Tirmidhi) ! 

The Four Conditions for the Vaiidity of Marriage 

1- Accurate Specification of the Two Spouses 

Each of the fwo spouses must be accurately sperified while referring 
to fhem. For example, it is insuffident for a bride's father to say to the 
ijmorli as a leyal spokiru iiinu, "I marry yiiu my daughter," while he 
has tnany daughters. Similarly, he cannot say to the groom's fether, 
"I marry my daughter to your son," while the latter has many sons. 
Accordingly, the spouse referred lu must be accurately specified tilher 
by poiuting at him/her, referring to him/her by mentioninj} his/her 
narae, or mentioninj a certain ijualily Ihiit diMinjsuishes him/her. 
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2- Mutual Consent 

There must be mutual consent between the two spouses; marriage is 
not deemed valid if any of the two is forced t» accept iL To illustrate, 
Abd Hurayrah (may Allah h e pleased with him) narrated that the 
Prophet (PBUH) said: 

"A prcvimaly marricd v.vninn slv.ntltl not be givcn in marriage cxcept 
afier tomutling her. and a virgin shnttld naf b( givcn m marriage 
except afterher permission" 
(Related by Al-Bukhari and Muslim)' 

This is applied except for the minor who has not reached maturity or 
the insane, as the legal guardian can marry any of them without their 
permission. 
3 The Bride's Guardian's Permission 

A woman is to be given in marriage by the permission of her 
legal guardian. This is due to the hadtih of the Prophet (PBUH) 
in which he says: 

i H r , I 1 I I r i I I 1,1 ii 

(Related by the Five Compliere of Hadith atcept An -Nasi'i) 1 
Consequent!y, if a woman gives herself in marriage without a legal 
guardian, her marriage is regarded as invalid, as such an act is a means 
leading to unlawful semal intercoursc. This is because a woman 
is considered partially unable to choose her best-suited husband. 
1 n this respeet, Allah, Exalted be He, addresses legal guardians of 

"And marry the untnarried ctmangyou..." 

(Qur£n: An-Nur: 32) 

Allah also says: 

"...Do not prevent them from remarrying..." 

(Quran: Al-Baqarah: 232) 



There are some other verses i n the same regard. 



The legal guardLan of a woinan is assigned according to this order: 

• Her father 

• The one authort^ed hy t h o i'siIilt m be tierguardian 

» I k*r paternal grarsdtathet' oc one nf his paternal male ascendants 

• Her son or one of his paternal male descendants 

• Her full brother 

• Her paternal brather 

• A son of her full o r paternal brothers 
.Herfather'srull broiher 

• Her father's paternal brother 

• A son of her father's full or paternal brother 

• The closest agnate relative 

• The ruler 

4- The Presence of Two Witnesses 

The marriage eontract must be witnessed due to the hadlth narrated 
by Jabir which States that the Prophet (PBUH) said: 
"No marriage (is valid) without (the permission of) a guardian and 
[in presence o/i /uv> jwi iri/iuwy." 

Hence, marriage is not deemed valid except with the presence of two 
just witnesses. 
At-Timiidhi said: 

"This conditlon has been followed by the men of religious knowledge 
among the Companions of the Prophet (PBUH), their followers who 
came after them, and others. They maintained thus, 'No marriage is 
valid without the presence of minesses! No one among them disagreed 
\n this regard except some of the late men ofknewkdgef 
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Equivalence in Marriage 



The two spouses must be equivalent in four things: 

1- Religiousness 

A defiantly disobedient 01 a corrupt person is not a suitable matcli foi 
.1 tiusk-, virluu-.is v.i>i:i.iii. I " "i i - is k'.a.^ ih,- ■. 1 1 1 1 - 1 1- 1 ;■ ■ <:i rt-piin nf such j 
pciMa :sn>vi«-.l, whfch w>n.,] Jn i -iljjr .'l mlmiirm 

2- Freedom 

A slave (or a slave who is partially free due to his agreement with his 

i lu n Iil ilt i I j u c n 1 ;i l. i n mi i il I mil i 
mxr.it* JckiIi) -.s im i m ilaNi- ni-i.- !i li.ro free woman, as the former is 
iirfvi i'-" Jue lo tlavcry. 
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3- Professiim 

One of a lowly profess ion, such as a cupper or a weaver, is not a suitable 
match for a daughter of one in a high profession, such as a merchant or 
a businessman. 

4- Solvency 

The groom should be solvent enough to afford the dowry and marriage 
espenses. That is, an insolvent man is not a suitable match for a prosperous 
woman, as this causes her harui owing to his inability to meet her due expenses. 

Accordingly, if the condition of any of the tvro spouses is different from 
that of the otlier with regard to any of the above-mentioned four matters, 
equivalence is violated. However, this does not affect the validity of marriage, 
as equivalence is not a condition for its validity. To illustrate, the Prophet 
(PBUH) instructed Fatimah Bint Qays to marry Usaraah Ibn Zayd, 1 so their 
marriage was consummated due to the Prophefs command regaidless of their 
ineauality'. Vet, equivalence is still regarded as a condition required for a 
spouse's commitment to the marriage agreement. For eicample, if a woman was 
given in marriage to someone who is not a suitable match for her, she or any of 
her legal guardians who do not consent to such an inequality may cancel the 
marriage contiact. At the lifetime of the Prophet (PBUH), it happened that a 
man married his daughter to his nephew in order to raise the latter's meanness 
and low status, so the Prophet (PBUH) gave her the right of option whether to 
stay with him or to be separated \ Still, some scholars imintain that equ ivalence 
is a condition for the validity of marriage, such as Imam Ahmad according to 
one of the opinions attributed to him. 
SheikhTkqiyyud-Diiisaid : 
'Aaonimg I" the upiJiiun oflimim Miiinui, i/llw husband titrns oui 
to be uneaual to the wife, they are to be separated. Moreover, the 
gmirdian doa not hnve the ngh! to nun r y the woman who is under 
hisguardiunship (,Lu S Mcr. sistet: rtr. I toa mim that a mt a suitable 
match for lier. Similarit. it h UnjwrmissiHcjfar a wan or n woman 10 
marry an tmstiitable mutcli. Aba, according to Ahmad, etjuivalence 
is actjust Hkc marital fiaancial mallcrs swr/r «$ the dowry that the 
brideor any ofher tegai guardians maydemandordisregard. Rather, 
it is a matter that has to be weli considered!'* 
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1 Fatimah Bint Qajs .vas a free woraan whife Urimah Ihn Zaytl was a ve ry M* k fiwJ 

1 Muslim (3661) [5/334]. 

-■■ 1.1269) [3/395], 

4 See th= footnote in 'Jlr-SaW jW-JWin-W - [6/282]. 



Unmarriageable Women 



Unmarriageable Women Are of TWo Kinds: 
First: Women EtemaUy Prohibited for Onc to Many 

There a re fon r tee n kinds o f't h era ; scvc n a re p roh i b i t«i tlu e [o bl ood re l n t i o n s 
and seven are prohibited due to other special rensous. Tht-y are pointed OLir in 
the verses number 22 and 23 of the Sura of An-Mid' (Women) '. 
A- Women EteniaJJy Prohibited for One 
to Marry Due to Blood Relations 

1) The mother, grandmothers, >nd on up; Allah, Exalted be He, says: 
"Prohibited toyoutfor marriage] are your mothers..." 

CQui'to:An-NM*:23) 



VI MARRIAGE 

2) Daughters, graini'iinu ju.n. daughters of granddaughters, and on 
down: Allah, Eialted be He, sap: 

"Prohibited to you Ifor marriage] are... your daughters..." 

(Oui'aiK An-Nisa : 23) 

3) Sisters; One is prohibited to mairy one's sister, whether she is a Ml, 
paternal, or maternal sister. Th i s is bcctua:, Allah, adtedbe He, reveals: 
"Prokibited to you Ifor marriage] are... your sisters..." 

(Qur^n: An-Nisa': 23) 

4) Sisters daughters, their sons' or daughters' daughters, and on down; 
Allah, Eialted be He, says: 

"Prohibited to you Ifor marriage] are ... [and] your sisters 
daughters..." (Our'an: An-Nisa': 23) 

5) Brother/s daughters, their sons' or daughters' daughters, and on 
dmvu; Allah, E-xa!ted he Hc. say>: 

"Prohibited toyou ]for marriage] are ... [and] your sisters 
daughters..." (Qur"an: An-Nisa': 23) 

6) Paternal aunts and (7) maternal aunts; Ailah, Exalted be He, says: 
"Prokibited to you Ifor marriage] are... [and] your fitther's 
sisters, your mother's sisters..." (Qurani An-Nisa': 23 1 

B- Women Eternally Prohibited for One 
to Marry Due to Spedal Reasons 

1 )It i s etern a lly prohibited fora mau ui reimury KistM irifcagiiinstwhom 
he has sworn allegation of adultery and divorced by public imprecation. 
In this respect, Al-Jawzajant reported that Sahi Ibn Sa'd said: 
"According to the Sunnah (Propln:h- Tin.Hlioi:',, ihe husbandand wife 
who swear altegation against each other (i.e. allegation of adultery 
sworn by the kuibiKtii itnii iiiiiy^iiioii sworn by the wife in definse of 
her honor) are to be separated and never be reunited." 1 
Al-Muwaffaq commented, "We know none who has a dijferent view."' 
2) 'l he same talegurics of relai, ivcs who are prohibited foroneto marry 
because of one's blood relations to thera are also prohibited to one by 
foste r suc kl i ng relations. Thus, women that are prohibited for marriage 



due to suckling are the same as those prohibited for marriage due to 
bbod relatLons, suth as: 

(a) Women by whom one is breastfed 

(b) Sisters through suckling 
Allah, Enalted be He, says: 

"Prohibited to you (for marriage] are... your {milk} mothers 
who nursedyou, your sisters through nursing..." 

(QLir'an: An-Nisa': 23) 

In this regard, the Prophet (PBUH) said: 

"Ml tiangi which become unlawfttl because of bbod rdations are 
unlawful because of the corresp, • • 'mg relations " 

(Related by Al-Bukhari and Muslim) 

3 ) The wives of one's father, the wives of one's grandfathers, and on up, 
are prohibited for one to marry as soon as the marriage contract of the 
father (or grandfather, etc.) is concluded. Allah, Exalted be He, says: 
"And do not marry those (women] whom yourfathers married..." 

(Qur'an: An-Nisa': 22) 

4) The wives of one's sons, ihc wives of one's grandsons, andon down, 
are prohibited for one to marry. Allah, Exalted be He, says: 

"...And {aUo prohibited are} the wives of your som whoarefrom 
your[ownJ loins..." (Quran: An-Nisa : 23) 

5) The wife's mother, her grandmother, and on up, are prohibited for 
one to marry as somi ;;s the marriaup contract (between one and one's 
wife) is concluded. Allah, Exalted be He, says: 

"Prohibited to you {for marriage] are... your wives' mothers..." 

(Qurtn: An-Nisa': 23) 

6) Daughter and granddaughters of one's wife, and on down, are 
prohibited for one to marry once one consummates the marriage with 
one's wife. Allah, Exalted be He, says: 

"Prohibited to you (for marriage] are... your stepdaughters 
under your guardianship [bom] of your wives unta whom you 
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have gone in. But ifyou have notgone in tmte them, there is no 
sin upon you..." (Ouran: An-Nisa : 23) 

After mentioning the women prohibited for one to marry, it will be more 
eonvenient to state the rerse containing them as a whole once again; Allah, 
Eialted be He, says: 

"l'wliihili-d lu yuu iji'r minringL-j are your uuuliers, your 
daughters, you r sisters, you r fitthcr's sisters, your mother's 
sisters, your brother's daughters, your sisters daughters, your 
[ milk] mothen who nursed you, your sisters through nursing, 
your wives mu 'u i, und mi stepdaughtei s under your 
guardianship [bom] ofyou r wives unta whom you have gone 
in. Bnt ifyou have not giinu m unio them, there is nosin upon 
you. And [atso prohibited are] the wives ofyour scns who are 
f som your (oh'hJ inins, and Ilusi you toke [in marriage] two 
sisters simultanouusly, e.\i-epl for what has already occurred. 
Indeed, Allah is Ever-Forgivittg and Mereiful." 

(O^an: An-Nisa': 23) 
Second: Women Temporarily Prohibited for One to Marry 

They are of two kinds: 
A- Women Prohibited for One to Marry Due to Simultaneous Marriage 
II is prohibited for one to marry two sisters and have them as wives at the 
same time. Allah, Esalted be He, says: 

"i'vahmit,!,! lo you... tual you toke (i» iiunriav.c I I in) sisters- sini 
ultaneously..." (Our'an: An-Nisa': 23) 

U is also prohibiled u> laki: in maiTiagi- u tviiinan ,uni her parmial or 
maternal aunt at the same time. This is because the Prophet (PBUH) said: 
"A man is prohibited to marry both a woman and her paiertta! 
auntora woman and h ■ niaUi mil nun! (a! the same time)." 5 
(Related by Al-Bukhari and Muslim) 
' I 'h c I ' vopl u- 1 i 1 ' I ' I ; II i s 1 . 1 1 « l' i i 1 1 1 e idea hehind sudi prohibition, as he said: 
"J/; o» did so, then you mjuid swer rour ties oj kinship." 
Thisisbenuisc felliw wivo, uMialh fcel ieaious towardeach other, so ifthey 
were relatives, sudi a niarviage ■.vtiukl i smc si-.-u iiiy ih.e tk-s ui tbci: kinship. 
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However, if a woman is divorced and her prescribed waiting period is ovcr. her 
sister and her patemal o r maternal aunt become lawful for her ex-husband 10 
r;i:;iry. ,u the reasmi for prohihitkin !s nol I h t re anymore. 

One is also prohibited to have more than four women as \ rive s it the saj r.e 
time. This is because Allah, Eialled be He, says: 

"...then marry thosc that please you of [otherj women, two or 
threeorfour..." (Qur'an: An-Nisa': 3) 

The Prophet (PBUH) ordered those new converts to Islam who had more 
than four wives under their authurity to choose jusi four of them". 
B- Women Prohibited for One to Marry Due to Contingent Matters 
't ( i t 1 ! I i 

period, for Allah, Exalted be He, says: 

"...And do not determine to undertake a matriage contract 
until the decreed period reaches its end..." 

(Our'an: Al-Baqarah: 235) 

Thcidcebchirrtf such p-ohibilioi! isihai "hewidrw or the divorced woman 
might be pregnant, which mightleadto lineal confusion and intermingling 

It is also prohibited for tj.ie it> marry n woman who has cemat itted zina 
(adulteryorfornication) if'onc km.nvs ulimu It until sherepents andher waiting 
period is over. Allah, Ettalted be He, says: 

"...and none marries her except a JomUator or a polytheist, 
and that [i.e. marriage to such personsj has been unlawful to 
the believers." (Qur'an: An-Nur: 3) 

One vs prohrbitt-rl t» rrourrr 1'ie mman v.-hom he iris divorced hy thrce 
pronnuncpnipuis of divnrce uni i) she valieilv gcis mnrried tn nnother husbiind. 
Allah, ExaltedbeHe, says, 

"Divorce is rwice..." (Quran: Al-Baqarah: 229) 

Then Allah says: 

"And ifhe has divorced her [for thc third time], then she Is not 
lawful to him afterward until lafUr] she marries a husband otker 
than him..." (Our'an: Al-Baqarah: 230) 

It is prohibited for one to marry a muhrim 1 woman until she gels out of 
hcr slatc of ihram. Siniilarly, it is prohibited for n muhrim nian to toiicludc 
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a marriage contract during the stale of ifrtm (a state of ritual consecralkm 
duririg ftajj or 'Umrah). The Prophet (PBUH) said: 

71 muhrim rnitst •jc/ffto- many kinaclf, nor amtnge the marriage 
of another one, nor should he make the proposal of marriage" 
(Related hy the Group of Compliers except Al-Bukhari) 1 
A Muslim woman i s prohibited to get married to a disbelieving or 
polytheistic mari, for Allah, Exalted be He. addresses Muslim women saying: 
"...Atid do not marry polytheistic mm [to your women} until 
they believe.. ." (Quran; Al-Baqarah: 221) 

Likewise, a Muslim nian is proh ibited to marry a d isbelieving or polytheistic 
woman. Allah, Exalted be He, says: 

"And do not marry pcfytheistic women untit they beiUve..." 

(Qur'an: Al Barjarali: 221) 

Allah, Exalted be He, also says: 

"...Atid haid not to marriage bottds with disbelieving women..." 

(Quran: Al-Muratahinah: 10) 
However, the aforementioned verse does not apply to Jewish or Christian 
free women, as it is permissible for a Muslim m»<) to marry any of them, for 
Allah, Exalted be He, addresses Muslim men saying: 

"...And {lawful 'm marriage arej... chaste women fiom among 
these wha weregiven theScripture before you..." 

(Quran: Al-Ma'idah: 5) 
Scholars unanimously agree that this verse is regarded as an exception of 
the general rule stated in the aforementioned rwo verses, (2: 22 1) and (60: 10), 
which prohibit the marriage between disbelieving or polytheistic women and 
Muslim men. 

A free Muslim man is prohibilctl t<> marry a davc Muslim woman, as such 
a marriage cause* hi* children tobvNlavw ol'bis wifc'* master. It is pcrmissiblc 
to marry » slave Muslim woman only wbcrt mc fmrs «mi mitting fornication 
and one cannot afford marrymg a free Muslim woman or afford the price of a 
slave woman to emancipate and marry her. Allah, Exalted be He, says: 
"Atid whoever among you cannot [findj the meam to marry free, 
believing women, then [he may marry] from those whomyour 
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rt^fif hands posiess ofbelieving slave girls... This [allowancel ia 
jbrhim omong you tfJio/eors affliction {i.e. sinj..." 

(Quran: An-Nisa': 25) 

A sinve is pmhibitcd tc aiany bis mistrcss accnriiiiig to thc crmsensus nf 
Muslim scholars. This is because being a mistress of a slave contradicts being 
bis wifc, as thc sigbrs, duties. nncl rulings are Gii'ferent in each case. Similarly, 
a niastcj- is pmbibited to marry bis slavt giri. Tbis i- because tbc contract 
of possessing a woman is stronger ih a n Ihat of marrying h e t, and a strong 
contract cannot be combined with a weaker ane. 

HavingseKualintermurseiviiiM 1 . yirlhaslhes mf ruling as having 
secual intercourse througha mairiage contract, provkied llie aforementioned 
conditions are considered. In other word s , t h < >sti w I w ate I ei 1 s p orarily pro 1 1 ibiled 
fbr onetomarry - sudi as a wkluw or a di vorced woman i n her waiting period, 
a muhrim woman, a fcmalc foniiciitor, or a woman whom one has divorced 
thrice - are prohibited for one to have sexual intercourse with as one's slave 

latvfu! sesuai intercourse in sudi cascs, t bcn having sesuat inlereourse Mtfh 
one's slave woman, with grealer re.asOri : is probibikal in i iiesc cases as we]]. 



1 Chapter No. 4 of the (Jur'aii. 

2 Abu-Dawiid (22S0) i2.'-!7-1] aml Ai-linkbari (7304) [13/339]. 
- e, 1 footn t, 1 ' 'i! 1 l' i * 

i Al BukhM (26^)150)21 and M' slii (35 11 |S W| 
,' f, ha 11 M' 0| and Muslim (-M2 [ i M 
f i ) I 11 1 Jj ii i M 1 j 

7:)(u(!rrji;: Ue ane in * «latc uf ritual mnwOTUo» f« (Irij (Pilgriaugi-I or Vmmli 
(Lcsser Pilgrimage), 

K Muslim ■ M> 1 -| >i H 1 l' 11 1 ' 1 ' 

Nisi't {2««) [J/2 I i ! and Ibn Majali (1960 [2/472]. 
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They arectindiiimis sd i u llvni.iunmi.'Corsiiaci b>- unc wflho tvvti spoiisa 
lu \ie lulldlcd by lho utliei- m llu' hs'sl nHcivv. ol'Lht: ! I>rina. I'hcv ,iit M i pul .i Ini 
whether through the mamagy tu-ilia. I nr im j mjll', j'.uuin nl i irh. 
conditions are of two kinds: 

First: Vaiid Conditions 

Aivording I» di:- i»aj»r:ty ul" i'ihtiiii, it isa v.ilkl condilion wlwn J wmnar. 
-.UtMiUcs I liat her suhnr mus! divnivi- liis lirssl wile. as sucli J Jivnrtu is iu Iter 
iiltara.S' Clth.L'i- sdmlars viov lliat suali ,[ aondiliui] is invalid, as ibu Pmphel 
(P'HL'H) forbade a woman to ask for the divorce nf anolhcr woman so as to 
laki' bof plaae as a witt'. This 1'riiplit'lK- fnrliiddaau.' iwikalos 1 1 1 l- invalidily uf 
such a condition. 

Ainmu; lila valid ctanliiKais mado h;- a mauan M'ntv msiriago is u-hcn 
she stipulates tliat her suitor laisi nal i.sv\aally! aniuy a dave giri or marry 
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another womaii after their marriage. This U a valid condition that has to be 
fulfllled by the husband; «therwisc slie has the right lo invalidate the marriage. 
In this regard, the Prophet (PBUH) said: 

"The worthiest conditions to be fulfitkd are those that make it 
legal for you tv ha . < I reiatt m ,< the conditions set in the 



Among such valid condition s is when the bride stipulates that her suilor 
must not take her out of her house or homeland. Thus, the nian must not 
take her out except by her permission in accordance with her condition. 
Likewise, it is a valid condition if the bride stipulates that her fulure husband 
must not separate between her and her children or parents. This condition 
must be fulfllled by the husband; otherwise, she has the right to rescind the 
marriage contract. 

It is also a valid condition if the bride stipulates a larger amount of dowry 
or that the dowry must be paid in a certain currency. This is a valid and 
binding condition that the groom must fulfill; otherwise, she has the right to 
invalidate the marriage contract. Thus, she has the option to invalidate it at 
anytime she lifces, unless there is a sign of her consent although being aware 
of his violation of her condition. In such a case, her right of choice is to be 
di sregarded. In th is tegard, ' Umar Ibnul- Khaflab (may Allah be pleased with 
h i m) obliged a man to fulfill what his wife made as a condition before their 
marriage. The man said: 

"They (women) may divorce us then!" Umar answered, "The 
judgment on rights is based upon the stated conditions?' 

This view is also supported by the h.adUh of the Prophet (PBUH) in which 

"Muslims must keep to the conditions they have madef 
The great scholar Ibnul-Qayyim said: 
"Such conditions must be kept, astheyare the worthiest tobejulfilled 

a £ i J I ' s t i/i £ < 

and sound analogical deduction. Hence, if the woman does not 
consent to give hersctf to sameone except on a certain condition, 
such a condition must befulfillal otherwise, the marriage contract 
will not be estabiished on her consent, and it will make her tiable 
/or uncaited-for duties that are not enjained on her by Allah and 
His Messenger.' 1 
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Second; Invalid Conditions 

Theyare of two kinds: 
A- Invalid Conditions Iiivalidating Marriage 

They involve three kinds: 
1- SfHgddr Marriage (Marriage of Exchanging Women under Guardianship) 

It i» the type of marriage in which a uardia a >' o his daughter (or 

on the condition that the other gives him his daughter or a woraan 
under his guardiansMp) :n maia'inge too, and without any dowry paid 
by either. In this type of marriage, a woman is given in marriage in 
teturn for anotlier, St: I m lars unanimtmsly agree that such a marriage 
is prohibited; it is deemed invalid and the couple must be legally 
separated in this casc, whdtier 1 Jit-y slaled that there is no dowry paid 
or they kept silent about it. To iilusrrate, Ibn Umar (may Allah be 
pleased with him) narrated: 

"The Prophet (PBUH) forbade shighar marriage, which means that 
someont nrnrries his timtgMvr to another and the lattcr mania W* 
daughter to theformer. mthout any dowry paid by either" 6 
(Related by AJ-Bukhari and Muslim) 1 
Sheikh Taqiyyud-Dln said: 

"The unmistakable conciusion ii that Allah prohibited the marriage of 
shighar This is because the legal guardian mnsl not give his daughter 
in marriage execpt i r i J . i suitable mateh for 

her. In additiou, thegmirdian sttpposcd to loak for her hest interes!, 
not jusi I ( ) salhf) his ek'sire in surh i tniuriitge exchange. Moreover, 
i i i i [ (J ] I i i'l i d' r 

theguardian nor </nt Jailusr h- to gjim liie woman in marriage unless 
in her btst interest, not tofavor his mm desire and interest over her s. 
Olherwise, his gnardiansltip is deenied invalid. When the giuirdiari 
exehanges the woman under his guardianship 'm retum for unatlno; 
he then is nol lookiag for her besi interest. 'I'hus, lie is aeting as if he 
is givittg her in marriage a; returnfvr somr nwney that wouU be his 
not hers; both eases are irnpermissible. Oitseiptently, if he pretends 
a dowry was paid as a way to mahe this marriage lawfui while in 
faet intending shighar marriage, it tvill not be permissible, as stated 



by Imam Ahmtid. This is because his real aim is to marry another 
woman /n rclurn jof (marrying! Auiglitir i<>< anyv/oman under 
his guardianship). bi this respect, Shari 'ah (Islamic Law) states that 
stieit rr l^lawior oi' itu: x lltl! ^><'- ri oll 'y inienditd tu .m/ml/ Siis oh-n 
ttcsirc, naf the *i'on ' ttt >l , ii 'te, 1 '< is a dowry ar not, 

pamissiblc only uiicu tlicrc is ;i Joury, wlti, Ii i:, not iusl mtemkd to 
k' a means uf cheaiing, provided the woman's interest with regard to 
her dus dowty has bi'en totisidered."" 

Still, if there. is a certain down givcn scparstely lo each of the two 
brides, without any imeiuinn i.f nmg, provided that eadl of the 
two brides gives her consent, sudi a marriage then is deemed valid, as 
the causative of harm is no longer there. 

2- MukaiUl Marriage 

It is a kind of unlawful marriage when a man marries a vraman, 
who is divoreed irrevocably for three times, just to make her lawful 
to be remarried to her former husband, on the condition that he 
will divoree her once Mus pui puso is adiieved, Whether there is a 
condition statedin themarriageoragreed uponbeforecondudingthe 
conlracl nr -lol, sucii ri.ini.isy \- deemed invalid anyway acemding 
tothe followingftntir^: 

"The Prophet (PBUH) said to his Companions, 'Shalt I teltyou aboutthe 
borrowed billy goatf They (the Companiom) said, Tt-s, O Messenger 
of Allah!' He (PBUH) said, ll is the mtthallii;' may Allah curse the 
muhallil and the muhaUal-iahu! "" 

(Related by Ibn Majah, Al-Hakim, and other compilers of Hadith)" 

3- The Marriage Dependent on a Future Condition 

An erample of such marriage i s when the guardian of the woman 
siiys lu tiis: sirilor, "I nil! Iri mi marry : ht ivlu'ii the fiist ot" so-and- 
so month comes," or " ..if her mother consents." Sudi a marriage 
contraet is deemed invalid, for marriage is considered a contraet of 
compensation (represented in the dowry that makes it lawful for the 
man to enjoy the woman as a wife). Therefore, it is invalid to make 
sudi a contraet dependent o n a future possibility. Similarly, it is invalid 
m make the mm i ingc ctnUrarl temporal)', as wlien a guardian s.iys to 
the suitor, "I will let you marry her on the condition that you divoree 



her tomorrow," or, "I will let you marry her for a month (or a year)." 
Sudi tcmporary marriage is whal is called "marriage of mur' ah", i.c. 
the temporary marriiijc inlmdni u:sl :Yn hiu-in;.; «.•smil inteitourse. 
SheikhT^iyyud-Dlnsaid: 

'M f/i» mony clabornie nmhrnilir (i-milmums!) wuneat) hadilhs 
tgftt that Allah, F.\tdt<!ft l*r !k: prohibited the marriage of mut'ah 
[U-mpo^wy mm rin^c) <;fii:y if li.:ni hu;/Jk ia.i ty:!." 

Moreover, Al-Qurtubl said: 

"Allhaditbs agree that the time when the marriage of mut'ah was tawfut 
didnotlastforlong.asit v/as soon prohibited. Then, both the Salaf (tarly 
Muslim sdiolan) and the Khataf (latt Muslim sdiolurs) unaiiimausty 
agree vn Its prohibition, exceptfor those scholars of the Mfidah li whose 
opinion countsfor nothirtg." 
B- Invalid Conditions that do not Invalidate Marriage 

If there Ls a condition in the marriage contract that involves violating 
any of the woman's rights , such a condition is invalid though the marriage 
itself is still deemed valid. Examples of such invalid conditions that do 
not invalidate marriage are the cases when the mari stipulates that there 
will be tro dowry for the woman o r that there will be no aKmony for her, 
□r that the nights he will spend with her will be less than those of her 
fellow wife. Though such conditions are invalid, they do not invalidate 
the marriage, as they are of additional meaning to the marriage contract. 
Thus, mentioning them in the contract is not necessary, and ignoring 
them is not harmful. 

For instance, if the suitor makes a condition that the woman must be a 
Muslim, and then she turns out to be one of the Peaple of the Scripture, i.e. a 
OiristNin or a Jew, the maiTiagi; m this case is valid, and thehusband has the 
choice whether to invalidate it or not. Similarly, if the suitor stipulates that 
the woman must be a virgin, a pretty woman, or a woman of milik: oriyhi, 
and then he discovers that she is otherwise, h e has the right to invalidate the 
marriage, as his condition is not fulfilled. 
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I Al-Bukharl (21401 \4 .'-!■«) n n J Muslim I^J^ii i5/LW>j. 

? 'l Uukllari [27211 3 1 Mu lim (3457) |5/2051 

J Al-BukMri [S/396]. 

4 Abu-D™fid (3594) [*/!<>]. 

SSee thf tfOtilulf u .4,.ft„ J U .U;,* 1 >/.U5i, 
6Al-B.ikhari(5m)[9/:i)5| ;i,nl Muslim (3150) [S/203]. 

7T}iL5rulingalsoappliestoanywoiiiariirideron^s£^iar(liaiishipsuchasone h 8d30ghter F 

5 See the foomote in "Ar-Hnwi Al-Murbi" [6/318-319]. 

9 The muhallih The une who marriesswmiian who has berai irrevocably divorced three 
times to make her lawfiil for her eji-liusbantt to ivraarrv. 

1 0 The muhallal-tahu: The former husband; the beneficiaiy froin such marriaje. 

I I !bn Majali ( I ¥36) 12/455 1 am! M- 1 Ifikim (2Su3j [2/237 j. 
i ' Svc 1 1 k- luul.iuk- in "Ai- Rimd M Mu,k! " [6/325]. 

13 The Rajifyh: A Shitte group who refused Ihe caliphates of Abu Bakr Ai-Sjddtq an d 
'Umar lbniil-Khat£ab and ^ 
Prophet's Companions as well. 




Defects in Spouses 



There aie defecls that if fouod i n one of the married couple, the otbcr 
has the right of option whether to cantel the marriage contract or not. The 
following are some examples: 

• If a wife finds out that her husband is unable to copulate with her 

due to his impoten cy, shc has tlic right to restind the marriage 
contract. In addition. if a woman claims that ber husband is 
impotent and the latter does not deny it, the husband is to be 
given a chance for a year (to copulate with her). Yet, if he still 
could not copulate with her during that period, she has the right 
to reseind the marriage contract. 

• If the husband finds that his wife is afflicted with a shorteoming 

that hampers copulation, such as colpatresia, and that such a 
defect i s incurable, the husband then has the right to reseind the 



w. 
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• Ifone of the two spauses finds a defect in the other, such as hemorrhoids, 

insamtt Mlllll.ii iLpu h„klli s il Llllti h tln._l lllkl Ukii I,, 

the rightof dioite whclltci- to canccl the nt.irri.ijy; t imlr.icl or nol due 

to the repulsion caused by such defeets. 
I'l u- e.rast scholar Ibnul-<lavi ini s.iid: 
"loriy Jejal fh,i/ oitw* swusr ih /vrffr/iui/irny lo (Or tnhermtd 
pmverus Hk jiiijillmtii! i'/ /wpiw «f i»r«rt.igr (/.f. ivptthnioii! 
eiilaik liic rfg/M tfiliohv i'iim'i.'/.'.v/ ;,. ,-,««•,•/ il w not;. Invalhiatiim 
in this case is wonhier ilmu liie iiimiidation of a trade transactkm 
(due 10 a defea).*' 

The right of option to reseind the marriage contraet is due to the spouse 
u-liii i'.s-i nol «ctcpl the dctkl oi ihe olhei. oy.:ii il' the Ibrmer ha* a similar 
or a different defect. This K beeaii.se nian does not ieef disgustai tvilh his own 
deiocls. Hwrcvor, ifiii)! of Uie oiarnesl cnuplc accepts the dehvt ol'the other, 
provided being aware of the defect and showing a sigti of acceptance such as 
saying, "I accept that defect," such a spouse does not have the right of option 
to reseind the 01,11 1 ia;>,e rootracl i J u e lo Il1.11 deiect) aiterwards. 

When one of the married couple has the right of option (to reseind the 
marriage contraet 01 nol), Iheesecution musl bedooe by the iudge (or the one 
i n auth oi'i I y ) , a s s 11 d 1 a m a tt e r nee d s ij tihad and considerat ion. Thus, the j udge 
(orlhe one m nutborityi cm rescine Ilir inarri,ii;c conlracl il dem.imlcd iiv lho 
claimant spouse, or give the latter permission to do so. 

I f the contracl is ivsciiuioi! oe'ore Ihe consummation of marriage, the 
wife does not have the right to claim her dowry. This is because if she is the 
claimanl oi'tbe reseindmg nl'llir ni.irii.iue c.intract, then she is llioonewho 
canses separation. O11 iheolher hai:. i il liie lioshand ras the Jannant ;>f the 
reseinding, then il means thal she has not told him about her defect. In both 
case s, she does not have ihe right to claim her dowry. However, if the marriage 
is reseinded aftei consummaiion, lho « il.- ha* ihe right to claim the dowry 
specified in the marriage contraet This i s because the wife s dowry becomes 
obligatory for being stated in contraet and settled by the consummation of the 
marriage (i e. having sexu.il inlereoiirse). Thus, the dowry beeomes the wife's 
1 iylu arul eanniil be rmilidoted in this case. 

It is invalid to inan-y a young gj rl, an insane woman, ora shur «vr\, n> a mau 
who is afflicted with a defect that affects the consummation ot the marriage. 
This is because the guardian is supposed to la ok for the best interest of the 



woiluui undor h\s ^iiLirdiansliip. Yeu il LJ'k: l^illll'lI iuri is nol nlcd uilh [ho 

snitar's defect, he is to rescind the marriagc aimrati oncL' lie knows about it in 
order to spare the woman under his guardianship the harmfu] consequences. 

In this connection, if a sane, mature woman gives her consent to marry an 
impotent man or one who se penis is amputated, the guardian does not have the 
right to prevent the marriage, as sexual intercourse is a matter that concerns 
tliebridc alone, nu one ,-lsc. i lotwwr, iiivi-pts lo marry an insanc person, 
a leper, or a man affiicted with vitiligo. her guardian can prevent the marriage 
in this casu.a.-i the negalive duel;, ol'lln- fiushiinils tk-i t - L l inay escteJ the wile 
to befall their children, in addition to the blemish that may befall the family. 

Endnotes 



1 See"Z&M-MaW [51166]. 



Marriage of Disbelievers 



"Disbelievers" here refers to the Christians, the Jews, and the people of 
other beliets such as magi and idolaters. This chapter deals with the rulings 
on the marriages of sudi disbelievers i- they convcri to Islam or seek the 
■uli'.iiK'iil di mic ls';-.>n:c iudicLrt: > onni 11.115; irun.al cimcs. Ir Ilicv ,m- Mill 
disbelievers. 

The rulings on the marriages of the disbelievers are the same as those 
" 'l !" 1 1 1 ' ' "ii i nrue, £jMr,' i/a'," 

a disbelieving man is prohibited to marry are the aunc as lhose prohibited for 
1 [ 1 h 11 r 1 111 t 1 1 11 1 k l I, r, ll I, i, si 11 I 

J^Mk'i ing married wonwn are referred to as "wives" in the Qur'an; Allah, 
EsaltedbeHe, says: 

-And his wife [as well] - the currier offirewood." 

(Qa^: Al-Masad: 4} 
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Allah also says: 

"And fhe wife ofPharaoh said..r (Qur3n: Al-Qasas 9} 
Hencc, referring to those disbelieving women as "wives" in the Quran 
indicates the validity of their marriage. 

Shaykhul-IslSm Ibn Taymiyah (may Allah have mercy on him) said: 
"T,m sound apiniaii h thtU the marriages of disbeSievers which are 
viewed probibited in hisrn m i ih prah ittd (in any other 
i i ) i ' i ,d i 

(in the Hereap' i ' / '.r' 'i '>« m VW 1 y wlll be pardoned 
for thtm, as they have beat tmamte of the prohibition of such 
marriages. As for the va'.idily or invuihlily o f sudi marriages, they are 
oiewed valid fmm one perspeelive and 'invalid fro/u another. if what 
neani by mhdit 'n: A 1 of laki» (uli responsi), ity a t 
cuuj i - 'ulfilli Ilir niarriag • ilracl e.n t alidily oftha 
minii.i^ in /Ws mu (s tkpemSati o,r fts ctffraf»;m<ifiu« aanrding 
lo lim hlamk niguloihm. Hmtcver, i/ n'rW m m cuti f tj-' validity i s 
Ihc enfiuceabiliiy of tim tuti»& pertainiiig tn marriage, sudi as the 

resdndment or r/i> r' i| r ni «:( (Jm ji i threefvld irrevocablt 

divoree, ihc. cffectivawssvfthvora; imd the establishmcnt of marriage 
atid the resultan! ihastii ''i , h.e imirrhn s liccmed valid." 1 
Among the rulings on the disbelievers 1 marriages is that their invalid 
marriages are to be conceded to on two conditions: 

a. Their invalid marriages are to be conceded (by Muslims) i f they believe 

them tobe valid in llieir crcwJ. WhMever sviarringes they do not deem 
valid are not to be conceded, as they are not admitted in their religion. 

b. Their invalid marriages are to be conceded as long as they do not seek 

the judgment of the Islamic judiciary in this concern. But if they do, 
the Muslims are not to concede such marriages. This is because Allah, 
Exalted be He, says: 

"AnJjudge, [O Muhammad], betveen them by what Allah 
has revealed..." (Qur'an: Al-Ma'idah: 49) 

In this regard, i f the d isbelievers bel ieve in the validity of their marriages 
according to their creed and do not seek the Islamic judgment, we 
are not to disapprove of them. To illustrate, the Pmphet (PBUH) took 
jizyah from the magi of Hajar and did not object to their marriages 



although he (PBUH} knew that they allowed marrying their legally 
unmarriageabk kiri . in addilion, inany people converted to Islam in 
the lifetime of the Prophet (PBUH) and he conceded their marriages 
wilhoul poinling mil llie wny they wereconsummated. 
If a disbelieving cuaple comcs in Muitliin* seeking their judgment before 
the consjmiTiatn>:i onheir mai l iage, .Yiuslimsaie toeondude it in accordance 
with the rdigiori of Islam, i. e. there must he the grooins spoken proposal, the 
brkie's toostnt, the bnde's gmirdian, and hvo ctiuilabk Muslim wilnesses. 
Allah, Exalted beHe, says: 

"...And ifyoujudge.judge between tkem withjustice..." 

(Qur'an: Al-Ma'idah: 42) 

However, if a disbelieving couple seeks the lslamic judgment after the 
consummation of their marriage, Muslims are not to object to the manner of 

Similarly, i f the two disbelieving spoiises convert lu islam, Muslims are 
not to object to the way tbei, marriage t i msummated or whether the 
conditions for its validity were there or not. Rather, if sudi a couple comes 
seeking the lslamic judgment regarding their marriage, Muslims are to 
consider that matlerai the time n'hen ihey seek ihe Islam k judgmeiH or ih* 
liineoftheireriTivcrsicin to Islam. Heoee, il'lh.e ivifetheo isamougthewomcn 
lawful for her husband to murry as a Muslim without any legal barrier, the 
marriage is to be approved of. Since there has been no legal barrier from the 
begi nning, the rc i s noth i ng to p re vc o t n a a i n t a i n i n u t he i r m a r r i age aft er t li e i r 
tonversion lo Islam. Yel, if the wife is originally inuhibiied for the mau to 
marry (at the time whentliey seek i lu- Islam k iudgm™! or m ihe limeol their 
conversion to Islam), they are to be separated. This is because the invalidity 
of their marriage tunlraci Ironi ihe begiiiiiinj; eauses ihe prohibition of j(s 
being continued. 

As for the dmvry spee ; fie;l for llie wife befov ;|>c'r cor: versi; m lo Islam, if 
it is something lawful, the can have it, for it is her due right according to the 
marriage contraet, and there is no legal reason preventing its being given to 
her. However, if the dowry is something corrupt or unlawful. such as wine and 
swine, llie re will be two rulings: 

First, if the wife has already received it as her dowry, then it is deemed 
fulfilled, i. e. she is not entitled to get something instead, as she has 
received it aCCOrdinu lo Ibcir previons ereed (i. e. Jisbelief). Thus, the 
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obligation of the dowry is deemed fulfdled on the part of the husband. 
Moreover, if Muslims raise their objection on such matters, it will 
cause difficulty and disincline people to convert to Islam. Therefore, 
such matters are pardoned due to the married couple's conversion to 
Islam just like all other acts disbelievers used to practice before their 
conversion to Islam. 
Second. if the wife has not got such an un lawful dowry then, a proper lawful 
dowry like that given to ones like her is to be specified for her. However, 
if she has already rtvdved ;rarl of her unlawful dowry during the time 
of disbelief, the other part is to be esti raated and given to her according 
to the proper lawful dnwry like Ibai s;ivcn to ones like her. Similarly, if 
her dowry has nol becn specified before convert ing to Islam, then she is 
to receive a proper lawful dowry like l h a t given to ones like her, as it is 
invalid not to specify a dowry i n the marriage contrart. 
Moreover, if the two spouses convert to Islam at the same time, their mar- 
riage is to be maintnincd, as tliere is mi religiims tlistinction between them. 

F u lI eram - I n I i 1 id of;i ri oro Jewisb vmmim wn Is to 
Islam whereas she does not, their marriage is to be maintained, as a Muslim 
man isorigiriallyallmvedlri murrys Chrislisn ora Jewisb woman, so il is valid, 
with greater reason, to maintain her as a wife after the husband's conversion 

On the other hand, if a disbelieving woman converts to Islam while being 
married to a disbeliever and before the consummation of marriage, their 
marriage is invalidated. Allah, Exalted be He, says: 

"...then do not retur» them to the disbelievers; they arenot lawful 
(wiresj for them, nor are they lawful [husbtmds] for thetn..." 

(Ouran: Al-Mumtahiriah: 10) 
Accordingly. the woman in this case does nol have the right to claim her 
dowry, as the rescindmenl of mari iage is on her part. 

Similarly, i f a husliand of a disbelieving woman, who is neither aChristian 
nor a Jew, converts to Islam before the consummation of marriage, their 
marriage is invalidated. Allah, Exalted be He, says: 

"...And hold not to marriage bands with disbelieving women..." 

(Qur'an: Al-Mumtahinah: 10) 



i} i i y'i-ivn i ^ kli h r, 393 

I» thi» atue, the nun has to pay hor hall'thi: (knvry, as the rescintlmcnt of 
marriage- is on his part 

Inthisconnection,ifoneofthetwt>disbelievingspouses,whoareneither 
Chrislians nor Jews, converts to Islam, or if a disbelieving woman converts 
to Islam after the consummation of her marriage to a disbeliever, the matter 
becomes dependen on the wife's waiting period, ln other words, if one of 
thera converts to Islam diiring the wife's waiting period, thcir marriage rs u> 
be maintained as valid. However, if the other spouse does not convert to Islam 
diiring that period, their marriage is deemed invalid since one spouse has 
converted to Islam. 

ln addition, he who converts to Islam while having more than four wives 
who have converted to Islam too, or who are Christians or Jews, has to choose 
only four of them to keep as wives. This is based on the fact that when Qays 
Ibnul-Harith converted to Islam while having eight wives, the Prophet (PBUH) 
said to him, "Si h i four (y s h ep) of them Ihe Prophet (PBUH) said 
the same to others on similai occasions. And, Allah knows best. 

Endnotes 



1 Zikir is 11« sa r ing usliarul U> i '.I 'ln, ht ' nl [o alistain [rum having 

sex with her, "(Sexua]ly,) yon are to rae like the bauk of my mother," i,e. unlawfill 10 
<Lpi„-iia;:l, scxisftlly. That ,vas a tvpc divovcc prnctjc^d bv Aralj.s ii\ ,V ''jv-ISwk 

! .1 l', i , i 

2 lld': The potent husband's oath not [o have semal intercourse with his wife for 

"'f I ,i , 1 ! 

4 Ai-Bukhlrt (3157) [S/309). 

5 At-l imulhi { [ 130} [3/435] and Ibn Majali (1953) [2/464]. 



Dowry 



lur&icillv. ihr v.mr, dmv-y rol r:.-. u> .1 L i : !■ L iri .•..riipv-nsMic.i: s|h\MirU 
i n the raarriage contract or after conduding H, and it i s to be paid by the 
lu: slif.ini. I(ir :ls i'iilin;',. i! i> ohi i!;;;lin ;uy<m Mi li> iky Q;n Yn i, ihr Sn:n>;ii! 
(Prophetic Tradition) and the consensus of Muslim scholars. Allah, Exalted 
be He, says: 

"And give the women [upon marriage) their Ibridal] gifts 
grticinttsty, Hat tftSii'v <<ivf tip wiiiingly to you anything of "tt, 

Moreover, the Prophet (PBUH) never let a marriage be consuramated in 
his lifetime withoul a dowry. In this regard, he (PBUH) said 10 a suitor: 
"Find something ( t o give the bride as a dowry), even if it is an 
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nt of dowry, it has no sperific minimum or makmum . 
given as a price or a wage is valid to be given as a 
dowry, regardless of its ainoiinl. Slill. we should follow the example of the 
Prophet (PHU1 f) reganling dowries. verifying ihat a dowry should be about 
four hundred dirhams 2 of silver, like the dowries given to the daughters of the 
Prophet (PBUH)\ 

Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"If the dowry given is much, i; h not deemed detestable as long as the 
groom is able to afford it, unless the large amount of dowry is offered 
for detestable purposes, such as boastftdttess, showing off, and the 
like. tiowever, if the groom is unable to afford such a large dowry, it 
is detestable for him topresentit. Moreover, such a matter is viewed 
mvMbiled il'tlie jfdiiYr cainmt Ik lUtaiiml t:\cept thrmtgfi Imjtffng or 
mciilike ftmliUiimt ivemis. i/th- «iwtmt ofdowiy is mttdt and u ts 
deferred to be paid later, it should be deemed detestabk also due to 

In brief, giving a large amount of dowry is not deemed detestabk as long 
as it is not out of boastfulness and extravagance, and it does not burden the 
groom causing him to ask others for financial help and suchlike. In addition, a 
large amount of dowry is not deemed detestable so long as it does nol burden 
the groom with heavy debts. These are valuable regulations and criteria that 

Accordi ng to the above, it becomes evident that exaggeration, eice s s i v< ;v. s , 
and extravagance iri demanding large dowries are undoubtedly deemed 
detestable or even prohibited. This is because demanding such large dowries 
does not consider the condition of poor men, and so it has become a raajor 
obstade in the way of marriage. In addition, there are many other unnecessary 
marital expenses such as the purchase of espensive dothes and jewelries, 
holding expensive wedding receptions and banquets, etc. In fact, such matters 
involve nothing but lavishness, extravagance, and wastefulness, as they are void 
of any benefit to any of the spouses. Undoubtedly, such matters are sonsidered 
among the burdens, obstades, and bad h-.idiiions that must be avoided and 
eliminated to clea '' 



"7he tnost blessed of women are those with Isss expenditure (in 
dowries, rnaniage, Hrhig. ett 'C 

(Related by Ahmad, Al-Bayhaai, Al-Hakim and others) 
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Moreover, ' Umar rbrnil-Khaflab (may Allah be pleased with him) said: 
"Do not go to extttm*$ concerning tlit dowries of women, for ifit 
represented honor in this world andpiety in the Sight of Allah, the 
tme of yon most eittilied to do so vjoidd have bee.n the Messenger 
of Allah (PBUH). He (PBUH) did not marry trny cfhis wives or 
condude the marriage ofany of his daughters for more than twelve 
1 1 \ < he ma i f i rbnrdctwd n i 

of his wife unti! there could be an enmity toward htr in his heart 
and he wowli tj 
the hanger ofwater skin" ' 
(Related by An-Nasai and Abu Dawud) 
In fact, extravagance in dowries *my titvne tht- fnisband ;<> dislike bis wife 
whenever he recalls the huge amount of dowry he had to give to her. Therefore 
the most blessed of women are those with less eipenditure (in dowries, 
marriage, living. etc), 

This is as in the Prophetic hadith narrated by ' A'ishah. Accordingly, sim- 
plicity and easiness in dowries result i n the wives being blessed and endear 
them to their husbands. 

The legal purpose behind the legaliry nf ibe dowry sinted for marriage is 
t hit it i s considcrcd a compensation given to the womari due to the husband's 
semal intercourse with her. In addition, the dowry is considered a sign of 
honor granted to the wife stiowing (hat shc is respectcd and highty esleemui 

It is desirable to specify and state Ihe amount of dowry in the marriage 
contract to avoid any possible dispute that mighc ari.se Nevcrthelcss, it is 
permissible to specify and state it iater, after conduding the marriage contract. 
for Allah, Exalted be He, says: 

"There is no blame upon you ifyou divorce women you have not 
taudied nor specified for them an obligation..." 

(Qur'an: Al-Baqarah: 236) 
This vtoc indicates that the dowry cari he dcfcrred and stated later after 

As regards the quality and nature of (h e itawry, His obvious that whatever 
is permissible to be given as a price, a wage, or a rent, is permissible lo be 
offered as a dowry. Thu s, a dowry can be a kind of property, a debt owed by the 



• •iki.-J In ih - $ ..•■!!) I lu in.li. Mi. i i J •'.-.•! •. u,, 4- tv !•• Mm|lii^J 
and nuido iiljuiiiiablc jji «cuirdancc with ihciiriniiu's tondiiiunsarid finsncml 
state, sd as to make marriage attainable due to the great bcndits of mur™»-:. (« 
both individuals and commumties. 

Some Important Issues Relating to the Dowry 

First: The dowry belongs to the woraan, and the guardian does not have 
the right to claim ii.i-siepi Cor n-lial shc wiilmgiy perrnitshim totakc. 
This is because Allah, Exalted be He, says: 
"Andgive the wonten lupon marriage] their [bridal] gifts 
gmciously.. ." (Qur'an: An-Nisa': 4} 

Yet, the bride's father, i n particular, i s entitled to take from her dowry, 
even without her permission, provided it uocs nehhcr affect herbasic 
needs or cause her any harm. The Prophet (PBUH) once said: 
'Toh mtd yoHrpmperty Miwjt f o your uahcr'' 

SecondhTheinilial , offhewi m iris pussession of her dowry begins 
with the conclusion ol liit- ntarriage contract, the same as in selling. 
However, her complcte ] - «siimofi m onu due by the consum- 
mation of the mai i ,. th husl n havi g icxual intercourse 
with her), the huslw.ad staying privasely with her, or by the death of 
any of them. 

Third: If the husband divorees his wife before ransum maling the mar- 
riage (i.e. copulating with her) or staying privately with her, and lie 
has specified a dowry for her, then she is entitled to get halfthe dowry, 
This is because Allah, Exalted be He, says: 
"And ifyou divoree them before you have touched them andyou 
have already specified for them an obtigation. thett [give] halfof 
ivfjot you specified..." ( Qti r'an: Al -Baqarah: 237) 

So, in case of divoree, bot h of them are entitled to get half of the 
specified dowry, In addition, it is permissible for any of them to 
give up his/her eligiblo half '.viliiug-y to [lir u'hia- whilf bting in lu.ll 
possession of it, for Allah, Enalted be He, says: 
"...unless theyforego the right or the one itt whese hand is the 
marriage contratt ftregoes it..." ( Qu r'an: Al -Baqarah: 2 37) 



Further, Allah, Exalted beHe, shows thevirtue and desirability ofsuch 

"...And tofcrego it is nearer to righteousness. And do notforget 
graciousness betweenyou..." (Qufaii: Al-Baqarah: 237) 
Thus, Allah, Esalted be He, com mandi each of the separated couple 
l«> miMnUiir» bi-a-khimicss lhnjC|th f,iv:iiji up ivillin^lj hi^/lur righl of 
naif of the dowry to elu- olk-r. This is a Diviiuj instmetion for both 
divoreed couple to fbrget any liard feelings berween them and to show 
tolerance toward each other due to the sacred relationship that once 
unfted them. 

Fourth: Ali that is taken by the wife's fat he r or brother f ro m the husband, 
such as cJothes and the like, is regarded as part of the dowry. 

Fifth: If the dowry given by the husband is represented by ill-gotten 
or prohibited money, the marriage is still deemed valid. However, a 
proper lawful dowry like that given to ones like her is to be specified 
instead of the prohibited one. 

Sisth: If the marriage contraet is concljded wLthout stating a dowry for 
the woman. the marriage is still deemed valid, and this case is calU-d 
llic marriage of tajwid (i.e. the marriage iu wfiich there is no dowry 
specified). Iri such a case, a proper dowry like that given to ones like 
her must be estimated atid given to the woman, for Allah, Exalred be 

"There is no blame upon you ifyou divoree women you have not 
touehed nor specified jbr them an obllgation..." 

(Qur'an: Al-Bacjarah: 236) 
]n addition. when Ibn Mas'ud (may Allah be pleased with him) was 
asked about the ruling on a man who married a woman and did not 
specify a dowry for her and he did not copulate with her until his 
death, he said: 

"Ske is entitled to get a proper dowry like that given to ones like her, 
neither more nor less. Moreaver, her duty is to abserve her waiting 
penod and her riglit h to get her preseribed share in inherUaitce." 
Ma 'qi7 Ibn Sinan said to him, 'The Messenger of Aliah (PBUH) gare 
the same judgment in the case ofBinva ' Bint W&hicj.' 
(Related by At-Tirmidhi and other compilers of Uadith, and At- 
Tirmidhi deemed it a sahih (authentic) hadlth) 
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Withregardtotliedowry.tH/M'idrnayalsorefertothtramouiitofdowiy 
spetified by elther the bride's guardian or the groom, or even by a third 
party. In such a case, the marriage contract is deemed valid, and if 
there is ;i disagrcemeiu conaTiiiu; '.lu- jnmoiil ot' dowry, the woman 
ih to be givt-n o Jok n like that given to aus likc he.r, eslimarcd by the 

peci'ly for 1 i i i i latives who have 

similai qualitiestohers, sudi ashermoilier.orher maternal orpaternal 
aunt. That is to sav. ihr uuiy.c :s <c, consider those whei are similtir lu 
the woiuan amimg hvr rc'sillvw,. vrtili rq;,ini to tvcnllh, beauiy, reason, 
ninoners, age. .uni vhginih (ii 'neini; yrcvinuslv n i ;i iih:l^ elc li r hc 
woman does not have any rela l i v t*, s li e i s i < i hv g i mi a dowry like that 
given to ones like her in her town. 

In this connection, if the husband divorces his wife before consum- 
liiating ihe mankigcii.e. cwjwUitog iviili htrl, she k i-nritlnl l o reccivc 
a special compensation whose value is dependen! on the htisband's 
financial State. Allah, Exalted be He, says: 
"There isnoblamettponyou ifyou divorce women you ha ve not 
touched «or specified for them on obligation. Bwt give them \a 
gift ofl compensation - the weotthy according tc his capabtlity 
and the poor according tohh capability -aprovision according 
to what is acceptable, a duty upon the doers ofgood." 

(Our'an: Al-Baqarah: 236) 

The Divine commaiid in the aforementioned verse m ditato s the 
obligation of giving Ihe divoreed woman compensation m sudi a 
case, and shuws that fulfilling such an obligation is amotig the good, 
righteous deeds. 

Eack to the issuc ■ rl n , I I by es, it the separation occurs due 

the marriage, a dowrj like that given to ones like the wife is to be 
stole-d anJ inlieriled l>; the uther spouse i i. f. liu: »110 wbo 1* alivc). 
This is because the non-sperif kation o f the dowry does not affect the 

valiciitycf m;irrias'i%:liiM i»n if Mipinirted by th.- nbm-c-meiiiioiini 

judgment delivered by Ibn Mas'ud. 

O11 the other ha nd, if the mar riage is consummated or the spouses h ave 
stayed privately together, the wife is entitled to receive a dowry like 
timi given 10 ones like her. This is sirpported by the opinion of Imam 



Cbaprer 9: Dowry 



Ahmad as well as otbsrr jjdgnients issu«l by the Rightly-guided 
Caliphs, in which they judged that if the door (of a room where the 
married couple a re) Ls dosed or a screen is lowered (i. e. marriage is 
deemed cunsummated), then the dowry must be paid '. 
If the separation is the wife's choice, and il occuis before the consum- 
mationof the marriage, she tlm-s not bavetbe right to daun anything of 
the dowry, This is just like the case when the wife reneges on Islam o r 
rescinds the marriage contract due to a certain defect i n the husband; 
shc does not havc ihc i i;>jn lo djici lu : r dowry iu sudi cases. 
Seventh: Before the consummatiuii of rhv imiriiuge, the ttlfc bas the 
right to abstain from having semal intercourse with her husband until 
she gets her due dowry. Tliis is beraum if shc piws hcrself sesuai k- lu 
her husband willingly and then she wants to hold herself badt again 
until she gets her dowry, she will not bc able to get it. On the other 
hand, if the dowry has already been agreed to be deferred, she does 
not have the right to abstain from having sexual intercourse with her 
husband, as she has consented to receive her dowry later from the very 
beginning, Likewise, the wife is nol entitled to abstain from having 
sesuai intercourse with her husband until she gets her dowry, if she 
has ulre.idy hai! t-sus\ inu-roturf* with hint, 

Endnotes 
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Wedding Feast (Walimah) 



The wedding feast is a large meal for many people held on the occasion 
of maniage. 

The Ruling on Wedding Feasts 

Holding a wedding banquet Ls an act of the Saurlah (Prophetic Tradition) 
according to the unanimous agreement of Muslim scholars. Some scholars 
maintain that it is obligatory due to the command of the Prophet (PBUH) and 
that one is obliged to attend it when invited . To illustrate, the Prophet ( PBUH) 
said to ' AbdurRahm^n Ibn ' Awf [may Allah be pleased with him) when the 
latter inlbmied the Prophet ofhis marriage, "Hold <: wedding feast even if 
by (offefmg) one sheep." 1 (Related by Al-BukMrl and Muslim) Moreover, the 
Prophet (PBUH) himself offered a wedding feast when he married his wives 
Zaynab, 1 Safiyyah, 5 and MaymGnah Bintul-Harith. 



The time for offering a wedding feast cwend* from thc tfme of concluding 
the marriage conlraa umi! the e n d o f The wedding diys; (t cati bc held within 
this perLod As for the amounl iiwd rcd i n n g feast, some/flijita 

view that it is not to be less Lhan one sheep and that the more the better. They 
base their opinion on the abDve-mentioned hadtth in which the Prophet (PBUH) 
saidto'Abdur-Rahmanlbn'Awf, "Hofi/ii H'-i,'.; ii.J-. teva 'j '} (offcrh g) o u 
ihenpr This is to be dane when one is able to afford it; otherwise, the wedding 
feast is to be held according to one's financial capability. For examp]e, the 
Prophet (PBUH) held a wedding feast of hays (a cooked food consisting of flour, 
cooking fat, and cheest) when he (PBUH) married£afiyyah. This indicates that 
a wedding feast is sufficiem to be held without slaughtering a sheep. 

Rutravagam'e in oiTerin» wokting (basis is impennissible. However, people 
n t U i i q i i i t i t t i h s 

' ' udi «I u mses a huge amount of food to be left 

uneaten and thrown into rubbish bitis, and thus money is jusi wasted in vain, 
1 i i i i i i iir 1 i i i 1 

1 1 li i li I i 1 tlli i I I i ! ulu I m n f il 

lo divine punishment and deprivation ofblessing. Besides, such limjrious weddi ng 
ic::ssts imy cojitniji iKegal kirids of amusements and meetings that usually lead 
'o fiijituli-ioss. They may also be held in hnid* where women maj ; not pay much 
attention to their decency and modesry and mingle freely and shamelessly with 
inen, which may lead to di^stmus cnnsequenct![;. Furthermore, such wedding 
banquet:s noivadays may invoive comiptive nongs and imisic, ss well an dissolute 
singers and photographers. In addition, lots of raoney is being spent and wasted 
on such celebrations uselessly and, rather, corruptively, leading to notlling but 
n n.Tl t i 1 ii kl who held such corrupt banquets must fear Allah and 
bewaie of His punishment, Allah, Ksnlled Ire He, says; 

"And how many a city have We destroyed that was insvlent in tts 
[way of] Iwing.." (Quran: Al-Qas.as; 58) 

Allah also saysi 

"...unti cat and drink, but be not excessire. Indted, He likes not 
those vho canvmit eicess." (Qur'an: Al-A' raf: 31) 

Moreover, Allah, Exalted be He, says: 

"...Eat and drink fram theprovisian of Allah, and donat commit 
abuse ott the earth, spreadlng corruption." 

(Qur&i: Al-Baqarah: 60) 



C focKi lii: Wv t lilinEFciit(WSiJtW) 



There are so many known verses with regard to this issue. 
It is obligatory fcr whoever is invited to a weddi ng feast to attend, provided 
it meets the (bllowing conditions: 

1) The wedding feast one is invited to must be the first one hdd on the 
occasiortof thatmarriage If it is repeatedon the occasion of the sarae 
marriage, one is not obligated to attend more than the first one. The 
Prophet (PBUH) said: 

"Holding a wedding feast cm the first day (of the wedding) is a duty, 
on the second day is a good practke. but on the third day is a sign of 
hypocrisy and osteiitiition."' 
(Related by Abu Dawud and others) 
SheikhTaatyyud-Dinsaid: 

"It is ptohibited to offer food and m, iin e\iravagantly (as a 

wedding feast) on the rest of the wedding days (i.e, other than the first 
one), even if it is a custom or a means o! spreading joy omong one's 
people. f/om; hoid iially (after i t da) wt is to be disere- 

tionarity punished."* 

2) The host must be a Muslim. 

3) The host nmst mil be une n l' sbuse manilestly and shamelessl)' 
disobedient to Allah, for sudi people must be avoided and deserted. 

'l) Tlte hiviux niusl b r ptrsonally invited, i.e. it is not to be jusi an npcn 

general invitation. 
5) The wedding feast one is inviled io must be void of anything urtlawful, 
siu l as mltiwaiils, v.ujicrs nr s ( in«s, :iinsie e;e., ;;s h.iji|H i:s in sn;m' 
wedding banquets nowadays. 
[f i hese conditions ari- inti. Ilic invitee >lnrald attend the vveddin;> ffasl, lor 
the Prophet (PBUH) said: 

The wom k'md ofjoml h timi ufihc nmiding feast, to wliith ate 
invited lhose fgnoring i! (U: the r/f/;) mu! froui ivliicii ,jye forhiddcii 
those keen on coming !o it t i. c. tiie poc^i i ie veiiodoes not respond 
la the invitation (of the wedding feast) has disobeyed Allah and His 

(Related by Imam Muslim) 



VI MARRIAGE 



li is an ac c of t h c Sui wah to publidy announce the marriage, for the Prophet 
(PBUH) said: 

"Maki marriage publidy ktiown"' 
Ion Majah related it in the following wording: 

"Make marriage publidy announced." 
Moreover, it is considered an act of the Sunnah to celebrate it by beatlng 

jingling disks). The Prophet (PBUH) said: 

"The dtitinciion between what is lawful and what is prehibited 
( whife ain bs u t h ii; t n vetlt Ih i g) i (the pcniiissibitity of) tlic voices (of 
ja-iipk- ii'.'ir/;- imikiiiy ,'/.v n:,i,~rMy piiliUily h:ioint'l unit di:(i tli 
tlic mairiage (ceremony)''" 

(Related by An-Nasa'i, Ahniad, and At-TirmidhI who deemed it a 
hasan (gocd) kadi th) 
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CHAPTER 



Husband-Wife Relationship 



The husband-wife relationship ivL-rs t» ilu- vckilioiisliip between the 
nurricd partner*, wliidi slmukl b e based im kindness and iiiliuiiny- Kadi of" 
the two spoiises mus! livc kindlv and i'ailhl'ully wilh the othcr; nonc of tlitm 
should withhold the other's rights, havo n n twrsiun lo fulfilhng any of tliem, 
or give the other his/her ri K his bui fnllinv ii with injui v or remindcrs of kttor 
atid getiemsity. Allah. l\xalio j bc f [e, Lommands busbanJs r<> he kina isi their 
wives; Allah says: 

...Aadlive with them iri kindncss..." (Quran: An-Nisa : 19) 
Allah, Esalted be He. also says: 

"...Anddue to them [i.e. the wives} is similar lo what is expected 
ajlhem, accordiag lo iWiat is reasonable..." 

(Qur'an: AbBaqarah: 228) 



VI MA RRI AG E 



Moreover, the Prophet (PBUH) said: 

"The besi uniongst yon is llieone ivho treats hisfamily besi."' 
He (PBUH) also said: 
"1/1 wre tn comiikind niiyone lo pivslrtite tv anolhei; I wmtW 
t-ommaiul ,i mmun ;<> piwimte hcrsvtfbefbre her kusband dwe to 
ihe greatncss of his right over her"' 
Furthermore, the Prophet (PBUH) said: 
"II ii mmum spencls Ihe nigbt deserthig hci liuslmmis bed. ihe 
angels keep send'mg their curses an \tcr unti! moniing"' 
[t is mi atl of (lir SwiimIi i l>m;>hvlic Tmttition) [ha: each of Ihe |wn spouses 
shonlj I ir.il 1 1 k- ti Ini r. Ii-ir.uil Iv, eu.id nnmilers :mvan.is t lu- 1 r, Ivr. ;nul lv 

Kilcram , erniiii; lho lumi r.v.iwl by lho other. Aliah, tiicalk-d bc Hc, <ays; 

"...andto parents do good, and i'»,., the companion at your side..." 

(Our'Sn: An-Nisa : 36) 

H is ricwrtl lh:i! llie mm\ "tompamon" in Ihe aforementtotied verse refers 
to each of the two spouses. Simihrly, the Prophet (PBUH) said: 

"l'ieul immcn kimlly, ns they an (iik,'i captim m your hinn.es." 
I n tliis eomieciion, the biishand sliouki keep Ihe hond nl marringi; oven i I 
h e dislikes his wife. This is because Allah, Exalted be He, says: 

" ..Anrf (ive with them in kindness. For if you dislike them- 
perhaps you dislike a thing and Allah makes therein much 
geod!' (Quran: An-Nisa': 19) 

In his interpretation of this nobie verse, )bn 1 Abbas {may Allah be pleased 
with him) said: 

"The ons who dislikos his wife may beget a childfrotn her and that 

It is also relaled as a jaMii (authentic) hadith that the Prophet (PBUH) said: 
"A believing mnu , i ' 'kvii voman (i.e. his wife); 

ifhe dislikes one ofha qualities. he will be pleased with another."* 
It is prohibitcd for any of the rwn ipouses to withhold any oflheother's due 
rights, or lo have an aversion to fulfilling it. 



Ifthe marriage comrnct i* conduded, the tvtfe, who is mature enough for 
theconsumraationofraarriage.istobegLventoherhusbaiiditihishouseJfhe 
so desires, unless she has made a condltion in the marriagc cunlrMt that she 
will remain in her house or in her town. 

It is permissible for the husband to take his wife along with him when 
he travels as long as such a journey involves neither disobedience to Allah 
nor any danger. This is based on the fact that the Prophet (PBUH) and liis 
Companions used to take t titi r wives a! u n g with lliem when they traveled. 
However, most of today journeys are made to disbelieving countries, 
whichpatromzecorraption.licentiousness.anddissolutenc^. Hence, it is 
Lmpermissible to travel to such countries just for tourism and having fua. 
for such journeys greatly threaten ones religion as well as one's manners. 
Moreover, the woman herself and her guardians should refiise her travel i ng 
with her husband to such countries. 

Tbere is a coinmtm praclice innovated by the wealthy newlywcds; rhey 
travel on the second morning of the wedding to such disbclievi ng cnuiil ries in 
order tospend their so-calledhoneymoon. I n fact, ii is niorc appropriate tocall 
it the evU mon tli , as i t i nvo Ivcs c o m m i n i 1 i 1> p n >h i b i i ed deeds, such as taki ng off 
the Islamic veil, putting on dothes similar to those of the disbehevers' as weli 
as witnessiri; ibeirbad traditions and deeds, and visitlng places of immorality. 
As a itauli, the Muslim women may return to their homes affected by such 
cvil traditions desii'ing to milate lliem and reninmu- those ol the Islamic 
community. Hence, such journeys are by all raeans prohibited, and those who 
make them should be reproved and preveiircd from doing so. Moreover, the 
woman's guardians are to prevent her from traveling with her husband to such 
countries and j-id her of such a heedJess husband, as sfic is amsidered a irusl 
that the guardians should preserve, Even i f the woman htrsdl'agrees to travel 
with her husband to such countries, she may b# unaware of her interest and 
mindless of the consequences of such travels, That is why there are persons to 
control and observe her interests, namely her guardians, and preventing her 
from such acts is one of their duties. 

As for &exua] inkTciuirse, the husband is prohibited to copuiate with his 
wife in her menses, for Allah, Exalted be He, says: 

"And they ask you about menstraatian. Say, 'It is harm, so ketp 
«wayfromv/ivesduringmenstruation.Anddonotapproachthem 
untit they are pure. And whets theyhavepurified themsehes, then 
come to them from where Allah has ordained for you. Indeed, 



vi maur;.\<;k 



Allah ks (Jio*r n*« «re cmtsitmtiy lepenttlllt unti hvcs ihott 
who purify themselves: " (Qur'an: Al-Baqaiah: 222) 

lu iuidirinu, it is pcnniSMtiK- "r 1 1 u- lmslwnd to force his wife to wash 
hetself Lo remuvt: Jirl i n sli.nc umksirobUr Iwir i n h«r body, airi to dip long 
dirU 1 naik I lo <:an ,ils<> pvovu'l ln.-r I mm aatin^ i'.'baivvoj' lluiscs a had s;ik>j] 
in llic mouth, js sudi iratSc» cjhs«c th< hushand's aversion. Morenver, i! is 
permissible for the husband to force his wife to take a ritual balh lo remove 
her state ot major ritual impuritv, and to observe the Five Prayers. If the 
wile rd'uses ln olwmv iVn, lio :s ui nblige a r. d disdplino hoj\ Aftcr Ihal, il 

she jiimsu »n her rcftisa; of ohstfi vm s praycr. il !hi «•>. pmlnbUod lor Ihc 

husband to «tnliruic liv:ng h h iicn l'hus :ln- liuslwmS shnuk: li>rvv his wife 
to give up and avoid wliatui-vj i» prohihucd, lor Allah, Esolted be He, says: 
"Meti areinchargeofwomenbylnghtof]what fauMttiea ] Allah 
kas given one ovtr the ether..." ( Qu r'in : A n - K i s a' : 3 -1 ) 

Allah, Exalted be He, also says: 

"O yon who Imvc Iwlicvfil, tJyoteet yourselve* and yony ftunilies 
front a Fire whose fml is peopte and stonea, over whick ore 
InppaMcJI tmycl.s. hmsh aml severe; Ihtyilo nol tlisobcy Allah 
in whutlle einnnuimh them hut ih what they are commanded." 

(Qur'an: At-Tahrim: 6) 

\imvovor. Allah says: 

"And enjatn prayet uptm yatu family lauti peuplej and be 
steadfast therein. U'r nsk yon n„i >r prvrision; Wc providefor 
you, and the [be$t] outtome ttfot (those ofl righleousness." 

(Qur'an: Taha: 132) 
Allah also praised His Prophet Isma' II (Ishmael) (PBUH) saying: 
Vi «. f mentitm In the Rook, Ishmael. Indeed, he was true to his 
promtse, and he Kas a messeager and a prophet. And he used to 
enjoin «n hispeople proyer and Zak&h..." 

(Qur'an: Maryam: 54-55) 
Thus, the husband is responsible for the righteousnrss, rcligwusni'ss and 
manners of his wili-, .i» sii.- u ih,- ono who raisos hj» thildieii and leads the 
family B* well. HriKv. ll'slsr is mrrjpl jiiJ nodigent of her religion. she will 
Hirrly <ma: tln: rorrtiplion ol liis rhild>vn .ini.: his family. AcairdiiiidyMiislims 
should fear Allah with regard to their wives and observe their conduct, as the 
Prophet (PBUH; said, "Tr, M women kindly" 



Chaptcr ] I: Husband-Wr Rdaliuiiship 



il I 



The husband is required to spend one of every four nights with his wLfe, 
ptwtded she is a free ivomaii, ii" slie asks liim [o dn «>. This is becausi: hc 

with each in this .:ast. I his ■. bis. d -r l.i 1. 1 llul f j h Ibu imir passed 
sudi j fudgincT! «uring llic Calipbult: «l' ' Ijmu Ibnu.l- Kba.Uab (may Allah 
be pleased with liim) and ii .vas sudi a wdl-knmvn judgment that it was met 
■aith appro'.-j nnd liojk : ouitradisfed ii. N- nbo il'.e upir.ion adopred h'. ssania 
/i.'fiv'rs, jin' whu is rK-'ili»nctl jbm i: sbmvs ils p-txtl' ;inrj l'ic priccipir 011 

wliidiiti basiai il 1 1 I. I , I [i 1 II rciii viciv in this 

rejjnrd; Ijt says ihal ;hc t,i*c of hdng mari ioci r» imc ivrmian differs ironi lh.H 
«i' licini; married [11 four cunceriiing ihe j uling on rlii' mimbar of nights sptnt 
with obc'< wifc/wivcs. And, Allah knowsbest. 

lt is obhg.itor; for Ibc ■■"i..rt bu hiu.; '.:> b.n- -. - t : ■ i Inle-csnirsc with his 
wife. il she asks him lu tiu, ai Icasi once rtwy four monrhs. This Ss becausi: 
Allah, Exalted be He. decreed that the maaiimuni period for a husband 
wbo swears uni n> bave si:xit;il iiikri-LDursc with his wjfe is four months; so 
scholars apply this rtiling on other cases ui" -nan. Yel, Sbaykhul-Islam Ibn 
Taviniyah vifivs llial luivai" sts ual iutercourse with one's wife is obligatory 
according to the wife's satisfaction, and that it is not restricted to a certain 
period, as long as it does not cause harm to the husband or keep him from 
seeking provision. 

In this conocclion, if the husband bus bceo aluoad for mnic than si\ 
moadu and his wife asks him In uiiik had-;, tlu: husband is obligated to do 

50, uni' ss 1 11 is )M 1 1 1 u m ui 1 11 11 1-, n' |ul r, 11 [ , i „ part lup tl i ng m 

jflaW (fighting in the Cau« of Allah) ort aui unabl. 1« come baek, But 
ii' he refuses t» «iiiuc back wiilintit liavinjj any c.tcuse pivvciiihi" him iVom 
coimng'rrack, and w she rsiks f«r separation, ih e (or ihc mu. in aulkorily) 
is to separate them after informing the husband, This is because the husband 
has neglected one of the wife's rights, which causes her harm. 
Sheikh Taqiyyud-Din said: 
"The harm causecl to the wife by the husband when he does not 
have saeual intercourse with hei necessitates. the invalidation 
of the marriage contraet. This is to be applied whatever the 
case may be, whether it is intended by the husband or not, and 
whetherheispete"' >r uni mu l/f ■ ; :,!,■ n <■ on maintenance, 
but rather worthier."'' 



I', is prohibitcd for earh M' thc wn spuu.ws lo tel! others about thcir 
priwte matters related to their sciuaJ imcrcmirsc. Titis is bccause the Prophet 
(PBUH) said: 

"V<n7)( omong l! most wicked o) people in the Sight of Allah on 
• i )«; '* l timi is the im ha I t rcfnf/i i»i 

1 1 u i 1 i 1 i i 

(Related by Imam Muslim) 
TIlis liadith is regarded as a proof of the prohibirioo ol 'clivulging the secrets 
of thcir sesuai feintioiK, whether theyare words or actions. 

It is for the husband to prevent his w: IV i rem yoing out of the house un- 

sion. Moreover, it is prohibitcd for the wii to go om of the house without 
thc perin i ss i™ of her husband, unless necessary. On the other hand, it is 
desirable for the husband to grant his wife permission to go out to nurse 
her legally unmarriageable relatives, such as her brother or unele, for this 
involves mamtammg the ties of kinship. Purthermore, the husband is not 
entitled to prevent his wifo's parei;!.'; l'nnn visiting her at bome, unless he 
fears that they may turn her against h i m whenever they come to visit her. In 
this case, it is for the husband to prevent them from visiting her. 

The husband is also entitled to prevent his wife from being hired or 
employed,ashe i s supposed toprovide for her andto meetall herneeds. This is 
also hecause being hireit or cmpjoyec makt's thc wife too biisy to f'ufly observe 
her husband's rights or to look after her children. Work may also expose the 
wife to immoral siti tioos cs\ c uvatl ,s when deceney and morality 
have beeome rare whereas dissoluteness and im morality are widespread. In 
other words, women jiowaeavs inini;le iviih men in offices and workplaces 
involving prohibited privacy, whkh is gruiil moral danger that undoubtedly 
must be avoided. 

Furthermore, it is for the husband to pri'vmt his wife from breastfeeding 
her baby from a former husband unless tiecessa ry, In addition, the wife is not to 
obey her parenrs when they ask her lo separaf c from her husband, nor should 
she obey them when they ask her lo visit them if her husband disagrees. This is 
because her obedience to her iuisband is woithier than that to her parents. To 
illustrate, it is narrated that the paternal aunt of Husayn came to the Prophet 
(PBLIH) and he asked her: 



"Do yon ban- o Imthnkft" Wlim ilw icplittl i>, ih,- ,i$h;mi$in\ Ik 
(PBUH) said to her, "See yoitr status with him (i.e. whetheryou try 
io satisfy him m- km), for hr fortw fvrmfor wul mur fire (i.e. your 
enteriiig citha PiimnVsr w Hctl-firc nan be dependent on the way 
you treat him)."" 

N'llie Imshand has niiire liur. mu 1 leite. it is cbligaliin ]i>i him lu livul ;hem 
;ii er.iuls and te dividr the time he spends with them justly. Allah, Esalted bu 
He, says: 

"... And Jive with them in kindness..." (Quran: An-Nisa'; 19) 
Allah. Ltalted be He, also says: 

",..So do not httline tompkiniy Itvmird onej andleave another 
htmging..." (Qu?kn: An-Nisa': 129) 

lliLs means t hal vvben the husband ku di s <ir.r ^ > I " 1 1 i " iecs (iwv l lu. 1 ollia; 
it makes the other as if suspended or "hanging", for she has a husband and 
do es not bave hira at the same time. In titis reiiard, the e o u a I treatment the 
husband gives each is nuinly based on bis jusi di\ ision o f the oiglils W speiuis 
with them. This is heeaiiSL- ihe nii-hi i'. 1 1 k- tmie ivlicn a man goes back home, 
fmds tranquility with his family, and generally goes to bed with his wife. As 
foi rh«sc wbo mainly wurk al niglit. mt h sis srevinly guanis and Ihe like, tliey 
are to divide daytimes among their wives, as daytime for them is regarded as 
night for others. 

Moreover, even if one of one's wives is in her puerperium or menstrual 
ficriod or ibc 'S siri', si n: is still enlilUsl lu have her «jual share of one's time. 
This is because the husband s presence with his wife creates intimacy and 
affection between them, even if without having sexual intercourse. 

In addiliun, il is not for the husband to set the order of his wiu.-s m lns 
sehedule according to his own desire. Rather, it is to be done by means of 
Jrawh^ lols ur by the vonsent t>fal his vvive?. Titis is heeause plaemg ;l ecrlain 
wife first in the husham.l's selu-dule jm-ans tlut be favors her over the nlhurs. 
while it is obligatory for him to treat them all as equals. 

On the other hand, the husband is not entitled to take one of his wives 
along with him on a journey and leave the others, unless he drmvs lots among 
them or all his wives give their consent. This is based on the faet that whenever 
the Prophet (PBUH) intended to go on a journey, he drew lots among his 
wives and took with him the one upon whom the I ot fell ", 
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CHAPTER 



Matters Nullifying Wife's Right of 
Expenses and Share of Nights 



If thc wife rravels wilhoul the permission of hcr busbaiui, ur ivith lii.s 
permission but to fulfill somerhing fur licrself, hcr righl of cspenscs and 
h«r share ('l bcr luisbands (imc (in c» w sht u. nol liis only wife) drop. 'l'his 
» becausc whtn thc wife travels witbout hcr husbands permission, shc is 
regarded asa disobedienr, recalcitrant wife. O n rhe orber haod. j f shc travels 
wilh t lio permission of her husband bnt jusi 1i> iilismv hcr nwn inlercsl, U 
becomcs nn;i< liii iiiiblc Ibr liiin te> enioy lu-r doc lo hcr personal leasnn. The 
same ruling applies wlrco ihc husbaod wishes to takc liis wife along wilh 
him 011 a joiirney and shc refuses; shc does not bave any righl of e\pensc* or 
share «f hcr husbands allolment of iiighls in ihis ea.sc. s» »1« is coosidered a 
disobedient wife. Likewise, if thc wife refuses to go to bed with her husband, 
hcr right «i cxpeiis.es and hcr share of nights are nulhfied, as shc becoines m 
disobedient as a rccalcirraiit wife 
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II is prohibited for the husband to havc «niral in'.srvmtfe vitb one of ha 
wives onanight om day which is nol hers jnless neccssary. 

On the othcr hand, it is perin i.wible Kir ore af th e husband's. wives to give 
up ber share of t he wghfc allntieti by the husband, after takitig his permission, 
icr fdl ' 1 1 'l Unit iii 

i ;hts i i il i i to; t! t tha' hnlh i lesu ideal. Ti ulu t ik 

Sawdah (one of the 1 ph < . ia . i 1 i i mth her) gave 
11 rfctto ifi i I I I il 1 | her) t 

the Prorjhet (PBUH) used to spend iriih A'ishah both her niglit and that of 
Sawtinh - However, if th« wtfc wht» has given her share of nights to another 
dainu her share back, the husband is u> comply with lierrequest. 

Moreover, it i:, perm ssib e fot th< wife to give up her right of expenses 
i i hars 'n. r, 'Ulu ■■.■rnosi i nnkii ilu Inisband keepheras awife. 
Allah, ExaltedbeHe, says: 

"And ifa wamanfears from her husband contempt orevasion, 
there is no sin upon them if they make terms of settlement 
between them - and settlement is best..." 

(Qur'an: An-Nisa': 128) 
With regaid to the aforemeiitioned verse, ' A'ishah said: 

"II ftmcerns the wmm» wliose hnsbmul docs m>t irairt to kecp Iter 
with hitn auy hmger. but hc nwnfs to dhvrcc her. So, shc says to 
hitn, 'Kesp mi- and /I ■ n >i div, ,- . nw, ,m I i give up trty right of 
espemes nnil rny rfnttv afnigliis. 
Inaddilion, whuii&iv iim k', id feared that the Mcsstiigerof Allah 
(PBUH) may leave her, she said: 

"f give my nifhl f r', c. the 'liglit f/w l'ivpiict spendf ivi'lJ; luar) lo M'is/i ah"' 
It is importanl to point out that it'ozic nitrrics B vlrgjn while having other 
v.'ives, one ;ebo.u]d spL-nd thi; f'ir:;;. si:vcn n L h 1 .s wilh rter and theti iiy E.urns. 

I i i i it !i n it i i 1 1 ci 

if such a man niarries a woman who has been previously. married (i .e. not 
a virgitt), hc shouid «pecd the firsi thrw mglvls with ber and ihen by turus, 
without dedueting lluise thtcc nigbls from her share afterwards. This is 
because Al-Bukhilri and Muslim related: 

"Abu Qihi!'tih norrnimi <m tl'e ttnthority of Amis (may Aliah be 
piea t' isi it st 'i 

r/tni ifa man jit;!n-iVs n viri-in ,>titl he has already a wife who luis 
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the first sevsn nights mth Uti (i.e. tlse virgm) atid then by tttrns. 

1 i i i i I < i n ! U'JMlr» ! lu' fy Hli l 

tfw» />e shtwM spiW if« ffrc< (torc nf|ftr- «-il/i for. flnrf tfcen ty 
t»™.' Aiu Qil iba/ i oui J / ave said that 

Anas ascribed this hadith to the Prophet (PBUH): 
(Relatedby AI-BultMri and Muslim) 
Stiii, if the maris bride who has been previously married fi.e, not a Virgin) 
asks him to spend wiih her the first «cvcd nights instead of thrce. hc should 
comply. Yet, he has to spend the sarae number of nights with his other wives, 
After that, he is to apportion nights among them all, one night for each by turus. 
This is because when the Prophet (PBUH) married Umm Salamah who had 
been previously married, i.e. she was not virgin then, he (PBUH) said to her: 
"Tim : uo liuk fcstimationfor yon cm tli pa * , * v 1 husbund 
fi.e. himself). So, if you wish, 1 can stay with you for seven nights, 
but in case I do, l sh 1 i i 'i lights with each of 

my wives after -waris f 

(Relaled by AJjmad, Muslim, and other compilers of Uadith) 

lu lii r i < ; 't prohibited fortli ifc todiso her luisbiind imjustiflabb 
For example, a husband may notice that bis wife shows disapprovai of having 
esiial iritercourse uilh hiu i 1 n I u: asks ht:r I [n this cas tln 
husbarid is to admonish her and remind hei of Allah's punishment, of his 
rights over her as a husband, and of thc sin ourot fulfiUmg her niarila] dulies 
towards him. If she persists in disobeying him despite his admonishment, he 
should seiiuaily forsake lier in bed and stop speaking to her for three days. 
After that, if she still disobeys him, hc should disciplinc her by bemisig her bui 
not violently, i.e. i n a way that does not cause her inju ry. Tiris i s because Allah, 
Eialted be He, says: 

"...But thostlwives! front whomyouftararrogance- [first] advise 
them; [then if they persist], forsake them in bed; and Ifinahy], 
strike them..." (Quran: An-Nisa: 34} 

In this connection, if each of the Iwo spouses claims the injtistsce of the 
other and there is no way to reconcile them, the judge (or the one in authority) 
should seek the intervention of two equitabie arbitrators of tireir fomiiies lu 
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icr i i' i i-i i-iu n i 1 1 i i iii i h i I i 1 1 1 i ii l i l i i i 
rcconcilm» bctwcen ihc iwo sptwso, k>r Allah, l.salted bt Hc. says: 

"/liiif ifytmfeur ditumtimt tfte two, ml flu arbitrator 

from hispeopk and an arbitrator from her people. Ifthey both 
desire recandlialion, Allah will cause it between theta, hideed, 
Aliah is Eve r- Kn o 1 1' i 1 1 j; , m i ! A cq 1 1 it h 1 1 1; l j 1 < ■ i 1 1 1 1 ill th ings]." 

(Quran: An-Nisa': 35) 
The rwo arbitrator! shoald do their bos: o brinj; ;-hni:i i ivoncLliatLon and 
agreement between the married couple. Humwr, i t' thcy are unable to achieve 
i i thcy mav scparaisj hcm-rci. i)kii> iuMly, he ii n1ih o r vviihtnu i(riipi:r>ali(ni. 
At any rate, whatever the arbitraiors decLde should bt- complied willi in order 
(o rcsolvc ihc dispiiit'. Aw, Allah knwra best. 



\l Rul liri (52 12 |" '■' ! i Mi .1 ir . ■' I i . ■ 
2 Al BukMri (4W1I) |S/.V;.5)aii ( i .Ylu.lim ; 3(121). 
jAIhUJ.touJ [2135] [2/4 [61. 
J I I i t, i l M | | „ i 'i I 

5 Muslim (3606) [5/284], Alui 1V.wp<1 (211!) |2/4i 1 |,»nd Ibu Majah (1917) [2/4461. 



CHAPTER 



Wife's Release against Payment 
(KhuV) 



A w-k'jf vtV.iv,- |m>. i r n ■_■ i i i U ilk. wifcs Mpaiai ii in iruir. he: hu>bar.d 

in return for reirr.mcrm j:.inl lu llu- lui-i^-vd. h:k! is is cffected through a 

certain spoken form, 1 inguistically, the Arabk word "kkul"' means taking off 
something, and this term implies that the wife m this case separates from her 
'^i>lj;l!hI !mnI :iku l.ikiug l irt' l:L"t dnLluni;, sini;e l'k hu^bynd and his wife are 
ILicilcJ t.s j r. tlsc IJurill .M u; In- mi,- .lm.lli.r :h\i ii. llkir ,Wi:..,s, 

union, and intimacy. AJlah, Exalted be He, says: 

"...Theyaredothingforyou andyeu are clothingfor them..." 

(Quran: Al-Baqarah: 187} 

It is well known [hal marrtage is a union between the husband and his 
wife to live together in kindness, build up a new family, and bring up a new 
generation, Allah, Eialted be He, says: 
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"And ofHis signs is that He createdfor you front yourselves mates 
thatyou nmyfind tranauility in Ikem; andHeplaced between 
you affection and mercy..." (Q uran : Ar- Rum ; 2 1 ) 

If this noble obj ective of m ai ■ r' i ;i< i .;. 1 1 1 > l ['u I f i 1 1 ed, as when there is 110 mutual 
aftklion '.ii'iwivi: t la' spnusi's, o: whai tl'.nv 110 alifLlU!!': iit llit husbimd 
towards his wife, ot when (heir living togethet becomes unbearable and it is 
too difficult to seitle Iheir disputes, thc husbaiul in sudi cases is oMii^-d u> 
release her kindly Allah, Enalted be He, says: 

"...tken [after that], elther keep [lier] in an atstptable marmer 
or release [her] with good treatment..." 

(CJur'an: Al-Baqarah: 229) 

Allah also says: 

"Butiflheyseparate[by divorce], Allah v/M enricheachlofthem] 
from His abmidance. And ever is Allah Encotnpassittg and Wise." 

(Quran: An-Nisa': 130) 

i lw«m «rhcn tbe husbjiid l«< i-sli-Mvilclmi sliedisliUs him. bis riiaiiiuTs, 
his appearatice, tir h i., liuk <>i rditiuusness, or fears the siri of not observing 
his i-i<i,l][.s. n iv pfi-nii.isiblo iur her li> aik ftir ja'p.iralinn by :aiiwmHn<; hcrsclf 
through payinghim a monetary compensation. Allah, Exalted be He, says: 
"...bui if you fear that they will not keep Iwlthin] the limits of 
Allah, then there is no blome upon either of them conccrning llml 
bywhichsheransomsherself..." ( Qufa n : Al- Baqarah: 229) 
This verse niean.s (hal whrii .mi- o : llu- iwo spouse.-; lircls i Fiat living together 
results in disputes and violati ons of o n e another's rights, or when the wifefears 
that sIil' m;; j disulvy Iut hnsbard, i l .s permivable for the wife in this case 
10 take the initiative and aslt for her release against payment. Likewise, it is 
poi misMhk- for ibu Iiii.,!uiiii1 lu au.vpl Mich rcmuncriilhm in svcii cawu aiul lu 

Thc wisdom bdiind oriiinaiu.'.ihi nik-'s rvlease asumsi piiyincnl (kiiui"! 
is Li> snahle thc wiic tu irrcviMuNv si-piirate l'ri>ir. liur IiiuIuiikL ,is it is a iust 
«.'idcmu-nl l'ui-ilu- liusband jiul tl:c n ile in uivs like the aforementioned ones. 
It is an act of the Sunnah (Prophetic Tradition) for the husband to agree tohis 
wife's request of release. However, i f the husband loves his wife, it is desirable 
for the wife to be patient and not to ask for separation. 
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The wife's release agai nst pavmen t is permissible when its reaso n is 1 1 1 1 i 1 1 k J 
as stated in the aforementioned Qur'anic verse, namely the fear that the two 
spouseswLllnotkeepagoodrelatLonwithinthelimitsofAllah. However, when 
there is no need for such separation, n hccoimj.-. ilctestable in this case, oreven 
prohibited according to others. This is bccause the Prophet (PBUH) says: 
"if any woman asks her husband for divorce withottt some strong 
reason, the odar of Pamtisc wiil he forliidden to her."' 
(Rflated by the Five Corapilers of Kadith except An-Nasa i) 
ln this regard, Sheikh Taqiyyud-Dln said: 
"When a wife dislikes her husband, tim Ivtnnah permits her to ask 
for release in returii for remunentlhn and ransom herself from her 
husband, jusi as the captive ransoms himself." 1 
Sometimes, the husband dces not like his wife but keeps her so that she 
may become bored with living with him and may ask him I.- rel cas e iiir 
monetary coinpensation. In this case, the husband Ls considered unjust to his 
wife and it Ls prohibited for him to takc sudi lumpernal iuri, and the release 
against paymcr.i (kimii b ; v,i:nt-i :mv.litL *ll:ih. Fatulied be He, says: 

"...Andda not make difficulties for them in orderto toke [back] 
part of v/hat you gave them..." ( Q ur'an : An -Nisa : 1 9) 

The meaning of this Qur*anic verse is that the husband must not t real his 
wifc badly tu mako ln-i piw liim b;srk alhir part ol'what he has paid as dowry 
or give up some of her rights. Still, the verse makes an exceptiou as it permits 

t i' i.l-l\Hil lu m ; ■ Inti . 1 1 i . • 1 1 ■ i 1 1 1 * '. . 1 1 ■ 11 ^ I - u I 1 1 k ■! ' ' > 1 1 1 ' 1 1 i * l' ' ' ■ ' i 

her if she is an adulteress; Allah, Exalted be He, says: 

"...untess they commita elear immorality [i,t. adultery]..." 

(Qur'an: An-Nisl': 19) 
Commenting on the aforementioned verse, Ibn 'Abbas (may Allah be 
pleased with him) said: 

"This verse addresses the man wlio ha tes his wife, and makes 
difficulties for her so that she may ransom henelffmm him (by 
release against payment). Allah, Eialted be He, forbade such an 
net. Vet, Allah then says, *„,tmte$s they commit a elear immorality 
[i.e. aduluryj..:, in whidt ease it is permissible for him (i.e. the 
husband) to make difficulties for her until she asksfor separation 
and thus he gets back the dowry he has paid her, separating from 
her in returii for getling renutneratiom" 
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1 J i l ig 11 ih i ' ni 1)1 , " i i [ 1 1 i ]] i ( t iing 1 h c CJur'iin 
the Sitnnah (Pmphctk Tiadiikin) nnd ilic konsensus o f" sdiolars, firovided 
there exists a good re n it Th )u ii ldt nce of the perraissibility of 
rdease againsl pnvmeii i» l:ic jlkemcnlicKial verse, i n which .■Ailiih, Esnlted 
be He, says: 

",..ti«( ifyoufear tkat ihty will not keep fwithin] the limits of 
Allah, then there is no blame upon either of theta concerningthat 
by which she rartsoms herself..." (Qur'an: Al-Baqarah: 229) 
As for the Suntuk, the following hadtth, which is related in thc Sahih 
(Authentic Book) of Al-Bukhari, is a proof of the permissibility of a wife's 
release in return tor remuneration: 

"The wife of Vmbii Ibn Q,.,ys came to the Prapket (PBUH) and 
said, 'O Messenger of Allah'. I do not blanu: Tti&liH for defects m 
hist diameter or rcligio'l, bu < b Wiug a Muslim, dislike behaving 
in an un-Islamit i , i)' Upon that the 

Messenger of Ain l BI I d (to her), -\ j m giye back the 
gamat '.vbieb he Chhahii. the buslhmd) has girun yon (as dmvry)''' 
Shesaid, Jrs< Tht u i' i L/l h (PBUH) said to 

fiil» (Tlnibii), 'Aeeept thegunlcn, aiui tlirttrce her oim' " 
As regards the consensus of Muslim sdiolars, Ibn 'Abdul-Barr said: 
"Al-Muzani is the mriy sehainr who disngrees in this regard (U. 
Msagneson the pemiiSftbilUy ofreiease against payment). He argues 
llmt ihe verse (i. e the aforeinenti, nai onc d-Kaqarah 229) is 

l' I L I I 1 h I L I ' K \ I ' l 

'But ifyou want to replace otie mfe with another and yon have 
given one of them a %rtat amount f in gifts], do not toke [backj 
frotn itanything..: (Qur'in: An-Nisa: 20)" 

There are some conditions for the validity of 
release against payment (khul' ): 

• The monetary cotnpensai ion musl be paid in return by someone who is 

legally qualified to donate. 

• The husband mus I |u ified to divoree. 

• If there is no legal reason, the husband must not raake difficulties for 

his wife to gel back the dowry he has given her. 

• The release against payment (khut) muat be done through ils legal 

spoken form. 
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If it is done thimigh aspakcn l'orin o l\l ivtirt u ni an implicit Umn, provitled 
the husband has the iritention of divorce, then i t is regarded as divorce, In this 
case, the ruling on rekase in retum for payment {khul') is applied so that the 
husband is not entitled to take his wife back, but h e can remarry her with a 
new marriage contract, even without she marries and separates from another 
husband first, provided it (the release in return for payment) has not liL-irii 
preceded by rwo divorces that make it a threefold irrevocable divorce. 

However, if the separi n is done through the legal spoken form of a 

rcleww in rel uni l'ov payinenl (khid') oi its «iitivalcnt form* which indicate 
the cancellation 1 1 n ii lil pi I I the husband does not intend 

which does not affect the number of divorces. This is the opinion reported to 
have been adopted by lbn 'Abbas (may Allah b c plciscd with liim). lbn 'Abbas 
based his opinion on the following sequence of verses: Allah, Exalted be He, 
says, "Divorce is tviice..." (Quran: Al-Baqarah: 229), and then says, "...then 
there is no biome upon either of tkem concerning that by which she roismu 
herstlf..." (Qllran: Al-Baqarah: 22V) Aftcr that, Allah says, "...And ifhehas 
divarced her [for the third time], then she is not lawful to him afterv/ard unti] 
[after] she marries a husband other than him... "(Quran: Al-Baqarab: 230) 
lbn 'Abbas argued that Allah mentions two acts of divorce, then an act of 
the release against payment (khuF), then an act of divorce, If the release in 
return for payment affecled the number of divorces, the re would be four acts 
of divorce, not three, which is invalid. And, Allah knows best. 

Eiidiiotes 
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Divorce 



Divorce is llie dissolution of the botid of marriage or jwrt of it The ruling 
Oli divorce varics according to the different situations It can be permissible, 
detestable. desirabie, obligatory, or pmhibitcd Sn, it cati invoivc- any of the 
main flve rulings. 

Divorce is permissible when tbe husbaiKl needs il because of bis wife's iSi 
conduet, the harm causcd 10 hit» by keeping his wlfe, and the non-fulflllment 
of the legal objective of marriage by keeping her. 

However, divorce is detestable if there is no need for it, as when there is 
no problem between the marned touple; siune sehoiars deeni it prohibited in 
Mich a ctse. According to the preponderant view, divorce is perrnitsible with 
detestability in this case, for the Prophet (PBUH) says: 

"The most detestable lawful act n, the Sight of Allah is divorce"' 
(Related by Abu Dawud and I bn Majali, and the men o f its chain of 
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In this hadith, the Prophet (PRUH) refers to divorce as lawful though it is 
detestable in the Sight of Allah, indicating its detestability-based permissibility 
in this case, The reason for its detestability in this case is that it puts an end to 
a marriage that fnlfills the legally desired interests. 

On the other hand, divorce becomes desirable i f the wife suffers harm 
during her marital life, such as when tliei. h I i -. i , ,n between her atid her 
husband or when she dislikes biru in this case, maintaining the marriage 
causes more harm to the wife, while the Prophet (PBUH) says: 

"Oneskould not harm othen nor shm tld one seek benefitfor oneself 
by amsing harm to others." 
Divorce becoui oMis,i( t n h dil'rl i neither righteous 

nor upright on the religimu level. bor c\;nnple, the wife may h e sn ncjiligmt 
in prayer that she abandons it or performs it belatedly, while tiie husband 
is iinuble lo rertiiy her, or she may he imiraSiy dishones!. [n such oases, it 
is ubligiiiDi-y Jin- the husband to divorce Iler aecording to the preponderant 
view in this regard. Ibn Taymiyah (raay Allah have mercy on him) said, "If 
the wife commits adnhery, H is mil for the husband !n kecp ha: Othenvise, he is 
cci ( ia cuci d ii i I 'l "I i I iiisbandisneitherrighteous nor upright 
ctmceniioe, religion, it is obligatory tbr [he wilo lo ask for divorce, or see-arate 

t. i h m , i l ; l ■ i, i u i i i 'i -i i , ' I wife m M») 

with him as tong as he is negligent of his religious duties, 

If the husband has sworn nol lo have sesuai intercourse with his wife and 
thenthewaitingperiodoihii.il i indbestil u n 

ejtpiate for his oath, it is obligatory for him to divorce her, and he must be 
foreed to do so. This is becmise Allah, Exalted be He, says: 

"Forthosewhoswearrwtto havesexualrelations with thetrwires 
is a waiting time offour months, but if they return [to normal 
relationsj - ffcen indeed, Allah is Forgiving and Merctfut. And 
If Ihey decide on divorce - thm indeed, Allah is Hearing and 
Knowing." (Quran: At-Baqarah: 226-227} 

It is prohibited for the husband to divorce his wife while she is in her 
menses, during her period of confinement, diiring her state of major ritual 
purity(i.e.theperiodbetweenthewifesmenstruationsJinwhichhehasalready 
had semal intercourse with her. The husband is also prohibited to divorce his 
wife thriee a t a time, as we will point out soon in detail, Allah willing. 
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The proofs of the legal i ty of divorce are illustrated i n the Quran, the 
Sunnah (Prophetk Tradition) and the consensus of scholars. Allah Exalted be 

"Divorce is twtce. . ." (Qur'ati: Al-Baqarah; 229) 

Allah also says: 

"O Prophet, when you [Muslims] divorce women, divorce them 
for [thecommencement of] ttteir waitingperiod..." 

{Qur'an: At-Talaq: 1) 

Moreover, the Prophet (PBUH) says: 

i cji-ct- bclongs otdy i m I ' ,' hoki teg (i t 

the husband)"" 

(Reltted by Ibn Majah and Ad-Daraqulni, and rhere are other 
hadtlhs jiKliuilmgthcsame meaning) 
Bwidfs, mmiy scholar* report the cunseRHis "ffejifis on the IcgsJitjr «f divorce. 
The wisdom behind divorce is dear, and Lt is one of the merils of this great 
reUgionJslam. When necessary, divorcebt om< th leg olution to marital 
problems. Allah, Esalted be He, says: 

"...(hai fa/ier (JiafJ, either keep [her) in an acceptable marmer 
or release [her] with good treatment..." 

(Qur'an: Al-Baqarah: 229) 

Allah also says: 

"But if they separate [by divorce], Allah wlll enricb each [of 
themjfrom His abundance. And ever is Allah Encampassing 
and Wise." {Qur'an: An-Nisa: 130) 

Diwiru- is ;i relief and a good solution when ihere is no longer a Henefit 
out of keeping the marriage tie, or when the wife is harmed by staying with 
her husband, or when either of the married couple is immoral, defiantly 
disobedient, and i-rdigkius, miliki- 1 he other. 

Tlie Lomniunities probibiling tlivnrn: nhvays suf&r many «orion» social 
pmblems sucii m Ihc spread of mxuk, alim, smil liu- corrtiplui.t of fimily 
life. The greal nHigltm of Islam pertriw Jivonar and intifo» prt.pcr rules lu 
regulate it in order to achieve the desired interests and repel any possible evil, 
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and :hh is the typical way «f Islam lii a]] its greol laws aml regulatioiis that 
mairitain the Lnterests of humans in the long and the short run. Therefore, we 
praise Allah, Ejtalted be He, for His bounty and bestowal of Islam upon us. 

The statement of divorce is valid when pronounced by a legally qualified, 
I -V!.- .vi'icd, sanc husband m !n lus auiboiized refiresiiii.iliw. js :iic l'-u-ihvi 
(PBUH) says: 

"Divone heiongs only to the one who takes holdof the leg (i.e. 
the husband)." 

Hovever, .1 Muslim h,v.:iro cc.illv mujUiililicd lu (tivorce if bit mental 
faculties are lacking due to somcthing excusable, sudi as being insane, 
unuiiisduus, asleep, a sufferer from a disease that causes unawareness sutb as 

pleuiisy, being forrad lu Jrink .tn isiamt, or taking anesthetic formedical 

treatment. If one in any of the aturununtioned cases pronounces the spoken 

form ofdivorc. thi livorce i rgally effectivf I 'o ilkistraii ^I-Bukhari 

rdated in his Sahih (Authentic Book of Uadith) that 'Ali Ibn Abu Talib (may 
Alliih lu- pLsisi-J «-i. I: liim) sakl: 

"F.very divvrve h permissible rarrty/ that by an insane mau." 5 
Thi.s is becausr sanily is the principle upon which a legal judgment is 
basa!. On ihe utlict ii.ind i l' a pcisin 1 1 . u r , i 1 1 la uli u , a .. i.',-| .11 g di v tn bis 
willingly taking an intoxicant, schulaj > difi'er abonl the validity ut his divorce 
in sudi atase. In j n 1 i Ml E u 11 I n ' 11, 1 > . II 1, ,1 juiupu Mu 111 s^bolars 
maintain that suth a divorce is valid. 

If a person is foreed to divorce his wife, and he divorees her in order to 
avuid injustice, opptession, or persecution, his divorce is not legally effective, 
This is because the Prophet (PBUH) says: 

"Thete is m divorce or tmamipation in ca.se of durvst."* 
(Related by Ahmad, Abu Dawud. and Ibn Maiah) 
Moreover, Allah, Kjtalted be He, says: 

"Whoever disbelieres in [i.e. denies] AUah after his belief... 
exceptfor oae who is foreed [to renounte his religion] while bis 
heart is secure infaith..." {Qur'an: An-Nahk 1 06) 

Though disbclicf is more Kurmu* than divorce, Allah paiclons Ulos; who 
pretend to be disbelieveis under duress. Tiius. divorce, with greater reason, is 
not legally effective when the husband is foreed to do it. However, divorce can 
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be valid under duri s. This isin a elht nishantl has s «m mil to have semal 
intercoursewithhis wifeandlhenjburniimthspass and hestill refuses lu have 
sexual intercourse with her and expiate for his oath. 

When a man is in a state of anger but still aware of what he is saying, his 
divorce is valid in this case. Yet, if be is too enraged to be aware of what he is 
saying, his divorci; is deenicd vuid. Morenver, if a mati ul!ci-s the «urtcmcat of 
divorce jokingly, his divorce is deenu-d valid tliough he does not mean it, as he 
meant to utter the spoken forrrt of divorce. And, Allah knows best, 

Endnotes 



1 lixH i ud(217S) 2/4.1*1 aiid lbn Miliah ISj |2.'3(!U| 

2 Set A-frijimi'iff.litljimf.^/ 1 ■III. 

i r s ] i l l ] i i I UI i i I l, tbi i i I i i L j 

talcrcmirK vtfth het Thos, the measiing of || K IimHiIi » tlrat ihe hnsbai'd is U» only 
one to whom tht righc of divorce beltings. 

«rbn Hilal M i |2 2) and AU ftaitolnl (.W.) | il 

5 Al-ld.kkiri ['J/ISI j, Al .Tionidhl {1 )M) i.V44h]. 

6 Abu Dawud(2]S13j 12/446! aiul I l-.il .Vlaj.il) (2046) [2/S14| 



Sunni and Innovative Divorce 



Sunni Divorce 

The divorce according lu the Smmah (Pmphetic Tradition) is Ihe divorce 
ihat takes place acwrdiog to the way ordained by Allah and His Messenger 
(PBUH). It is efFected by the husbands single pmritHJncement of divorte'in 
ari interval bctwccn the wife's nieiisrrunlions in whith hc has not had sesuai 
intercourse with her, and [hen he leaves licr unti] her w.iiting period is over. 
This divorce accords with the -nmiinh 'm terjus vA imuiber, as he pivmmmces a 
single divorce oia his ivile and ltaves lier unti! her wniring period is iiver. [t also 
accords with the Sunnak i s' imm o( fimiiag. as he divorc.es her diiring lier slate 

major ritual pui'it the | 1 i i i , 

has not had sesuai interenurse with her. Allah, Exalted be He, saysr 



forlthecommencmmra „f j their waitwgperiod..." 

(Quran: AMalaq: 1} 
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Commenting on the aforementioned Qur'anic verse, Ibn Mas'ud (may 
AJlah be pleased with him} said; 

"The verse meatis that women can be divorced tmly diiring iheir 
stale ojpurhy wheis rw saami ua(rov.ir>e has laken place!" 
Moreover, 'Ali Ibn Abu Talib (may Allah be pleased with him) said: 
"Ifpeople adhere to thr onhnaacc vl Allah ummnhtg divorce, the 
iiid.it will nevtr regret dirorciag a mwm». lle pronounces a smgk 
divorce (a t a time) on his wife, and then leavesher for three periads 
ofmenstruation diiring wft« h he am take her back ifhe lUces."' 
This means that as kmg as ihc woman is still in hcr tvaifing period, hcr 
husband can take her back, as Allah grants the man who has pronounced a 
single divorce on his wife a chance to take het back during her waiting period 
if he regrets divorcing her, provided i t is not his third pronouncement of 
divorce on her. Hiwever, if it is the third divont:, she husband can not take his 
ex-wife back. 

Innovative Divorce 

Innovative divorce refers to the divorce that takes place in a prohibited way 
such as the following cases: 

• Divorcing ono 't wife by pnmmuvmn, llie spukon i'orm of divorce llirice 

si:milljiH'oi.LsK , : :' I n ucvusive divo;\.c in I erois of number) 

• Divorcing one's wife while she is in a state of menstruation or confine- 

ment: (Innovative divorce iri terms of timing) 

• Divorcing itiic'n wife «di i I e s! i c is in a Mulc of purityin whieh he has had 

sexual intercourse with her; (Innovative divorce in terms of timing) 
Innovative divoice concerning the number of the pronouncements of 
divorce makes one's ex-wife prohibited fbr one to take back until she marries 
another man and then separates from him. Allah, Exalted be He, says: 
"And if he has divorced her !for the third time], then she is not 
lawful to him afterward until lofter] she marries a husband 
other than him..." (Qur'an: Al-Baqarah: 230) 

As for the innovative divorce concerning the timing of divorce, when such 
a divorce takes place, it is desirable fbr the husband to take his wi fe back. This is 
becausewhen ' Abdullah Ibn ' Umar (may Allah be pleased with them) divorced 



his wife during her menses, the Messenger of Allah (PBUH) ordered him to 
take her back, 4 as related by the Group of Compilers of Uadith. Thus, if the 
husband in such a case takes his wife back, he must keep her until she becomes 
in a state of major ritual purity and then he can divorce her if he pleases. 

It is prohibiled for the husband to divorce his wife through the afore- 
memtoncti imunuled ways o f divorce, wheihcr aincesnini. tlir mimber of the 
pronouncements of divorce or its tiraing Allah, Exalted be He, says: 

"Divorce is twice. The» lafter that], either keep [her} in an accept- 
ablemanneror release {her} with good treatment . . ," 

(Qur"an: A]-Baqarah: 229) 

Allah also says: 

"O Prophet, when you [Muslimsj divorce vusmen, divorce them 
for[thecommcncementcf}theirwaiUngperioi}..." 

((Jutaan: At-Talaq: 1) 
I. e. while they are in a state of major ritual purity provided no sexual 
i ntcrcourse with them has taken place. In addition, when the Prophet (PBUH) 
was informed that a man hni divoivei! his wite with ihretf pronouncements «f 
divorce at a tirne, he (PBUH) wondered nngrily: 

"Is the Book of Allah tnade light of while lam amongst you?!" ! 
Besides, "Umar Ibnul-Khattab(may Allah be pleased with him) usedtobeat 
any man who divorced his wife thrice (at a time) if he was brotight to hin/. For 
more illustration, when the Prophet (PBUH) was informed that ' Abdullah Ibn 
' Umar (m ay Allah be pleased with him) divoi !! wil ui mg her menses, 
he ( PBUH ) got angry and ordered h i m to take her back \ 

Ali the previous proofs indicate that it is iibligatory for every Muslim 
man to adhere to the legal rulings on divorce observing both its numher of 
pronouncements and timing. A Muslim has also to avoid the prohibited ways 
of divorce whether concerning the number of the pronouncements of divorce 
•rit linting 'j » r.manyntei ifi-l Joni i i t.md orcareabout 
this t-mvadays, and, ainseunenrly, they causc ihc.nwivcs diffk.u!!y ani rcg:ct, 
and then they seek Solutions to get their iirives bock, disconifiting the muftis 
wliom lliey refer to. In facl. all such problema are ct)iisequtMices of making 
light of the Book of Allah, Eaalted be He, 



VII: DJVOKCE 



Sume nico, unforturtatdy, use divorce es a wcapon to threatcn their wives 
rl i l c t' n ti.> ( 11 me prevenring tl i m do m r thei 
Othei urai iurcdlessly use divorce as an oalh wiiile dealing wtth or talkiiij; 
to others. Such racn niust fear Allah and keep away from uttering the oaths 
of divorce, foi divorce i s not made to be used as an oath, but to be resorted 
to when necessary and accordini; lu ibe specified number and timingcf the 
pronouncement of divorce. 

The Spoken Forms of Divorce 

There are two spoken forms of divorce: 

A- Direct pronouncement: lt indudes the word "divorce" or any of 
its derivstives that indicate that the husband divorces his wife, and it 
carries no other nieaii igtbartd > n i sayim; to one's wife, "I 
divorce youT or, "Vcu are divorced," or, "Yon have become a divorcee." 
I n sudi cas es, the divorce is deemed valid and effective. Yet, if the 
husband says something like, "You are being divorced," or, "Get your 
divorce," and the like, divorce m such cases is invalid, as the spoken 
fbrm does not indicate its effectiveness. 
B- Indirect pronouncement: It indudes metonymic words Ibai imply 
divorceaswell jmiI lermean igs, u I w sojring ronneswife something 
like, "You are free," or, "Go and keep away from me," or, "Go back to 
your parents," or, "'l here is mi liability ini your pati towirds me." 
The legal difference between direct and indirect spoken forms of divorce is 
thatdivorceis valid ori' thehushai utU s rn f the direct pran ini menfs, 
! ,1 , u ' i rlii uiseth ill" 

"There <tn; lliree thiiigs H-liich, wheihe.r underiak.cn serimtsly or in 
•rst, an treeted iis serioi'S; divorce, marriage and takmg back t! wiji 
(after revocable divorce)" 

(Related by the Five Compilers of Hadith except An-Nasa i) 
However, divorce j s invalid b case of uttering any of the indirect mel onyraic 
* ,5 i i i i uolc ih i i ! ! i i uHend lo divorce his i i I ^ s t 
h i ucb i' t in i 3M oid ndi i i n m nii i t m 
tfivorcc. Thus. if the husband does nol tiican to divorce bis wife when otterinj; 
such words, divorce is ii i t i i t m three cases: 

1 } If he utters these words when there i s a controve rsy between him and 
his wife; 
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2) If he utters these words when he is angry; 

3} If he utters these words in reply to his wife when she asks him to 
divorce her. 

In thc aforementioned three cases, divorce is deemed valid and effective as 
soon as the husband utters sudi metunymk words, even if he daims that he 
has not intended divorce, Cm the state he is in shows the intention of divorce. 
And, Allah knows best. 

It is permissible for the husband to designate a representative to divorce 
his wife whether the representative is a stranger or even the wife herself, as it 
is permissible fbr the husband to authorize his wife to divorce herself if she 
wants. The authorized representative legally acts on behalf of the husband, 
and thus the rulings on direct or indirect pronouncements and the number 
andthetimingofdivorceareappliedasifheisthehusbandhimselfunlessthe 
husband restricts his representative to effect the divorce in a certain way. 

Divorce is not valid unless it is pronounced by the husband (or his 
representative). lnother words, if the husband has the intention ofdivor . - „ i 
pronouncing it, divorce is still deemed invalid. The Prophet (PBUH) says: 
"Allah has forghvn my fotlowers the evil thoughts that occur to their 
minds, as tong as such thoughts are not put into action or uttered."" 

However, there are two eiceptional cases in which divorce is valid even if 
the husband (or his representative) does not pronounce the spoken form of 
divorce. The first case is when the husband writes down a direct pro nira ncem c n t 
of divorcing his wife provided he does intend to divorce her. Yet, scholars differ 
ifhedoesnothavetheintentionofdivorcebysuchwriting,butthemajorityof 
them are ofthe opinion that divorce is also valid in this case. The second case is 
when a dumb husband makes an understandable gesture indicating divorce. 

Conceming the number of the pronouncements of divorce, it depencis on 
whetherthe husband is a freeman or a slave, but it has nothing to do with women; 
Allah, Eialted be He, addresses the Prophet and all Muslim men saying: 
"O Prophet, when you [Mttslims) divorce women, divorce them 
fi>r[thecommencementof] their waitingperiad..." 

(Qur'an: At-Talaq: 1) 

Allah also says: 

"And when you divorce women and they have [nearly] fidfitled 
their term..." (Qur'an: AJ-Baqarah: 231) 
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Moreover, the Prophet (PBUH) says: 
"Divorce belongs only to the om who taktis held ofthe leg (i.e. the 
husband)." 

A fret-iTiaii is t:;iiitled i» divorce his ivife ihrcc times cvcd ifslre is ;t »lave, 
wliilc a jtlsw nan is entitlcd to divorce his wifc only twice cven if shc is a free 
woman, There is no dispute that if both the husband and wifc are free {i.e. 
ri 1 i i L] -s husl ]id i i 1 1 i'i J l r lu f ht tirmt nd if tl 
are slaves, the husband is entitled to divorce his iviie only twice. Yet, jcholars 
differ when either the husband or the wife is free while the other is a slave. 
The preponderant view is that the number of the pronormcements of divorce 
is only dependent o n the state of the husband, as previously explained, since 
divorce is essentially a right of the husband not the wife. 

It is permissible for the husband to make exceptions while divoreing 
his wife or wives. Sudi exu'plions can be relaled to the number of the 
pronouncernents of divorce, such as saying, "You are divoreed Ihree times 
ericept one- (i.e. trvice)." Likewise, n man czn exclude one of his, wives vvhde 
divoreing thero, sudi as saying. "1 divorce »11 my wjvcs ejscept Fatimati", 
However, the exduded thing must be halftir fess thac hal f tho general term. 
In other words, it is invalid to make the thing escepted more than Ihe general 
I n n i «tyingUtt» 1,1 ' 1 1 1 " ' 1 L ' ' 

(i.e. ence)." Mnreowr, it is necessary to utter the exception when it concerns 
the number of divorce. For eetample, if the husband says to his wife, "Yon are 
divoreed three times," while having the intention of excluding one time of 
tlivuite, U is dec-ivied a rhreetold divorce. This is because the ut.rcrcd number 
is considered n term that cannot be altered by a mete intention, since the 
spoken word is more reliable than the hidden intention. Nevertheless, it is 
permissible for the husband to exdude one of his wives by his mere intention 
veh.ile ut" ering the pronouncement o'" divorce. For example, if the husband 
s,iys, "M)" wives a: e divoreed," aur be inteods to make an exception of one of 
them, tiris c\cept:cnr is iegailv valid, thouglr it is not verbaliy e.vpressed, This 
is because the words "my wives" can refer to all or some of them, and ihus the 
intention is a decisive crilerion iri I his case. 

It is permissible Lo isuike emulitions for divorce. For example, the husband 
can say to his wife, "If you enler the house, you will be divoreed," making the 
divorce dependent on her entrance to the said house. 

Theonlyonepermittedtomakeconditionsindivorceisthehiisband.Thus, 
if a man sais, "If I marry so and so, i w j)! divorce her," and then he marries 



hcr, sudi a coiidiiitm is deemed invalid, for the man was uot hcr husband 
when he made i t. This is d u e Ui ihc hadtth narrated on the authority of ' Ain r 
Ibn Slm'ayb, IVum bis l'.iilur and bis iiroiuiljlhcr rcspcctively : in which ilu- 
Prophet (PBUH) says: 

"ThesonofArfu.il (,\,hmi) slmultl notmakeavow about what he 
does not possess, or sei free what he does not possess, or divorce 
what he does not possess," 

(Related by Ahmad, Ab& Dawud, and At-Tirmidhi who deemed if 
aftfliBnfgood) UilA) 

Allah, Exalted be He, says: 

"O you who have believed, when you morry betieving wo-nten 
and then divorce them..." (Qur'an: Al- Ahz^b: 49) 

This verse and the aforementioned Ijadiih induali- Ui.il a inan's divorce of 
an ajnabiyyah is invalid; there is consetisus o n this nilim; when it is a direct 
pronouncement of divorce, and it is also agreed upon by the majority of 
schnlars when il is ,1 condilioisal pronouik-cniriU oi tlivow, 

Il'liif"liL!sb;iiKr , iii.ikL'SLU(iiidili(in tbruivMvV.iiivoiw isinialld onk-ss Ihc 
condition is fulfilled. Further. soiiirlimo trio Imsb.ind is uncertain ahnut his 
utterance of the spoketi form oi divorce, the oumbe r of the pronouncements 
of divorce he has made, or the fulfillment of the divorce condition. s. H' the 
husband is uncertain whether he has uttered the spoken form oi divorce or 
nol, divui-ce is deemed invalid, as marriage is a certain fact that cannot be 
nullified by a mere doubt. Likewise, divorce is invalid it'1 lu: husband doubts 
the fulfillment of its conditions, as when he says to his wife. "If you enter 
such and such a house, you will be divoreed," and then he doubts whether 
sbe bas etitered such a lnnjse or not, for marriage cannot be nullifittj due to 
niere urteerlainty. On the other hand, if the husband is certain that he has 
divoreed his wife but uncertain about the number o f pronouncements of 

which he is certain abemt. Other pronouncements of divorce are not taken 
into consideration as they are still doubtful, and the general legal principle 
is that certainty cannot be nullified by mere suspition. This legal principle is 
a general, effective one, derived from some hadUhs of the Prophet (PBUH); 
he (PBUH) says: 

leave that which makes yon doubt for tluu wbidi div.s not mnkc 

you doubt:'" 
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The Prophet (PBUH) also said concerning a man's uncertainty whether he 
had passed wirid during prayer or not: 

"He should nol kave his prayer utiless he hears sound or smdls 
something."' 1 

There are some other hadhhs conveying the sarac meaning. Such rulings 
indicate the Jenieney and perfection nf Shari 'ah (Islaraic Law), so a]] praise is 
due to Allah, Lord of the worlds. 



1 Suaui: Accurding to the Sumah (Prophetic Tradition). 

2 Al .Bayhaqi [ 1 49 1 5) [7/532] . 

3 [bn Abu Shaybah (11736) {i/St} 

4 AJ-Bnkhiri i 1 imKn i | hu DSwud [2]?')) | t 
linnidhMl i I fr I b(201 | UI 

5An Nas .M .1401) [3/453]. 

6 Ibu Abu Shaybah (17784) [4/92] 

7 Muslim (3642) [5/306]. 

8 Al-Bukhiri (5269) [9/48 1 ) and Muslim (328) [1/328]. 
[bn ii I (20 l)[ - h IA,] | i( un . .4, M ! 

i i i i lili U - [ t i i 1 , |1 

11 At-Tbmidhi (25231 :4<M,K\ 

12 Al-Bukhari [137) [I 11 12). and Muslim (802) [2/272]. 
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Taking Back One's Divorced Wife 
{Rafah) 



Taking back one's revocably divorced wife diiring ber woiting period 
without a new marriage ronlrart is permissible according to the Quran, the 
Suntuk (Prophctk Tradition), and the consensus of Muslim scholars. 

Concerning ihe proof ofirs legality trem the Noblc Qur'an, Allah, Esalled 
be Hc sajs: 

".. , And thtirhiubandt have more right to iake them back In this 
[period] ifthey want reconcitiation..." 

(Qur'an:AI-Baqarah: 228) 

Allah also says: 

"Divorce is twice. Then [after that], either keep [hcrj in an 
acceptable marmer or release [herj with good treatment..." 

(Qur'an:Al-Baqarah: 229) 
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Moreover, Allah, Eialted be He, says: 

"And when they have Inearlyl fulfllkd their term, eitber retain 
them accordingto acceptable terms orparl with theta according 
to acceptable terms..." (Qur'an: At-Talaq: 2) 

As for the SunrmK the Prophet (PBUH) said about Ibu 'Umar when he 
divorced his wife: 

"Order him to takt her bact"' 
Moreover, he (PBUH) divorced his wife Hafsah and then took her back*. 
Regarding the consensus of scholars on the legality of taking one's divorced 
wife back, Ibnul-Mundhir said: 

' SJ/ntilr-: r u u'.' ijc, 1 ii^'i';- :\'kir>y\ t<?wk o/ICi- n'i : /i° dwiin^ ncr 
waiting period is p, i .'.";> ibl, foi .''v irtriwin who has made kss than 
three prctuottvi "Mm i ( f i '.i -'i!;; m n, I 1 amtftv thf slinv mau 
h 1 .'!» I:a- .'iifiii'i'.v.vs ji-.'i .■ ,'),■■! u n-iimas of divorce." 

Mil i I m liml [!| ' _ ' 1 ( i 1 i L L I MLi lii I I L i i i t! i i i 

is a chance for the husband if he regrets divorcing her and wants to maintain 
the marital life with her again, and this is a kind of divine mercy bestowed by 
Allah upon His servants. 

There are some conditions for the validity 
of taking back one's divorced wife: 

1 ) The number of pronouncements of divorce made by the husband must 
belessthanthreeifheisafreemanandlessthantwoifheisaslave.Ifthe 
husband has already used up his lawful number of pronouncements of 
divorce, his ex-wife becomes unmarriageable to him until she marries 
and separates from another raan. 

2) The divorce must Ijl.- ,;.i\ei Uh- iniwiiinmation of marriage (i.e. having 
sexual intercourse), If ihe husband divorces his wife before having 
sexiial intercourse with her, h e cannot take her back, for she has no 
waiting period in this case. Allah, Exalted be He, saya: 

"O you who have believed, when you marry betieving women 
and then divorce them before you have touched them [i.e., 
conmmmated themarriage], then there is not for you any waiting 
period to count concerning them. So providefor them and give 
them agracious release." (Wm: Al-Ahzab: 49) 
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3) The divorce must not be in return for a compensation given to the 
husband. Iftbo wifc |>ays wmipcnsulkm l» her husband to get divorced, 
shc betorac* unUnvfiil ki him lu lukc '>»ck unless with a new nian iage 
cnntract and with hcr cnmciil. l'Kis is because she ransoms herself 
by paying compcnsatiim lt> Iur hosband U> separaie From him, and 
taking her back in this case etirlradicts her purpose iri paying him 
such compensation. 

4) Marrlage nniKl be i>rij>inally valid. II' Ihe husband divtirces bis w i re 
during an invalid marriage, he cannol take her back as she becomes 
irrevocable for him by divorce. 

5) The husband must take h i s wife back during ber waiting period, for 
Allah, Exalted be He, says: 

"...And their husbands have more right to take them back in 
this [period}. .." (Qur'an: Al-Baqarah: 228) 

6) The husbands taking back of his wife must not be conditional. For 
«xampl«, it is invalid l'nr a huskind I" say to his «-wife, "If such and 
such happens, I will take you back." 

SchoJarsdifferonwhetheritisaconditionforthevalidityofreturning 
one's ex-wife thal caci) "fllic ->epa'a:ed cmpk: intends reconciliation. 
Somescholars mainiain (hal ii i.s n diminimi Ibai mustbefulfilled, for 
Allah, Exalted be He, says i n this regard: 

"...ifthey waM renmrihtttimi..." (tjuian: Al- itaqar;)li: 228) 
Shaykhul -Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"Jlie husbamt i» 'K" pt-niiiiial h> htfe back tos wfr t/uring Iur miifing 
period unless he imani; rccimdlhithii ,»kt muils to keep her in an 
acceptable mannet"' 
S<niK olher.-cholars i. ia.- m ikc opiirnn diauhe ink ntam lujecuncilial ion is 
nol a tmidiikai l'ur la,- validilv ,,1'lakin;; back n-it's cs iviJe. Thcy argue [has [he 
aforementioncd noble verse, "...iftheywantreconciliiUiuii..'. uiiiy ca.lls Ibcm 
10 retontilc and keep aitay Irian luirling one another, but it does not racau 
that reeonciliatio» is a condition. Vet, t h c- tli-st opinion is (he preponderant; 
and Allah knows best. 

The legal spukeu Him priininuieeii by (he husband to take back his 
revocable ex-wife can be through any proper words indicating that purpose, 
suchassaying,"Itakemywife back," or, " ] i-e 1 u 1 1 1 1 ( > 1 1 1 y w i le .'' 1 1 r 1 1 1 1- 1 i ke. Ta k i n g 
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b 'i I m : '.i iblecswil . u ilso bi ilkl b; laving J intercoursi 

wilh her with the intention of taking her back according to the preponderant 
vicw iit this regard. 

If the husband takes his revocable ex-wife back, it is an act of the Sutmah 
to bring some people as witnesses; some scholars say that it is obligarory, as 
Allah, ExaltedbeHe,5ays: 

"...And bring to witness twojust men from amongyou..." 

(Quran; Ai-Ia]aq: 2) 
And the latter is uitc oflhc upiiiioiis ,mribu!«l lo Imam Ahmad. Moreover, 
Sheikh Taqiyyuddin (may Allah have mercy on him) said. "It is byall means 
invalid for the hiislwii.l la toke lm nriwaWr tv- wife back tctraly? ' 

The icvocably divorced woman is legal ly considered a wife of her husband 
as long as she is sti.ll in her waiting period. Therefore, her husband must 
provide for her and afford her clothing and accommodation. On the other 
hand, the revocable e*- wife has the same duties of any wife; she has to stay at 
her husband's hoi-sc and bcani;!y berselt s o that hc mi) u ke her back. If any 
oftheseparateO\ up I uring the waiting ] i ' th itber is entitled to 
inherit from him/her, In addition, it is pei missible iur the nian to travel with 
hisrevocably divorced wife, tobealone with her, and to have sexual mterccursc 
with her with the intentiori of taking her back. 

The end of the waiting period is the deadl inu tor ! akin^ ones revocable ex- 
wife back. Thus, if she becomes pure after her third itienstruation period after 
the divorec-, l!ie wartir:» period is ilcemed nver. and she becorrtes uiiWful to 
him unless he remarries her with a new marriage contraet, the consent of her 
guardian, atid the prcscncc- nt"n«> jusi ivilucsses. Allah, i:xalted bc Hc, say t: 
"...And tbeir husbands have more right to take them back i» 
this [period]. . (Qur'an: Al-Baqarah: 228) 

The meaning of this verse i s that when the waiting period is over, the 
i j u It wifcl ii i i 'l t ih i , h' i cm , l li i n i i 

with a new marriage contraet, fulfilh' ng its conditions, If the husband takes her 
back during her waiting period, raeeting the legal conditions, the permissible 
number of pronouncements ofdivorce t'orhim becomes one less than before, 

When the husband uses up the permissible number of pronouncements of 
diwiru.-, i.c. wluai hc diwiru* bis wifr tor the third time, she becomes uitlawfu! 
for him to marry unless she lawfully marries and separates from another man. 
Thwcare tlircocruKlitiims to maki- stieh an eje-trife laivAti to her /i L s t hnshariti: 



Chapier 4. Talang Back Onrs Diyored Wift (Ag ^) 



1) She must marry another man 

2) Her marriage to the other man must be legal 

3) The second husband must have sexual intercourse with her 
This is because Allah, Exalted be He, says: 

"And ifhe has divorced her {for the third timej, then she is not 
lawful to htm afterward unti! lafter] she marries a husband 
oOier than him. And ifhe [i.e. the latter husband] divorces 
her, there is no blame upon them /i.e. the vtoman and her 
fomterhtisband] for returning to each other ifthey think that 
they can keep [within] the timits of Allah.. .'* 

(Quran: Ai-Baqarah: 230) 

The great Muslim sdiolar Ibnul-Qayyim (may Allah have raercyon 
him) said: 

"It is considered om of the grente.-i forors heslowed upon Muslims 
that the imvoe.ehte a-wifc lurmnrs kovful to her fusi husband 
after she marries and then separates from another man. The taw 
of the Torah pt rmi i -marry her husband 

if she does not marry another man whereas the law of the Gospd 
absolutely prohibits divorce. However. our Shari ah (Islamk Law) 
is more perfect, comprehenstve, timi ;\<kah!e jor l/n' inlerests of 
peoplc; Islam permiis the Muslim tnuti I r; marry four minum, and fo 
have as many stave women as he likes. Moreovcr, the Muslim mati 
cm divorce his wife and then. ifttc hngs far her. /ic is permitted to 
toke her back. Yel. ifhe divorce: lia r" ih. thini tam, il heeomes 
prohihitetl for him to taht her hu-k unkm she Itgally marries and 
separatesfrom another man^ 
This tneans that the second man must be willing to take her as a wife, 
not to marry her and then separates from her to make her lawful to the first 
husband; ifhe dues so, he is considered a borrowed billy goat, as referred 
to by the Ptophet (PBUH). \n addition, such a faUe marriage is invalid, 
and it does not make the womjn lawfid to the first husband. And, Allah 
knaws best. 
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I M Hufchirt(3231) IWIJ'jUmk: MuJini (J637) [5/302]. 

J Mh 04 [21*» \V-m mT , , (3SM) !/S23| «nd Ibn Mtjuh (2016) JW«9). 

3See:Mf-/j"m<i" , (p. 126). 

4 See the footnote in "Ar-Rwd Al-Murbi "' [6/602|. 
6 See: "17™ Al-Mwaiji ' (2/92). 




IW (Foreswearing One's Wife More 
Than Four Months) 



i i Uh: [ i I I i i I I I i 

! iti i t i ! [ I t [ 1 1 r ! I i i L 

1 1 Ihiin fnur montl IH ni nt i i ti i ml regsrtlcd 
as ila (whkb is prohibited in isian:} iinicss llic iullmvinyaiiidiiksiis w 1 h c re; 
DThehusband is potent. 

2) The husband swears by Allah tir «nc ni' His Altribntes, nol by divurce, 

,1) Tlic husbaiui swears that he will not have a legal sesuai inlereoiirse 

with his wife (i.e. in the vagina). 
4) The husband sweavs nollohavcii lc;;al «.'suai inlereoiirse ivilli bis wife 

for more than four months. 



5) The wife is fit Ibr bai'iiig.sexual intercourse. 



Vlli DtVORCE 



If all the afbrementioned conditions are there, the husband is legally 
ri-sianlrd as cummitlinji HA ' an J I hus I k; ruli n j. s 011 riiY apply to h ini . I Towcver. 
if one of these conditions is missing, the case is not considered M. M is 
mentioned in the Noble Qur an, as Allah, Exalted be He, says: 

"For those who swear not to have sacual retations with their 
wtvei is a waiting time cf four mautku, but if they return 
[to normal relatiom] - tken Ittdeed, Aliah is Forgiving and 
MtrcijuL And ifthey decide on divorce - then indeed, Allah is 
HearingattdKnowingr (Qur'an: Al-Baqarah: 226-227) 

The meaning of these twd verses is that if the husband, who swears not to 
have semal intercourse with his wife fbr more than four months, insists on not 
having sexual intercourse with her after the four months, he is to be ordered 
to come back to normal semal relation with her and eipiate fbr his oaths. 
Olherwise, he must be legally ordered to divorce her if she demands divorce, 
This Islamic wise and just ruling removes the harm and injustice caused to 
women and nullifies what some men used to do in the Pre-Islamk Period of 
Ignorance (the Jdhiiiyyah), when they used to prolong the period of fU'. 

tt&' for more than four months is prohibited in Islam, as it is an oath of 
abandoning a marital obligation. As indicated in the general meaning of the 
alm-emomiiinuLi ivrws, Uil- liusbjiuL js nol i-nusiiWod to nur l'nrsworn his 
wife unless he cari validly divorce her, whether he is a Muslim, a disbeliever, 
a freeman, a slave, an adult, or a percipient child (who will be legally ordered, 
when he reaches puberty, either to have normal (seiual) relation with his wife 
oi to divorce her). The ruli n;; on M' is also applied even if the husband made 
it when angry, or while suffeiring from a curable disease. Moreover, irs ruling 
k ;iKo applied even if the marriage is not yet consummated (i.e. the married 
couple have not hacLvcvuul iiilL'tvourseyet). 

However, the husband is not considered to have forsworn having sexual 

unaware of what he is saying and the intention U lacfcing. In addition, the 
case is not regarded as M if the husband is impotent, sudi as a castrated or 
a paralytic, for his oath is not the only reason for his abandonment of having 
semual intercourse with his wife. 

The case is also deemed UA' if the husband swears by Allah that he will 
not have sexual intercourse with his wife forever, or for a period more than 
four months, or when he stipulates something unexpected to happen before 
four months, such as the Advent of Jesus Christ, the son of Mary (PBUH), 



or ihc coming out ot'the AnrLchnsr. [.ikcwise, f i i o oase is considiTt-d ilet' if 
the busband makes a coadition that his wifc must conmiit a prahibited deed 
or leave an obligation. For ejtample, he may say to her, "1 swear by Allah that 
I will not have sexual intercourse with voli unti] yon abandon performing 
prayer (or drink wine, etc)" This i;, because he stipulates what is legally 
forbidden, whkh is sirailar to the case of stipulating something impossible 

I n all the previous cases, the period of rtii'rnust not exceed four months, as 
Allah, ExaltedbeHe,says: 

"For those who swear not to have sexual relations with their 
wivesisa waiting time of four months..." 

(Qur'an: Al-Baqarah: 226) 

It is rdaied in Sahih Al Bukhari (Al Bukttari's Authentk Book ofHadith) 
that Ibn "Umar (may Allah be pleased with him) said: 

"When the four months are over, the husband must he legally 
aMerrd eiiker to giw up i/u' (i-f to have normal sexiuU matian 
i i his H' ij ir to di c /il i' I i / efjected uiiks 

the husband makes its pronouncement."' 
The samerulingwasrdatedbyAl-Bukhariontheauthorityofmorethanten 
Companions . 

Sulayman Ibn Yasir said: 
'l was a amtemporwy of mm tluin ten of the (kmtpanlons of the 
Messenger of Allah (PBUH) and all ofthem wcre of the opinion that 
when the four months are over, the husband must be legally ordered 
e i the r to give np i la or to divoree her'" 
TliisiSiilsnthcopi riit mul'l lu; majorily of Muslim scholiu's siuri the siupareu! 
meaning of the aforememioned Qur'anic verses. 

The days of menstruation are not legally induded i n the four months of 
M. If the husband has soural intercourse with his wrfe after this period is 
over, he is considered to have returned to normal marital life with his wifc, as 
having sexual intercourse is a sign of returning to normal martial life. Ibnul- 
Mundhir said, "As far as 1 am eoncerneil, all seholars unanimously agree that 
i i 1 1 i t ii) i h i i viihh 

Thus, the woraan regains her marital right from her husband. 



4J0 Vli: i- 

If the fout months arc over and ihc husband still refuses to have sexual 
intercourse with his wife, he uuist bc forad by the judge to divorce her, 
nmvidi-d i l is the wile's wish. Tliis is becai Aiiah, lUalicd bc He. says: 
"And i/ fHi-y daride on divorce - thett tndeed, Allah is Hearing 
andKnowing." (Quran: Al-Baqarah: 227) 

However, if such a husband Mili rcluws either to have normal sexual 
relation with his wife i>r tn divon e her, Hit mdge divorces lier <>r caticds the 
niariiage ctmlrsivl, as ihranlsy is Ictylly coiiMdcred llic hLisbaiut'.-, ;;u,irdi;jii m 
thiscase, to bc isetitilkai indmira- her 011 behalf ofthe husband, 

frmi.'is apply Hk-sjiiH' rnliiipi Unh;-su men whu liii-v. nsablyand lninn/ ui'y 
abandon having se x li a 1 i : 1 1 c i a i u i s r w i 1 1 1 d 1 1 ■ i r w i ves fur more than four months, 
c w 1 1 i 1 1 \-i 1 ho Lit forswearing. The same a p p I i o 1 1 1 casi 1 c >i 'r il u i ; ■ ii «■ a per i ml 1 1 UU 
eiceeds four months after wliich the husband still refuses to expiate for it. 
Thcse twoeases have tht -tamu i-.iliia; un n',;, .is hrisbands in butb cuscs abstain 
from having sejt with their wives, causingthem harm. And Allah, Exalted be 
He, knows best. 



h..-, ;i «-rwiii csrusi- Ihal mabes lum/hcr unable to havc sexual intercourse as 
sign of returning to normal marital lift In such a case, scholars maintain that 
the husband must bc legally ordered to return to his wife by saying something 
mdieatiogreUirniiigfo normal >csua) ralatmu with uueanother.suchassaying, 
"I will have seatual intercourse with voli once I can." This is because the main 
purpose of returning to une's wifc is grving tip the mlentiun of harming her 
(rhriiugh /i]'). Sudi a .sialeimail made by the husband imlkntcs his internmu 
not to hai m his wife (>>; i/r'r') :ii:v nmre. Al'terwards, wlien hc becumes able to 



I Al-Bukharl (5291) [9/526], 
2AI-Bukhiri (9/526). 

3Ad-Daraqutnj (3996) h«3| and Al Havlia^i ( 1 52117) [7/filB]. 
4 Slt 1 hc foolnoh! in "Ar-Ra wd Al-Murbi ' " [ 6/624]. 



Zihdr 



Ziii&y is the saying hy a husbaiidlo hiswifr, wben he wants tn abstain from 
liavin» sex wilh her, "(Sesually,) you are In tne Bfar the back of my mother." 
Sometimes the husband likcns his wife lu bis sislei or any womati pruhibited 
foi biro duc tobiood relai bos, lircaslli-cding, iirrelationshy juarrisgc, inslcad 
of saying "my mothcr" while [irimu u n d n g zihfii; 

Zilmi- i s prohibircd accordinjj lo llu- Quran, as Allah, l-:xaltcd bc 1 k', saji: 
"Tfiose whv pnmounce the ziliar among you fto separalel fram 
tkeir wives - they are not [con$equently] their mothers. Their 
mothers are none bui tliose wbo gave btrth to them. And indeed, 
they are saying an objectionable statementand afalsehood..." 

(Qur'an: Al-Mmadllah: 2) 

The meaning is that tliosc men, who prormunce ztimr. say gricvmis unti 
false wurds that the Shari'ah (Islam k l.aiv) disappruves of. Sucli wuw Slte 



mere lies and objectionable statements that are defmitely prohibited, for such 
a man prohibits for himself what Allah has not prohibited for him, making his 
wife sexually prohibited for himself as if she is his mother, though she is not. 

ZihAr was considered a kind of divorce during the Pre-Islamk Period of 
Ignoranee (the J&hiliyyah), but afierwards Islam repudiated it and considered 
it an oath requiring expiation. Thus, the man who pronounces iihar and 
his wife are prohibited to enjny one another by having sexua) intercourse or 
even foreplay until the husband expiates his pronouncement of zihir. This is 
because Allah, Eialted be He, says: 

"And those who pronounce zih&r frotn their wives and then 
[wish tojgo baik on what they saut - then [there must be] the 
freeing ofa slave before they touch one another..." 

(Qur-an: Al-Mujadilah: 3) 
Moreover, the Prophet (PBUH) said to a man who pronounced jihsr from 
his wife: 

"Then do net appi-oiw.il her (i.t. do not have intercourse with her) 
until you do whot. AHnh ortle.red yon to do (i. e. until you expiate 
forit)." 1 

CRelated by At-Tirmidht who deemed it a sflhtb. hfldith) 
SOktiK man whopronountes tihir Sura his wifc must cspiate bis zimirfira 
if he wants to have seiual intercourse with her, for Allah, Enalted be He, says: 
"...then {there must be] the freeing afa slave before they touch 
one another. That is what you are admonished thereby; and 
Allah isAcaualnted with what you do. And he who doesnotfind 
la slave] - then a fastfbr two monihs consecutively before they 
(Qur an: Al-Mujadilah: 3-4) 



wife, and that his wife is proh ibited for him until he expiates his pronouncement 
of lihar. This is the opinion of the majority of the seholars in this regard, 

>t follow the 
les. He mu 

free a slave if possible; otherwise, he must observe fasting for two months 
consecutively, and if he cannot due to an illness or the like, the last alternative 
for him is to feed sixty poor persons. Allah, Exalted be He, says: 



J1A 



"And those who pronoutue jihdr from tkeir wivts and then 
[wish tojgo back on what they said - then (tkere must be] the 
freeing of a (ke before they touch one another. That is what 
you are admonished thereby; and Allah is Acavamted with what 
you do.Andhe whadoes notfind[aslave] - then afastfortwo 
mcnths consecutively before they touch one another, and he who 
isimable- then the fetdingof sixty poor persons..." 

(Qur'an: Al-Mujadilah: 3-4) 
In the aforemeritioned verses, Allah states that "those who pronotmte 
&h&t from (ftdf Wes" and then regret it md wish to return to normal sexual 
relations with them have to expiate for their proriouncement of zikir "befcre 
they touch onc another" Such expiation cari be one of three things: 

1- Emancipation of a Slave 

The expiation of li/idi- can be through "freeing ofa slave" if the husband 
hasany,orable Ui:ifTord Uilniy one willi his surplus money (that is notneeded 
to m eet 1 1 i s essent ial needs and the needs of those whom he supports ) . 

The slave to be freed must be a believer, as Allah stipulates a belicvi ng slave 
for the ejtpiation preseribed for manslaugnrer: Allah, Exalted be He, says: 
" ..And whoever kills a believer bymistake- then the freeing of a 
believing slave..." (Qur'3n: An-Nisa : 92) 

Thus, according to analogical deduetion, the slave to be freed in expiation 
for zihar must be a believer as well, fot the unrestricted ruling prevails over 
ihe rcsfricted $im ilar one, Also, the slave to be freed in espiation for zihar 
must be free of any defect that badly affects his/her ability to work, for the 
emancipation is intended to free the slave and enable him/her to cam his/het 
living. This cannot be achieved if the slave is afflicted with a defect that badly 
affects his/her ability to work, such as blindness, paralysis, and the like. 

2- Fasting for TVo Successive Months 

There are three conditions for the validity of expiating zihar through fasting: 

1 ) The husband must be unable to free a slave. 

2) The husband mustobserve fasting for Irai cnnsecutive months, during 
which he is prohibited to interrupt his fasting except for ari obligatory 
fasting, like fasting the month of Ramad&n. It is also prohibited to 



interrupt those two months of fasting except for an obligatory 
breaking of fasting, like that on the days of the Two Ids (Feasts) and 
on the Days of Tashriq (11"' , 12" 1 and 13'" of Dhul-Hijjah; the three 
days following the Day of Sacrifice). Fasting those two months can 
also be interrupted i f there is a legal excuse, such as an enhausting 
jouniey or n n lllncjs. Rrwikiny thi: fisi due Co either of the above 
reasons is not an interrupt ion of the consecutive two-month fasting 
in expiation for zihar. 
3) The husband must have the intention of performing expiatory fasting 
fonih&mt the night preceding his fasting day, 

3- Feeding Sixty Poor Persons 

There are three conditions tor the validity of eipiating zihar through 
feeding stxty poor persons: 

1 ) The hu sb a nd must be u n a b le to observe t he expiatory fasting. 

2) The poor person to be fed must be a free Muslim entitled to receive 
Zak&h. 

3) The amount to be given to the poor person must not be less than one 
mudd (a Standard measure that equa1s 543 grams) of wheat or half a 
Sii ' (a Standard measure that equals 2 1 72 grams) of any other cereals. 

ln general, intention is a main condition for the valid i i. v of any expiation, 
for the Prophet (PBUH) said: 

"Verily, (the eomciness and remrds of) deeds depend upon 
1 1 i i i ' ' i i i t i 

Besides the Qur'anic proof, there is ari mim- proof slaled in the Sunnah 
1 1 i i ! i I ii i i i i i i i =ni 

priority order. It i s a hadhh narrated by Khawlah Bint Malik Ibn Tha 'labah 
[may Allah be pleased with her) whD said: 

"My husband, Aay !l;i:ns-St~w;ii, (.rwrrewrrrt/ ziimr front mt, so I 
went to the Messenger of Allah (PBUH) to complain to htm. The 
Messenger o/ Alhtli 'J J !'-( 'l» dia^nrd with ,,„• timut bim f/. e. her 
husband) li'ui Mht. 'Ivar Mltili. for Ite (i-e- her husband) is your 
cousin: He (PBUH) kept disagreeing with me unti! the following 
Quranic verse was reveakd: 'Certainly has Allah heard the speech 
ofthe one who argues (U., pleads) with you, (O Muhammad), 



coacerning hei husband...' (Quran; 58; 1) The Prophet (PBUH) 
then said, 'He should emancipate a slave then: I said, 'He cannot 
afford it' He said. "l'lii:u lic >7i < > i ; i', i' fusi for tv/o consecutive months.' 
I said, 'O Messenger of Allah! Hc (s ,m ald mati; he cannot observe 
fasting! He (PBUH) said, 'Then he should feed sixty poor people.' 
I said, 'He has nothing which he may give in charity' He (PBUH) 
said, 'l shallh elp himwithabasketofdates'Isaid.'Ishallhelphim 
with another basket of dates'. The Prophet (PBUH) said, 'That is 
good o/ yon, Go and feed $ixty poor people on his beliaif. andretum 
loyvur coii sin.' " : 
(RelatedbyAbu Dawud) 
As wesee.ourgreat religion, Islam, offerssolutions foi all kinds ofproblems 
iiiduding marital ones. As shown above, Islam has solved the problem of the 
SifeJr that used to be a dilemma diiring the Pre- Islam ic Period of Ignorance 
(the l&hiiiyyah), wheri people had ;t>separatethemarriedcoupleasasolution, 
causing (helr family breakup. What a great religion Islam Ls! 

In addition, our religion, when ordaining the expiation for zihar, gently 
considers the conditions of the husband, and thus the husband can free a slave, 
observe fasting, or feed poor people, according to his ability; all praise be to 
Allah for that. 



Endnotes 



1 AM DSwad (2221) 12/462], At-Tirmidhi (1202) (3/503), An-Nasa'i P4S7) |.V47<)|. 
and Ibn Majali (2065) [2/524]. 

2 Abu Dawild (2/460). 



Li *an (Allegation of Adultery 
Sworn against One's Wife) 



Allah, fcxalt«l hr He, pruliibils Muslim* k) i'alsdy aaase ihc irmnctnl 
peupk: ul' adultery, ind Hc tbrcatcn* thosc aimmitting sudi a sin with sevcre 
punishnieiil. Allah, Exalted bc He, says: 

"lmieed, those who [falsch'j acctisc chaste, unawave atid believing 
women are amed lu this world and the Hereafttr; and they will 
have a great punislimeiil. O» a Day whm their ttmgues, their 
hands and their feel wilt bcar ivitncss against them as to what 
they used to do. Thal Day, Aliah will pay them infull their true 
[i.e., deservedl rea>mpvnsc, and they mil knon Ikat il is Allah 
Who is theManifest Truth ji.e., Perfect injusUcej." 

(Quran: An-Nur: 23-25) 
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* defiantfy disobedienl person tmless he tcpents after 
at and corrects himself. Allah, Exalted be He, says: 

"And those who accme chaste women and (he» d» not produce 
four vritnesses - lash them eigkty lashes ani do not accept 
from them testimany erer after. And those are the defiantfy 
disobedient. Except for those who repent after tkat and correrf 
themselves. For, indeed, Aliah is Forgiring and Merciful" 

(Qur'an: An-Nur: 4-5) 



n Muslim ' i i i nthor than hi i t Jnltci Mo 
when a Muslim mati accuses his own wife with adultery, there is another 
ruling to be applied called the Win. Wan is four lestLmonies ensured by 
sworn oarhs laken by each spouse, and accompaniedby the curse or wrath of 
Allah upon the liar, as will soon be explained. lf a man charges his wife with 
adultery and i mi ^tinigh witnesses), Wan cari 

spore him the legal punislimf-ni d m rho falw accustitkm of adultery. Allah, 
Exalted be He, says: 

"And those 1W10 nccuse their lv/ves [of adultery] and have tio 
witnesses except themselvet - then the witness of one of them 
[shellbe] four testimonies (swearingj by Allah that indeed, he h 
afthe truthful. And theflfth joath will bej that the curse of Allah 
be upon him ifhe should be omong the liars. But it will prevent 



Allah that indeed, he is she liats. And thtfifih lornh mtfbt} 
that the wrath of Allah be upon her ifhe was ofthe truthful." 

(Our'an: An-Nur: 6-9) 

Thus, the husband says four times, "] testify by Allah that my wife has 
committed LLStci'y." J Tc nm.st poi nt at h i s u-iir jfshe prcscnl, or mcntion 
her name if she is absuit. In ihu ii\':b Lesiirmmy, lu: siiys the same but he 
adds, "...and may the curse of Allah be upon mc if 1 am lying," Iri reply and 
defense, the wife says four times, "I testify by Allah that he is lying about the 
adultery he has charged me with." In Ilir l'if'lh testiinony, she says the same 
but she adds, ". . , and m ay the w rath of A I lah be upon me if he i s id l i n g t h e 
truth," This is because the one who knows the truth and denies it incurs the 
"wrath" of Allah. 



CkipscT / Li',i^ : -A- i> T ur'.VU.IuTv Sv.m-i im Oiv* Wik-.i 4^; 
There are some eonditions for the valLdity of li'an- 

• The iwo spouses are legally accountable, 

« ['lu- husband i:)i,n«i:s his wife iviili ;u;uJit'fy. 

• The wife keeps im ivluliut; hiu: Jin) clmriiiiiL; liiui with lying until the 

endof Wan. 

• The (r^M is conducted by a judge, 

If the case of Ji ~an mc-ets ail the aforementioned eonditions and is made in 
the aforementioned way, it results in the following legal rulings: 

OThehusbandbcaiDik's n» lon^n- liablu m bi_- punished m r false accusa- 
tion of adultery, 

2) l'he conpk- mus! lu 1 si-paiMlrd. Ihc wiJ'c bcaimes prohihltcd forlht 
husband to remarry forever. 

3) Hei child will no longer bear the iuime ni ilu- im.shnnd if the latter 
denies the child diiring U' A» by saying, "Titis child is not mine." 

The husband resorts to h' cm if he sees his wife committing adultery but 
he vimii ■[ pioducc evidenee. -m il hr- !i •, . .tc- >nu" pu mi 1 ■ 1 ■ ■ ■ r . 1 1 .11 lu . 11. 
commits adultery, as when he sees a wiefced man notwiows tur dissohttimi 
ivcrctlv '.'isitinyhtT. IVivfoiv, llu-iv h.t'.al tsisdiari behind ihc preseription 
)>I7/Vwi; uamdy 1 h a L il s^arvs. thi- husbaiul the uisi!rjcc and slunic ol'liis wilVA. 
adultery, the painful marital lilV wilh h t r, and the paternity of a child who is 
nur his. 'J he husband carmnl oflcii pmduco Ihccvidciuv nf bis wife adultery 
and his wife does not often cunftss iler t'rimc. Accoidinj'Jv. suku the hii:sband : s 
accusation cannot be accepled without evidence, the only legal solution 
is publii- imprecalum thmtigh strong oaths taken by the spouses. Thus, the 
preseription of the U 'dn solves the problem of such a husband and relieves him 

Sincc the husband has no witness aiiain.-l -li» v.iru bui hnuseli'. Ihe wifr .s 
legally entitled tooppnse his Uslirnmik-s h; rijuivalentrepealed testimonies to 
aveit the punishmenl. U' ibu husband reframs from swearing the allegation of 
iuhillcry ajjainsl bis ivife in the way mentioned above, he is to suffer lho lugui 
pimishment for false accusation, Likewise, il' she rd'uses ui svvear by Allah 
that he is telling lies m llie w.ii previonsly pointed out, his testimonies are 
considered irrefutable evidence of her sin. In < his reyard, !bnul-Quyyim said: 



"Tiiii ruthig 01: U', m nivu.'-,fc wilh (/;,• tfgnl pitmfs. Accord'mg to 
Ilu- MIM. Sha/n, and Hanball Sihoah, as well as others, the wife 



vn. ;)[voiic;i- 



i j f i n s s i 

(her husband fc lyinjt „{mil her eoiumiiiing adtdtery); tkis is the 

i / > 1 3 1 r ' b f 

It is alsv the «i i i i J ' am Ibn Taymiyah 

and others."' 

According to the Sunnah (Prophetic Tradition), the proof of the legality 
of resorting to Win vib.ec necessary is the hftdith related by Al-Bukhlri and 
Muslim on the authorlty of Ibn ' Umai- 

"Whtn Ibn 'Umar (may Allah be pleased with him) w<ts asked 
ifthere should be separation bel www tlte two spotim f» case of 
li 'an, he said, 'Glorifkd be Allah, yes. The first one who asked 
(the Prophet) about it was m and so. He said, 'O Messenger 
of Aliah! Ifone of usfinds his wife committing adultery, what 
should he do? If he talks, that is someth'tng grtat, and if he 
keeps silent, that is also sotnething great.' The Prophet (PBUH) 
kept quiet and did not einswer him. After smne titne, he (that 
very person) came to him (the Prophet) and said, 'l have been 
involved inthal very case about which I had asked you.' Allah, 
Aimigftty and liver-Mdjestie be He, Ihen revealed the verset 
(rega rding the rulingonli'dn)ofthe Sura ofAn-Nur (the Light), 
'And these who accuse their wives (of adultery)..,' (Qur'Sn: 
An-Ntr: 6) Thereupon, he (the Prophet) rectted them to him, 
ad/nonished him, e.\Siorted him, and informal him that the 
torment ofthe world is less pamfil Ihau that o f the Hereafter. 
He (the man) said, 'No, by Him Who sent you with Truth as 
Prophet, l have not tald alic against her.' Hc (the Prophet) then 
calledher (the imifs wife), admonished her, exhortedher, and 
inJWmed her Unit tim ieriaent ofihis world is lesi pninfitl thast 
that of the Hereafter. She said, 'No, by Him Who sent you with 
Truth as Prophet, he is a liar'. The Prophet started with the 
nwn ani mmk him swetir and the mtm sv.vre fitur testimonies 
< / 1 1 1 i' i c u t i'il truth, and 

hisfijth (mh) v-'<is that the eitrse of Aliah bti apmi him ifhe was 
teSingatie. Then tlte womait >••■ mu m med mtd th, fptvcfiim 
testinionies (siveitriiig) by Alhth that iiuleed he (her husband) 
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ivos h d'nr, anii her fifth (oath) not Ihal the wratk of Aliah be 
upon her ifhe was speaking the truth. He (the Prophet) the n 
effected separation between the two! 

Endnotes 



1 See: "zadtd-Ma'ttT (4/95) mdAl-Ikhtiyaril [p. 345]. 
2A|.Bukhaii(no. 5311, 5312) and Muslim (no. 1493). 



Establishing Paternity 



Ifii man's tvjfe ot boiul„,.,itl gives birth to a cliikl, the mau is considered to 
1 t I hei i ' rii ^ ,i s ibil t m it h il i , , 1 k 1 s w ]iei th 
w™ « livin S wab him as his «itc. This is Kecam; rlwr Pntphet (PHU1 1). sak!: 
"TJie cfiiW ftefcwgs /o ffe on-ner of ihe bed (i. c. the husband o r the 
master)"' 

There a re lliree cases in wliicli there is a possibility that the child belongs 

The first case is wben the u'omau is his wit'e and givcs birtb to her child 
after hall'a year oi'their first sesuai iijtercourse, wliether the mau livcs 
with her or not, sirice the newbom baby cari be this man's child and 
there is nothing to pruve otherwise. 

The second case is when the woman is divoreed and gives birth to her 
child after less tlian (our yeais aficr h tv irrevocable divovce, for the 
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mffltimum period of pregnancy i s t™ r years. ln this ca*c, there is a 
possibility that the child is frotn her ex-husband, and thus the child is 
attributed to him. 

In the two aforesaid cases, the husband must be teri years old or more 
(to be able to have children), for the Prophet (PBUK) said: 
"Comnumdyour chikkcn to pmy when they beamu seven (yam old) 
and beat them for (negkcting) il (i.e. proycr) when they beame tm 
(ycars 'M); aiuf tm-ange their bi'ds (to sleep) separotely" 
The Prophet's command to make the children sleep separately 
when they become ten years old is a proof that they can have sesuai 
intercourse, which leads to pregnancy and giving birth, This implies 
that a ten-year-old child can be a father even though his puberty is not 
evident, as puberty is evident only when its signs are apparenl on him. 
Thus, Muslim scholars are of the opinion that the husband's ability to 
have sexual intercourse is enough to make the newborn baby belong 
to him, and thus pmplc's lineages being preserved. 
The rhird case (in which the newborn baby can belong to the husband) 
is when the revocably divorced wife gives birth to her child in a 
four-year period starting after divorce and before the eipiry of her 
waiting period. The same applies when the revocably divorced wife 
gives birth to a child before a four-year period after the eipiry of her 
waiting period. This i s because the ruling on a revocably divorced 
woman in her waiting period is the same as that of a wife, so the 
ruling on paternity in casi- ol revocable divorce is similar to that in 
case of being married. 
If a master admits that he has had sexual intercourse with his bondmaid, 
orif there is a proof of their semual intercourse, theri the child she gives birth to 
sm months or more after the intercourse belongs to this man, This is because 
she is legali v considcred b» Uwful woman by such intercourse, aecording to 
the generality of the hadtth in which the Prophet (PBUH) said: 

"The child belongs ia the owmrofthe bed (i.e. the husband or the 
master 0} 'a slave giri)" 
If a master admits that he has had sexual intercourse with his bondmaid, 
and then he has sold her or set her free, he is considered the fath e r of the child 
shegivesbirthtoinlessthansiKmonthsafterhersaleoremancipation.Thisis 
because the minimum period of pregnancy is six months, and if this bondmaid 
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gives birth to her child in less than » ninndis afrc-r tlwir separation, uml her 
child lives, Lt becomes clear that she had conceived her child when she had 
been her master's lawful woman before her sale or emancipation; the Prophet 
(PBUH) said: 

"The child belongs to the owner ofthe bed (i.e. the husband or 
the master)" 

There are two cases in which the child cannot belong to the husband: 
The first case is when the woman gives birth to an alive child in a period 
less than sbi months after her marriage, for this period is nol enough 
l'w LOiitiiiviiiK ;?mi giring birlli In .•. chikl. In Ihis cas*, flu- uil'c mu*1 
have been pregnant before her marriage to her present husband. 
The second case is when the husband irrevocably divorees his wife and then 
she gives birth to a child in "more" than four years after divoree. This is 
because it is evident that she has conceived the child after her divoree. 
Thechildofabondmaid will not belong to her master if he daims thal he 
made sure she had her menstrual period after having sejtual intercourse with 
h i m, as this makes him certain she did not conceive a child after having sesuai 
intercourse with him. Thetefore, her child surely belongs to another mari. The 
master a claim is accrpled in this casi;, as il is so tlifticull tci verily vvhether 
she really had her menstrual period and did not conceive a child after having 
sexual iiilercmirse with hiin or not, However, such a claim to disown the child 
is not legally accepted unless the master takes an oath and swears by Allah 
that this child does not belong to him, as he thus denies any duty related to his 
paternity of rhe child. 

If there is a dispute over the lineage of a newborn baby, the lawful bed 
rdalions arc legally more cousidered than a niiau' rcstmblancc bclwccn the 
newborn baby and its claimer. For eitample, when a master daims the child of 
hisbondmaid to be his and anolhcr nun vhu ha J wiual inieicoursc with her 
claims the child because the child resembles him, the child legally belongs to 
the mas ler, for the Proph e t ( PBUH) said: 

•The child behngs to ihs owner ofllu bal (i.e. the husband or ihe 
master of a ilavi: giri)." 
The child follows the pedigree of his fether. for Allah, Exalted be He. says- 
"Call them by [thenames of] theirfathen...." 

(Quran; Al-Ahzab: 5} 
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However, when it comes to the child's religion, the child follows the better 
!v\.iti»n "l' his parents. For exampk if a Christian nun marries a polytheist 
womnn ™- vice vena, ihe child l'oUow. ( :hi istlanity. Yet, the child follows 
his mother conccmuig frecdorn «r stawry, e*tepl when there is a previous 
condition or a kind of deception, 

After this quick illustratiori of the Islamic mlings 011 the establishment of 
paternity and rerification of lincage, we realize the keen intercst of Islam to 
protect and verify people's pedigrees as there are consequent interests, such as 
maintaining the ties of kinship, inhe itam e, guardianship, and thelike. Allah, 
Exalted be He, says: 

"O mankind, indeed We have crealedyou front malt andfemale 





Indeed, the most iohle of yau in thesight of Allah is the most 
righteous of you. Indeed, Allah is Knowing and Acguainted." 



Moreover, the verification ■ lineage is nol minided for boastfulness 
and chauvinism known diiring the Prc-Islamic Period of Ignorance (the 
iulii!'yy,i!i). Rather, it airas at cooperation, maintaining the blood ties, and 
being merciful towards one another. May Allah guide us all to what He likes 
and pleases. 

Endnotes 

1 Al-Bllkhart (22 1 BI | l/M 'J | jjsJ Mu^.i.-.i i.inlilli |3j2?J|. 




(Quran: ALHujurat: 13) 



CHAPTER 



Waiting Period 



The HMiting ;.ici inJ K .» khiI: ol Jivurci. and -I uli-\ lu .1 kjsallv sp-jii:i;J 
l'i-rimi .il' waiting alkr Jhouv. 7Ir- pn»*..; -.h.- i.ahh:,. :i,th«: o n- derivcJ 

1 1 mu ilse NoWi- Qurf.n, ihe y «ifi il':(>|>hrli,- Irachin-i iunl i;u- onviMij 

of Muslim scliokrs. 

Concernlng the proofe in the Noble Quran, Allah, Exalted be He, says: 
"Divorced women remain in waiting [i.e., lio not remarry] for 
threeperiods..." (Qur'an: Al-Baqarah: 228) 

He also says: 

wometi - tf yon doubt, then their period t$ thret manths, and 
lahaforl those who have not menstruated. And for those who 
are pregnant, their term is until theygive birth..." 

(Qur'4n: Al-Talaqt 4) 
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Titis conccrn» tbe case* u) >v|Wartoii between wife and husband in life. 
However, concermng tbe case of the death of the husband, Allah, Esalted be 
He.says; 

«And nW who are taken in dealh amongyou and leave wives 
beMnd - tkey, [the wivei, shall] waitjour months and ten Idaysi" 
(Qur'an: Al-Baqarah: 234) 

The proof derived from the Sunnah Ls the hadtth narrsrted on the authority 
of A'ishah (may Allah be pleased with her) who said: 

"Barlrah was ordered (by the Prophet) to count three manthly 
periods as a waiting period" ' 
(Related by Ibn Majali) 
There are othe r /k ; ,■ H: i >.< i 1 1 J i e e. I i n t; 1 1 i e same legal rul i ng. 
As tur the n-mlinn hchhui lh< ixesLTi;Uiiiir 01 |hc w.iiliiru period, it is to 
make sure the woman has not conceived a child before separating from her 
husband, in order not to let any confusion take place concerning the lineage of 
the child. Moreover, this waiting period gives t h l' husband the chance to repent 
divorring her and to take his wife back as long as his divorce is revocable. 
Honoringthemarriagecontractandpointingoutitssanctityarealsointended 
through the prescripiion of the wailhiu perind, and so is esteeming the righl 
of the ex-husband. Besides, the right of the fetus is highly observed through 
the prescripiion of the waiting period when the divorced wife i s pregnant. In 
i^m-raL the waiting period is eonsidered protective of the previous marriage. 

The waiting period is obligalury upon every woman who has separated 
from her husband whether by divorce, by the khul' (wife's release against 
iwr.wn:), by a dissohilion ul ihe marriage contract, or by the death of her 
husbiiml. [1 isacorutirinn tomake l lu- waiting period valid that sudi a husband 
coiisciously had privmy with rlie wife with her consent and be was potent, 

whether she w s a he-ereoman or a jsbvc giri atlitlt or a minor of those fit to 

htm sesuai intercourse. 

Asfor the woman from whom her husband separates beforeconsL[:iima(:ng 
marriage with her, whether through divorce or the like, whilc he is alive, she 
I 1 u itina uli i li ih I I d be He, says: 

"D yau who have believed, wtten you marry beMeving women 
and then divorce them before you have Umched them [i.e., 
comummated the marriage j, t n lem tnotforyouany waiting 
period to count concerning them..." ( Qur"in: Al- Ahzab: 49) 



Chapter 'J: Viiiinfi Perinci 



The verb "to count" iri the verse refers to counting the periods or months 
to determine the time of the waiting period, and "bave touched them" implies 
having sexual intercourse with them, The noble verse indicates that there is 
no waiting period for the woman divorced before consummating marriage, 
and there is 110 dispute among scholars over this ruling. The mentioning of 
the "believing womerf' in the verse is a mere reference to the majority of the 
wives of Musi n n, nci Ml lim scholars unanimously agree that there is 
no difference between the believing women and those of the People of the 
Scripture (Christian or Jewish women) concerning this ruling. 

However, when the husband di es, his wife raust count her prescribed 
waiting period whether he has had consummated the marriage o r not, fbr 
Allah, ExaltedbeHe,says: 

"And those who are taken in death among you and leave 
wives hehind - they, [the wives, shall] v/aitfour motiths and 
ten [days]..." (Qur'an: Al-Baqarah: 254) 

Moieover, there is no legal text or proof to differentiate between the 
consummated and unconsummated marriages in this respect. 

There are sbc kinds of women in their waitin g period 

1) The pregnant widow or the pregnant divorced woman 

2) The non-pregnant widow 

3) The divorced woman who still has her monthly menstrual period 

4) The divorced woman who does not have a monthly menstrual period, 
due to young age or menopause 

5) The divorced woman who no longer has her monthly menstrual period, 

Concerning the pregnant widow or the pregnant divorced woman, her 
waiting period lasts until she gives birth, for Allah, Exalted be He, says: 
"...And fbr tkose who are pregnant, their term is until they 
give birth..." (Qur'an: At-Talaq: 4) 

The noble verse indicates that the waiting period of the pregnant woman 
endswhenshegivesbirth.SomeoftheSijlo/(earlyMushmscholars)maintained 
that the pregnant widow must consider the longer period: either until she gives 
birth or until four months and ten days pass . However, afterwards, Muslim 
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scholars unanimously agreed that the waiting period for the pregnant woman 
ends when she gives birth, whether she is a divorcee d or a widow. 

However, the waiting period prescribed for the pregnant woman does not 
end if she miscarries, and her embryo is a mere unformed lump of flesh. The 
waiting period of the pregnant woma n ends when she gives birth to a newborn 
that belongs to the separated (by divorce, death, etc.) husband; thus, her 
waiting period does not end if s h c gi \ vs h : n b ! i > a di ild that does not bel ong to 
the separated husband. For example, if the husband cannot have children due 
to a congetiital defect or young age, or when the diild is born alive in a period 
of pregnancy Jess than six inoiilhs after consummating their marriage, this 
child does not belong to this separated husband. Therefore, her waiting period 

The minimum period of pregnancy is six months, as Allah, Eialted be He, says: 
". ..and his gestaticn and weaning [period] is tkirty monthj..." 

(Qur'an: Al-Ahqaf: 15) 

And 

"Mothers may tturse [i.e., breaslfecdj their children two 
complete years. .." ( Qur'an : Al - Baqarah: 233) 

If we subtract the period of breastfeeding, twenty-four months, from 
lliirly months, the remaining if si s months whirh is the minimum period of 
pivjinsni-y, and there is no child that can live if born in less than six months 
after conception. 

MuslLrnscho]arsdiffercpndetermiiiingthemaximiimperiodofpregnancy. 
The most preponderant view is that this period depends on the actual caacs 
that have already occurred. Al-Muwaffaq Ibn Qudimah said, "When there is 
tto tcgtil tcxt, we mus! mori t<> <ite intimi ras tmd some ooes of pregnancy 
huvc ban tepnvicd U> hut for Jin- years and more." However, the common 
period of pregnancy is nine months, for most wotnen give birth after nine 
months of the conception, 

It is imperm issible to harm or assault the embryo as it is highly protected in the 
Islamk Shati'ah (Islam ic Law). If the embryo, after the soul has been breathed in 
it, w miscarried and dies, due to an assault against it, blood moneyand eitpiation 
are obligarory upon the triminal. If the pregnant woman deserves the legal 
punishmentoflashingorthatofstoning to death, ii nustbepostponed until she 
gives birth. Also, it is imperm issible for the pregnant woman to cause herself 
to miscarryby taking medicine or the like. 



Chapicr 9: Waking Piriod AJI 

'I1)«ero)ing)iindit.iu-llictt"nspft:lKi).4ivcrics!tiifilK -iiiari aii that ohserves 
and protects the rijjhls til l\w cmbiTos. 'l h=. n. all praiae is due to Allah, Lord 

the worlds, iur f lis straniini; us lhi< jus! .md ttimpidiensive Siiari \>li. We 
jsk Allah I" hclp us aU<W lo His Slmri'ttli «ml bc sincciv lu 1 lini in rcliginn, 
although the disbelievers dislike it. 

Concerning the oon-pregnant widmv, her waUtng perani is Ioni minilli* 
andtendays,whetherherhusbandha5diedbeforeorafterthei:unMimiui!i[i-i 
of marriage, and whether she is fit to have sesuai intercourse or not. This is 
because Allah, Ejtalted be He, says: 

"And thase who are taken itt death among yoa and leave 
wives behind - they, (the wives, shatt) waitfour months and 
ten [days]..." (Qur'an: Al-Baqarah; 234) 

Ibnul-Oayyim said: 
"7V waitmg perkn' prvKriMfa iln- widow is obligatory whether 
her marriage has been amsnnmialnt nr nol., aeeording to the 
generalityoftheiegalleectsi» the VwM.-Qi.r3R, thcSimmih (Proplietie 
Tradition) as weii as the uiwmimms ^mi/l of Masiims. The 
waitmg perhdfar the widow h not merety inteiideitfor makiug siur 
ofpregmtncy uar is it a,i absolutc aet afworship, sinee i-very riding 
in the Sharfah has itt wisdoia whieh is umlerstamliible to svine 
and ambiguous to oihers"' 
Al- Wazir and otbcr scholars slalrd, "Sehnhas ummiinottsly agree ihat the 
wmiing i is '.i.!, ' " i ht >K»i-prc$mml ir/ifoir .'»rir monli, ■ .'-i'-d fc» days.'" 

As for the widowed slave giri, she must observe half the waiting period of 
the free widow; that is two monthsatui five days fiududing five nights). This 
is because the Prophet's Coinpanions (ma) Allah be pleased with them all) 
unanimouslyagreedthat the divoreed slave giri iiiusl observe half the waitmg 
period preseribed for t h f free divoreed iwiman, and sn is ihe ruling on the 
widowed slave giri compared to ih.ii on the free widow. *1-Muwaffaq Ibn 
Qndamah said, "This is the vvwafrlie inajtirityofsdwlms. sach as Malik, Ash- 
Shdfi-i, atid Scholars of huerpretaiirc Upiu ioas.' '' Al-Muwaffaq Ibn Qudimah 
alsosaid in his boolt enlitle.d M-Mubdi' [the Creative): 

"The Companions unanimously agreed that the widow slave giri 
must observe half the waiting period preserihed for the free widow 
■woman; otkerwise, the verse States a general ruling concerning both 
the sulve and free women"' 
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There are some Rulings pertai ning to the Widow 

The widow must spend her presc ribed waiting period m me house where she 
was staying at the death of her husband, and it is impermissible for her to leave 
this house except for a legal excuse, as the Prophet (PBUH) said to a widow: 
"Sfaj m yourhome"' 

le (PBUH) said: 

miting period in the house where you tvere 
informed of your husband's deathf 
(Related by the Compilers of the Sunan)™ 
However, if the widow is obliged to move into ariother house, she is 
permitted to go wherever she desires in order to avert any harm. For eiample, 
sht can leave the house if she fears for herself from staying there or is forced 
to leave it, or i f the house is rented and its owner asks her to leave or asks for 
a higher rent. 

It is permissible for the widow to go out from her house for her needs 
during the daytime, not at night when evil incidents are expected, for the 
Prophet (PBUH) said to the widows observing waiting periods; 

"Talk as mueh as you wantat the home of ons ofyou and when you 
want to sleep, then everyone ofyou should return to her home."" 
Moreover, it is obligatory fbr the widow to show the signs of her mourning 
by avoidingall that which may arouse others' desire towards her or make her 
attractive to loak at. With regard to this, the great scholar Imi m Ibnul-Qayyim 
(may Allah have raercy on him) said: 

"This (the widow's mourning over her late husband) indicates the 
perfection and wisdom of the Islamic SharVah (Mamk Law) and 
how it thorougMy looks after the interests of Muslims. Mourning 
thedeceasedsignifies (h bigdi asi : oj dei th whkh peopie used to 

exaggerat i tim mg the Pre-Isiamk Period oflgnorcmce 

(the Jahiliyyah). During such dayt, the widow used to stay in the 
worst andsmallest house, mthtn >■ ;,. u/n r fit nas, applyingoilto 

her body, taking a bath or suchlike acts that indicate dis 

with the Divme PredestmaUon. Out of His mercy, Allah, Exalted be 

He, has mtltifted i fmourm !fij the peopie of the 

Pre-Islamic Period o) Ignorance (the Jahiliyyah), and substituted 
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patience, diaiikfiilness, and turning back to Allah bysaying 'Indeed, 
v.r bdong to Allah and iudecil la Him wv 11 ill tutiirn' Since the 
disaster of dtath naturalfy amscs putri timi .™f«os tv ttw pcoplc 
uj thc ika-itsttd, Allah, the Wise, the Acauainted, allows them {the 
niativcs otlier llian i.'ii' wife) m shtm oitiy a few siv,ns aj mownhtg. 
that lastfor three days onty in order toprovide them with comfort 
unti rrinae tlteirsadness. So, mourning isprohibitedafterthese three 
days as il is considered a prospective evil. What is meant htrt is that 
Allah permils nwo ft> atinatt mvrtticir tk'ivwed, other than the 
husband, for three days. Itnvrwi. riiourttiiig ovtr the twsbumt is 
reiated to the waitiiiit permil as ,t ts , osrsideted of ils m-ccssitics imd 
complementary practices." 
As for the pregnant widow, she ends her obligatory mourning as soon as 
she gives birlh to her child. Her mourning is restricted to her waiting period 
and is complementary to it, and one of its rulings and obligations. Therefore, 
her mourning is obligatory as long as she is still in her waiting period. 
Imam lbnul-Qayyim then said: 
"A wvinan needs to adorn Iwisdi h> in- ,'tnv.V for ih-r husbmtd. Whcn 
he dies and she is still in her waiting period and cannot be the wife 
ofanother man, she must be prevented }wm doing h'/k» ii woiiimi 
doesforher husband, in order to observe the right of the deceased 
husband by prevent % 'i 1 i , fro another man until the decreed 
i , ri period t di. Ti 'n' t lu i m , dc iremetiot 

be desired by men ifshe adoms henti}?™ 
Therefore, the widow in her waiting period must avoid adoming herself by 
applying dyes, heitna, and the like. She must not wear anyjewelry, apply any 
perfume, or wear any ado m ed dothes, as she h3* to wear only unadorned ones. 
However, there is no special dothing for the mourning period, and hence the 
widow can wear her usual clothes except the adorned ones. When her waiting 
period is over, she has no legal obligation to say or do anything, unlike what 
some common people think. 

The waiting period prescribed for the woman who no ionger expects 
rnenstruation is three months, for Allah, Eialted be He, says: 

"And those ivio no Ionger expect rnenstruation among yaur 
wemen - ifyou doubt, then their period is three months..." 

(Qur'an: AMalan: 4) 
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Theprescrihed u-.siting perlui fora divorced woman, who is notpregnant 
and stillhas menstiu.i! pcrimls. is Ihree menstrual periods, for Allah, Esalted 

be He. says: 

"Divorced women remain in waiting [i.e., do not remarry] for 
threeperiods, aaditis not lawfuljvrthem to conceal whatAilah 
has createdin their wombs..." (Qur'a.n: Al-Baqarah: 228) 

This noble verse indicates that thc divorced woman must observe a waiting 
period of three menstrual periods, and then she can remarry if she likes. The 
word "periods" mentioned i u thc- verse refersto menstrual periods, as n arrated 
from * Umar Ibnul-Khaaab, 'Ali Ibu Abu Talib, and Ibn ' Abbas {may Allah be 
pleased with them all). The Prophet (PBUH) used the same word to refer to 
the same meaning as he (PBUH) said to a woman in a state odstihadab (i.e. a 
woman having vagina l bleeding other than menstruation); 

"...VV'Jien yow mamruMkm amtcs, do not perform prayer"" 

Moreover, these three menstrual periods must be complete, and thus Lf 
the woman is divorced during her menstrual period, this period will not be 
counted as one of the three menstrual periods presi ribed for her as a waiting 
period. [t is worth niL'ritiimiiii; ilut thougli divorte ii prohibited during the 
menstrual period, it is legally vaJLd. 

The prescribed waiting period for the divorced slave giri is only two 
menstrual periods, for the Prophet (PBUH) said: 

"The waiting period nftiw s)a\v woman is twv immthly periods." 

This is the opinion of 'Umar, his son ('Abdull&h Ibn 'Umar), and 'Ali 
Ibn Abflialib, and no one of the Prophet's Companions opposed this opinion, 
Thus,thjsrahiigmakesanexceptionofthegeneralityindicatedbytheQur'anic 
verse, "Divorced women remain in waiting [i.e., do not remarry) for three 
periods..." (Q u r an: Al-Baqarah: 228) According to the analogical deduction, 
the waiting period of thc slnvc giri is half iha! ul Ifn: Iret-womaii ' i.e., oncond 
half menstrual periods. Yet, as the menstrual period cannot be divided, thus 
the waiting period of the slave giri is two menstrual periods. 

As for the divorced woman who does not have a monthly menstrual period 
due to menopause or young age, her waiting period is three months. This is 
according to the noble verse, "And those who no longer expect menstruation 
amongyour women - ifyou doubt, then their period is three months, and laiso 
for] those who have not menstruated..." (Qur'an: At-Talaq: 4) 
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With regard to tliis lm.ui ''m nsujii! lini Uni Qud£inali and otlier 
sdmkns suued that: 

'\\:ii;iin:selu<i,.irsinnuhn:eaisiyagreel!nillin-ivin,h::gperii,dpreSi rilied 
for the menopausii! freeuvmnn rtiui /w r/n? romiyfrrtH-OMWH, n7«> 
fm ' nof mcnstrunleil yel, is three mimths." 
As for the woman who has reached the age of puberty but has not 
menstruated yet, her waiting period i s to be the same as the menopausal 
woman, as slie is included in the verse: "...and [atso for] tbose who have 
not menstruated..." (65: 4) When the menopausal divorced slave woman 
or that who has not menstruuied is ihc intilhcr "fa child of her master, 
her waiting period is two months, for ' Umar (may Allah be pleased with 
him) said: 

"The waiting period preseribed for the divorced slave giri who has 
!>epHU'n ,> cltiltt h> her tmvsler hlno ii«w/nui/ perions. Ij'she lua 
not menstruated, her waiting period is two months""' 
This is because the months substitute for the menstrual periods. Some 
scholars rnainlain that waiting period of mh.1i a ivoinan is ouly ont and lialf 
months, Tbcir proof ui" ll-.is :s Ihiil lW maling period preseribed for the slave 
giri is half that observed by the freewonian, and the waiting period for the 
freewoman who has not menstruated is three months; thus, the menopausal 
slave woman is one month and a half, 

Concerning thc Jivonvd noiuj.ii ifhn tised [n maislruate but suddenly 
stops menstrual ini; nol hn jlul' ol 'M mi<:.. she has two cases: 

The first case is when she does not know the cause that prevents her 
menstrual period, and hence.slu 1 is l»»l>sci w a waiting period of one 
year: nine muulln l'oi pregnaney and three months for the waiting 
period preseribed for the menopausal woman. Ash-Shafi'I (may 
Allah have mercy on him) said: 

'"l'liis is the jiidgmenl of ' Umur issned irmoiig the Muhajirin! and the 
An&ur, and nuiie of iheiri itemed ii. The renson Miind legislatif sudi 
waiting period is to mak( *wv hun the lumran it nol pngnaiu, and ivhen 
nine months pass, h iicconics eertoin ihat she is not fregmmt Then, she 
is to absenr the n p < ini j", ,ivd fi" thc nienopaa:al vvman. 
i. c, llnve months. Tlie tata! waiting period ii thosiwclve months, diiring 
whicltttwill heccrlain that she is not pyegnmii.aiuilhat the three. months 
supposed to hetor nienslratnian iieo.\- possed'' 
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The secontt case is when sudi a woman knows the cause that ptevents her 
menstrual period, sucli as illness, bitasili-eijiiii;, or taking a medicinc 
that prevents menstruation. In this case, she is to wait untLl the cause 
no longer exists, and then if she menstruates again, she is to observe 
a waiting period of three menstrual periods. However, i f she does not 
menstruatc, she h. to observe ., naitini; period ofnne year jusi as llie 
woman who does not know the cause that prevents her menstrual 
period, according to the most preponderant view. This is the opinion 
of Shaykhul-Islam Ibn Taym i ya h a 1 1 d i > i k- i i I 1 1 1 c i ) p i n ions related about 
Imam Ahmad. 
There are some ases pertaining to the mustahad.ah' f : 

The first case is ivlien ilie knows her time and habit of menstruation 
before htihAdah . Then , her waiting period rn ust equal t hree menstrual 
periods according to her usual pattern. 

The second case is when she forgets the duration of her menstrual period 
before the istih&dah, but she distinguishes her menstrual blood (from 
the blood of ist&ddah); thus, she must consider her menstruation 
period relying on the distinetion between the menstrual blood and 
that of istihadah. 

The third case is when she forgets the time of her menstruation and 
she cannot distinguish her menstrual blood, then she is to observe 
the same waiting period of a menopausal divoreed woman, namely 
three months, 

One of the rulings pertaining to the waiting period is the marriage proposal 
to a woman observing her waiting period. It is prohibited to propose frankly 
to the widow or the irrevocably divoreed woman as long as any of them is 
observing her waiting period. For example, a man is prohibited to say to 
sudi a woman somelliiny like, "1 ivnoi to inai ry you." 1 lowever, he can allude 
concerning a proposal 10 her, such as when he says, "I want to marry someone 
like you", for Allah, fkalted be He, says, "There is no blame upon you for that 
to Wkich you [Indb-ectly] allude concerning a proposal to women..." (2 215) 

In addition, it is permissible for the man to propose, whether frankly o r 
indirectly, to his revocably divoreed wife during or after her waiting period, 
since he is permitted to take back his revocably divoreed wife during her 
waiting period or remarry her after her waiting period. 
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As Kir llie w i h: ol'a missini; in.in ivfm luis Jisjppc.iivJ ,nni il is not certain 
thathe is alive, she is to wail a siili'kivni pcriuii. set by tlic judge, for liim [o 
comebackoruntilsomethingcertaitiisknownabouthini.Duririgthisperiod, 
she is still considered his wife, since the principle acted upon in this case is 
that he is considered alive. When this period eipires, he is legally considered 
a dead person, and his wife is to observe the waiting period prescribed in 
ciie ofdt-iilli, whuii « ioni- nimiibs iiui ion days. This is the judgmt'iil tb< 
Companions (may Allah be pleased with them all) gave in such a case. Imam 
Ibnul-Qavyim said: 

g tht wiji 

of a missing mnn as narrated aboul 'Umar Ibnul-KhatiAb. Imam 
Akmad Ibn Hanbal said. 'I do not doubt this ruling, forfive of the 
Companions ordered the wife of the missing mari to observe the 
waiting period prescribed for the widon' *" 
Im5m Ibnul-Qayyim aUtd,"Thc<ii>inhm i>f Umur» ilurnmt prepo nderant 
view by means of analogical deduction, and Shaykhul- Islam ibn Taymiyah said, 
'This is the soundesi opinion.' " 

When the waiting period of the wife of a missing man expires, she is 
permitted to marry another man, and she does not need to get a divorce 
from the guardian of her missing husband. If she remarries and then her first 
husband returns, he has the uption to take her back or approve of her second 

mercy on h ini) said: 

'The soundest ruling on the wife ofa missing man is the judgmentof 
' Umar and some other Companiona she must watt fomyears. then 
observe the waiting period prescribed for the widow. After completing 
her waiting period, she is permitted to marry another man. Ifher 
first husband returtu after she has married, he has theoption w take 
her back or to restore his dowry, whether his return is btfore or after 
the constimmation ofher marriage to the other man. And this is the 
opinion acted upon in the ftanbali School." 
He added, "Giving the man the option of taking back his wife orrestoring his 

dowry is the most preponderant view!' 1 ' 



Verifying the Slave Girl's 
Non-Pregnancy 



Verifying f liar the slave giri is not pregnant i» achieved by her master 
abssaining frtan having sexual inteivonrst ivilli her for a speeilWtl period 
suffitienl !o nuike srire iti.it she has not crmeeived. l isus, wlicn a slave giri is 
sold, given as a gift or captuied and she is fit to Juvc semal mttrcourv, Her 
new master is prvhibited <t> hww sesuai iiiiL-rcoiirsc wilh her m- even fmtplav 
until making sure that she is not pregnant, for the Pruphet (PBUH) said: 

"ItiMiotlmtful fora mau ivM) belkws m Allah iiml Ihe Ltut Day to 

water ivkat mtother has som* (imnming hnvmg sex>ml intcrcunrse 

with a pregnant womtm)."' 

(FLelaled by Ahmad. Al-Timiidlii and Alrir Driwud) 
In another narration relaled by Abu Diwild, the Prophet (PBUH) said: 

"No one should hnve icxual iritcrcoitrse with a pregnant womnn 

(f mm a prevlaus mau) until she $iws b'rtft," 
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The period of verifying the pregnancy ofa slave giri lasts unti] she gives 
biitiw doc to thc gcncrality cifihi' Qunink versi': 

"...And for those who are pregnant, their term is until they 
give birth.. r (Qttr'an; At-Jalaq: 4) 

The period of verifying the non- pregnancy of the non -pregnant slave giri 
who menstruates is only one menstrual period, as thc Prophel (PBUH) said 
about thecnsbved woincn of A^vIi"l\ : 

(fromaprevious mari) until she gives birth, nor&ould anyam have 
scxttal hite.Koufii: wilh a nun pregiiMit womtm until a maiilrual 
period passes." 

(Related by Ahmad and Abu Dawfid) 

"1 liii/jrtiiiih iiuliuitcs llie tibligation of cejifying it Ihe slaw jjirl is pregnant 
or not, whcthcr captured or nol, before having sexual rcourse with her. 
Moreovcr, this luuthh illustrntes how to verify the pregnancy of the pregnant 
slave giri and that ofthe menstruating one. 

As for the menopausal slave giri or one who is still young and has not 
menstruared yel, she needs one month to verify her pregnancy, since one 
monlh substitulei for one menstrtml period ia comitiiig thc ivailing period. 

The wisdom behind the prescription of verifying the pregnancy or the 
non -pregnancy of the slave giri is implicd i n the htidith in which the Praphet 
(PBUH) says: 

7f is not lawfulfor a tnan who believes m Allah atid the Last Day to 
water what anaihcr hns sawn (nicimiiiji having sexual intercourse 
with a pregnant woman)." 
'l'his indicates that thc objectivc of vrrifying thc pregnancy is to avuid any 



1 Abu Mumi (111*) ilnli:,\ .ind Al 't irnnlhi 1 1 Ml) |3/-l>7|. 

2 Abu Dawud(2157) |2/424). 

3 Thc placc wfanr thr Battlc of Hunayn timi; plate. 
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Breastfeeding 



Allah, Exalted be He, says concernini; numni mir K lorbkkkn lo [lurry 
(temporarity or perpetually): 

". . .your [mitk] mothers who tiursei you, your suters through 
nursing..." (Qur an: An- Nisa': 23 ) 

This isalso demonstrated in iIk- 1'rnphunc k:t!ul,< .n ii is i elared in the two 
authentic books of Al-Bukhari and Muslim that the Propliet (PBUH) said: 
"VI tlihtgs n-ft/rfj fvnWHi' imlun-M /i.v«irsc .>/' Wiwrf rclmtoitt 




because of the corresponding fmcr hmimficUiif! 



He (PBUH) also said in a iaiftfi related by the Group of Compilers of Radith: 
"What is untawful because oi i' 'd wr; ranumi is also unlawfu! 



Linguistically, breastfeeding refers to sucking milk at the breast or drinking 
it {when milked in a container). Jurisprudentially, the term refers to sucking 
milk at the breast or drinking it in another way by a child less than two years 
of age provided that the milk results fam pregnancy. 

As for the rulings on foster breastfeeding relations, they are treated like 
blood relations in marital affairs, being alone with a woman, being a mahram 
( a womaris husbandoranyunmamageablekinofhersiandthepermissibility 
of eschanging looks, which will be demonstrated in detail later, if Allah wilk 
However, there are two conditions the fulfilling of which renders the rulings 
on blood relations applicable to foster breastfeeding relations: 

The fiist condition: The nursed baby must have five sucks or more, for 
* A'ishah (may Allah be pleased vrith her) narrated: 

"ithad been revealedm the GloriousQura» that ten clear sucks mtike 
the maniage wihm-ful, the» il uvis dnvgtited (and substitutetii by 
five sucks and Allah's Messenger (PBUH) died wbite it (i.e. the verse 
indicatingfive sucks) vras stiU recited as a verse ofthe Qur'drt (for 
someMuslims were unaware that it v/as also abrogated,)"' 
(Related by Imam Muslim) 
The abrogation here is applicable only to the recitation and not to the 
juristic ruling. This narration gives more elaboration to the general meaning 
ofthe above-mentioned verse and IgtdUh as far as nursing is concerned. 

The secand condition i s that the nursed baby is to be breastfed ftve 
sucks (or more) during the nursing period which is two years, for Allah, 
Eialted beHe, says: 

"Mothers may n urse f i, e„ breastfeedj their chiidren two complete 
years for whoever wishesto complete the nursing [period j, . ." 

(Qur'ao: Al-Baqarah: 233) 
This verse signifies that the breastfeeding meant here is the one which 
takes place during the two years of nursing. This is also asserted in a hadUh in 
which the Prophet (PBUH) says: 

"The only breastfeeding which tnakes marriage unlatvful is that 
which is takenfrom the breast and enters the bowels, and is taken 
befcrn the time ofweanitig?* 
At-Tirmidhl says, "Tfiis is a hasan (good) sahih (authentic) hadlth."This 
hadith means that the nursing which prohibits maj-riage is that which the 



nursed baby gei^ min bis bowels i n a way ihai nurturcs h i ni and niakes his 
bowds grow and enlarge. Tirus, the little insignifkant nursing that does not 
enter the bowds of the nursed baby nor render them wide does not prohibit 
marriage. Besides, the nursinj; wlmh prohibils nwriagc and !" wbich the 
niHngs n n blood relalJoniliip* are applied is 1 1 vvlnch toke* place before liur 
weaning. That is to say, the pmhibiling mifMitf, (pmhibiling marriage and 
other affidis) is [Jie «it «K-airring whifc the nursed babv k stili lakjng his 
nourishmcni onlybybreastreeding;only mitkwhich makrshis flesb gruwand 
thus becomes a pari of hiru (in tht tnrm oi'ilesh and hones). 

It is considered a suck when the nursed baby starts sucki ng mil k a t i b c kreasi 

dien ti | ■ i i Iweatluii'i i kins; amitliLi- Invasi or i"in- Linoliier reasun. H' lu- 

returns to the same breast afresh after that pause, it is considered two sucks even 
if this occurs at one time. This is because the Lawgiver has defined a certain 
number for the pmhibilinu, iitirsini; and nol lho iejy nf ehiisuI'; itseif. h k rather 
dflenniiicd ln Ik a suck accordini; to the comntoniyacknonledycd cusloms, 

If the milk enters the abdomen of the nursed baby without being sucked, 
by way of letting it fail in drops into his mouth. or nose or by drinking it 
frem a Container and the like, il is then treated as being sucked at the breast 
as far the juristic rulinjp, is «miuninl Thi» is because Ibe nursed baby tnkr» 
nciurishment fmni it 1 liat way liur same as dmic in breastleeding, pmvided 
that he sucks five times. 

As fbr prohibited things due to nu rsing, the nursed baby i s considered as the 
son of his wet nurse sinee the- laller has breastled him at least five times when he 
has becn uiidca llis: tijjf nl'lwn. '['hereby, it is prohibited for her to marry h i m, and 
he i s a imihram forher, in consideratiopto what Allah, Exalted be He, says; 
"...your Imilk] wrotJiers who nursed you..." 

(Our'an: An-Nislt': 23) 

Thus, it is allowed for the foster-son to look at his foster-mother and be 
aUine. with Iht. Uowrvcr. i 1 1 o fbsler son is not regarded as Ihe son uf the '.vet 
nurse regarding ihs-otlier lulings; he isnot obliged to provide her sustenance. 
they are not entided to inherit each other, he i s not to pay the blood- money 
on her behalf if she kills or iniuies «wne person, and he is not empowered to 
act as her legal guardian. This is because blood relaiioiiships are stronger tban 
that resiilting from nursing. Yet, both relationships are not to be treated alike 
asfarasjuristicrulia^areconcernedBKeptinmatterssiatedinaOur'anicor 
a Prophetic text, such as being prohibited to ones foster-mother in marriage, 
being lawful to look at eaelt olliei aiki behij; alone with eaeii other. 
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The nursed baby is regarded as t Ke son of the man to whora the milk of 
the fostcr-mother isascribed lu have been caused hy h bn by way otpregnancy 
01 sexual intercourse through marriage or the like, since her pregnancy i s 
ascribed tohim and nursing is oneof its results. Thereby, the nursed baby is 
regarded m the «on of the f.KUY-futher, «ml llic xtiw rulings l hal concem 
the fbster-mother apply to the foster-father. That is, it is prohibited for the 
foster-father to marry his foster-daughter, yet it is permissible to look at her, 
be alone with herand be her mahram, but she is not regarded as his daughter 
in other rulings. 

Besides, a]] the mahram* of the foster-father -his fathers, children, 
mothers, grandfathers, grandmothers, brothers and sisters and their children, 
hispaternal uneles, his palrrnal juril», bis malui nal uneles and maternal aunts 
- a re mahratm [or the nursed baby. I.ikewise, nl I tlie mahram* of the foster- 
mother - her fathers, children, mothers. sisters, maternal aunts, paternal aunts 
and the like are his mahram*. 

Since nursing makes il proluhiied l'or the li ister-falher (or motber) to 
marry the nursed person, beside the rulings o n marital affairs, all of these 
rulings apply to the children of ihe losler rhikl, hi.s luaiidchildrcn, but not 
to his tathers, mothers, paternal uneles, paternal aunts, maternal uncles and 
maternal aunts nur In los hisuliers and sisters. 

If a baby breastfeeds at the breast of a woman who is mairied through an 
invalid marriage contraet o r a wonian who has committed adultery, he is to 
be ascribed only (as a foster child) to the foster-mother, since his paternity has 
not been established from family relai ion >h i p (his father is unidentified). As 
patcrniti is not established through a blood relaliim, il is mil eslablished from 
niirsiii'',. fiir iiLiisiiu: is a hrstnch i>l'pulcrn:iy, 

If two children (a male and a fernalcj have bicastfcu from the milk of a 
niilch animal. this i'- nol ;i p-nh i'ni- ijig nursing. 

Sclniiar.s disaLtree as to the case ofllie ehikl beir.g nursed from a wninan 
who may breastfeed without being pregnant or having sexual intercourse, 
whether l his riursi ng i s a prohibiting ime or not. S om e seholars maintain that 
it is not a prohibiting nursing, since her milk is not a real one (not resulting 
from having sesuai iulcteotiise), bui rather a biological, unnattiral one. 
Besides, real milk is the one sucked from a fernale breast ntaking the bones 
and the flcsh of the nucsed baby grow, while this milk does not do this, Other 
seholars, such as Al-Muwaff'at] and oihers, are of the view that this nursing 
is a [iroliibilim; o:ie. 



Breastfeeding Ls confirmed by a Icstiiiiony »1',m uprii:]it woman. In this 
rtgard, Shtiykhul- Islam IbnliyiiiiyaJisays: 

"...// this woman is known to be truthful, and has mentioned that 
she has breastfed a certain baby (under the age of two) ftve times, 

her testimon) u' uo . i'',' 1 '', ha iik>\ vkv* r,,; 'i 

ruiings on mtrsing are applicable in this casef 
If the nursing is not confirmed, or the sucks are doubted to be five or less 
and there is no evidence proving the contrary, then there is no prohibition, 
This is because the originaJ nilinsj i s lluii lliorc is no nursing. And, Allah, 
Exa]ted be He, knows best. 

Endnotes 

Ai-BukUSri ;.2ft-l5j aisj Muslim i 1147). 
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3 Muslim (3582) [5/271]. 
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Custody 



lurisprudentially, custody Ls the protection of a child or a mentally ill adui t 
and the like, preventing any harm from bdalliri: liim, brinjiing him upthrough 
seeing to his physical and moral needs. 

The wisdom behind custody is manifest; the child and those of his case 
il i l, i' d i ih i iil mu l', i'- tlv itisinc and the lunatii person) are unable 
to manage their own interests. Therefore, they need a guardian to take care of 
them by protecting them from any harm. bringing about whatever is useful for 
them and bringing them up in the proper way. 

lu ' 'l.'-, u/i r! 1 mi, i I ii- i h--, il. ml , i',!->J\ ,ind u is m lai I 3 dmnt 
mercy through vrkich ilv affittn nfthi- wurd» ; icconducted, a way todo them 
the power of good, If the wards are left without being taken care of, they will 

.ie loM 'i-, I» V u i.- ll L i.Iili' n "t I IL ' 'l lJ II II III' I .' 'l. I " 1 II ' ll.ll n-, 

forbids Muslims from leaWng such persons without a guardian and makes it 
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obligatory upon Muslims to provide for them. Moreover, it Ls a right of the 
ward to be cared for by his relatives, and it is at the same time a duty upon the 
guardian to take care of him as i n the case of guardianships, 

Custody is Obligatory upon Giiardians in the FoEowing Order 

The person most entitled to have the custody of a child is the mother. ln 
ll-ii^ cnntern, ImSm MuwaffaquJ-Din Ibn Qudamah (may Allah have mercy 



"If the husband and the wife are legatty separated and they have 
a dtihi (mini nc insan? whether maie or fetnale), bis/her mother 
has the besi right to have custody, tf she fulfilis the conditions 
necessaryfor the person to have custody over a child. Thh is .'/k- vkw 
matutehicd by It i n MAlik i ' s. (;,•(.,>-.■• i n t n f i mil 



there is a contrary opinion." 
A woman has no right of the custody (of her child from a previous 
marriage) when she man-ies (amrtlier person), and the child's custody in such 
n case miloiiMli^: y ilcwlws to llic ncxl mosi digible person, 'l his is hecause 
once a woman came to the Messenger of Allah (PBUH) and said: 

"O Messenger of Allah! My \ir,ml> tvas it vtsscl to titis son of 
mine, tity hreasts mtre a in-.vnt.i of iut,'n,iiinc his ihirst, atid my 
lap was a place of protection for him. Yet. his father has divoreed 
me.and wants to take him away from me° The Prophet (PBUH) 
wiU "V'ou lum iiiore right to him n» lottg tts yvtt ilo nol nutrry 
Umolkr fn'rtk»!)' 

(Related by Imam Ahmad, Aba Dawud, and Al-Hakim who deems 

The hadlth signifies that the mother has the best right to have custody of 
thi I i he child's father) divi es her and wishesto have him 

under his custody, 11 also signifies Ihat if the mother marries a nother person, 
she is no more entitled to be the child's guardian. 

The mother takes precedence in having the child in her custody since she is 
tenderer toward the child than his elosest relative. None shares her closeness of 
blood relationship except the child's father, yet his tendemess is less than hers. 
In case the child's father is entitled lo have custody over the ehild, he would 
lethispresentwifetakecareofhim.Thechild'smotherhasthebestrightthan 



ihim) says: 




"iler ulie moilii-r'f) Miirft iW riHi/ /d/> 'D i' bctter fir yaur sm mttil 
he reaehes the .igr oi'iUfarih» r.rrirf/s ji/ivn c/io/ee r«fto u'frWt »/Mj 
IKircMs he wrtfilj w >Mr u'Wi." 
In this regard, Shaykhnl-Islam Ibn Taymiyah says: 
*;frc molhcr hiu: imir, right /eJj.iir eu.slmfj ovcr lu-r ciiiht tiian the 
fttdnr, tburilicis (toser lu ifto liiiW fAroi fcfe fti/lwc «w bww lx»t 
oftwwr fris noiirislwicat. ,.-,irrrj , Ji i t' (hiu, /m'/iiy hrni li> sl«Vf WjpVitftj 
fiil» J V r r F r-^.-i lop.W li'Mj'l ,!lhi il!C llki . Afootnvr. (llV Fi ujij'ut t.w-i'f (v)(,t 
n)MU( fwr r/llj'ii, ,:im< rs nian iwr. i|h/. rtpuMA />rif«wf ir/K< j'inJS'Iief 
."'i.,-Fi fiFivijijr.-l.ti'. ■.'<;;;j;l', shc!i;.rciifh-,:l!v:ii:i::j:,;icii, ncamUng to 
Mari 'alu lobavc tmtotfy wvrh t ru>ui>ierimi»,<ti>ig cMId." 

lkuveva\ v.vl LL. 1 1 ;i nuit hot 's li^hl U) 1 he CLlStod\"Ol'hn.Te]likl is Insl, iUlcvnlves 

to her mother (the childs maternal grandmothers in ascending lineage) 
iivCo»iia)( Lu i thcir cinsencss In lho chikl. TliU i» IvinLse ihuy are regarded as 
the childs mother, for they are the persons who have begot the childs mother, 
and whose mercy tt> Ihi 1 ward is imirt ensured tlian others. 

Then the father, to whom the child s esistentf is .w nS.it'd, is given prece- 
i.l.-.wc over ollitr relalivcs i-oiu-t-nr.iif; ihi- ■ nsnuli ol'his diild iafttr lln ■ chiMs 
maternal grandmothers), for he is closer and raore loving to him than others. 

After that, the right of the custody of the child devolves to the paternal 
grandmothers for they are among the child's agnate relatives. They are 
preferred to grandfathers, for when there are some persons with the same 
degree of relation to the child, the woman is more entitled to take precedence, 
for she is closer to the child. This is the same as in the case of the father and 
the mother. 

The right of custody devolves then to the child's paternal grandfathers, ac 
cording to thcir irlosuicss i» Uie v hiki. fnr llsti are :ci>ardeJ ,» the ivard's father. 

Then , the right of custody devolves I < > m o t he rs i > f g™ n d I al he rs ( mother of 
the maternal jjrandfather then mother of the paternal grandfather), for they 
relate to the ward by his/her grandfather and they have hegotten the ward's 
gninJialher. T'Iills, the ward is regardedas part of their lineage. 

After that, the ward's sisters have the right of the custody of the ward, 
for they relate to him/her by both or either parents. So, the full sister is 
given precedence over half sisters, for she has priority in mheritance. The 
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half maternal sister comes next in having the right ofthe ward's custody, for 
sherelatesto his/her mother w ho is gfren precedence over the father as far 
as the right of custody is concerned; then the half paternal sister. However, 
some scholars maintain a reasonable opinion that the half paternal sister 
takes precedence over the maternal one, for the position of authority is for 
the father's s ide. They also say that the paternal father is more entitled to 
inhcritance tbmi ihe maternal sister, since slie i s regiirdcd asa full sister in 
case the full sister is absent. 

The right of custody then devolves to maternal aunts for their relation to 
the ward's mother. In this regard, it is nanated in the Two Authentic Books of 
AJ-Bufchari and Muslim that Ihe Prophet (PBUH) said: 

"The maternal aunt is of the same status as the mother." 1 
However, the mother's full sister takes precedence, then the mother's 
maternal sister, then the mother's paternal sister, as in the sisters' case. 

The paternal aunts then have the righl of custody for their rektion to the 
ward's father, who comes after the mother as far as the right of custody is 
concerned. In this regard, Shaykhul-lsiam Ihn Tayraiyah (may Allah have 
mercyonhim) says: 

"The paternal amit is m«re eatuled I" Ihe righl «f the custody ufthe 
ward than the maternal amil, the same i< inie with the paternal 
fernale relatives who tukc precedence over the maternal ones, for 
the father has the upperhand and so the same n-ill he with his close 
relatives. The methtr takes precedence over the father in having the 
custody of the cliild, pr slie is thcbest one toscc-to ihe child's inlerests 
than tinymic etse, In thisconcern, the lawgiver gave precedence to the 
rnaleivitlimiilefllitnizah'sAtiplilerotvi-ltei palemal tuirtl Stifiyyalt, 
for the l<trtcr eh, i not claitu Ihe custody of the u'rirrf whik ja far (the 

hit bandoftht m ,t maternal, t)elm I il ott behalf ofhis vifc 

(the ward's maternal aunt). Thus, the Prophet (PSU1-I) jmigei! that 
Humzalt's daughter ,t to be tn ilte , uMmty el her maternal aum \ehile 
she (the aunt) was absent."' 
Shaykhul-IsWm Ibn Taymiyah (may Allah have mercy on him) also says: 
"AS Ihe priitcipies cf the Sitai Fail iippiavc ihm the father's relatives 
are le take precedence over lhose ofthe i'mllier in having custody of 
the ward. Thus. whocvar does the oppostte In-cachrs these piinciples 
andthe Sharl'ah." 



After the ward's patertial aunts, the right of custody devolves to the ward's 
brothers' daughters, then lo the sisters' daughters, then to the paternal uncles' 
daughters, then to the paternal aunts' daughters, then to the rest of dosest 
agnate relatives to the ward. This must be according to their relation to the 
ward; the doser takes precedcncc, as follows: lirnlhers, llieir sons, paternal 
undes, then their sons (cousins), 

If the ward is a female, Ihe person wl™ isentitled tohaveher custody must 
beoneofher mahrams. Ifheisnotfrorrihermflftrarns.heshotddentrusther 
to some trustworthy woman he chooses for the ward. 

Endnotes 

1 Ahmad (6707) [1/1 82], Abu Dlwud (1276) [2/490], atid Al -Kaki m C S 8(1) 1 2/247]. 

. M l ' '.'n. i' 11*21 1181 

3 Al-Bukhari (2699) [5/373]. 

4 See: 'Majmu ul-Fatiwa' (34/122). 




Causes Preventing Custody 



Theright of custodj may bc taken away dus tothe following reasons: 
Slaver) A bl i ^ - i I ill i , I m i I .... m-d, forcustoily is 

'.,-rvnuhi.. m*~kr a:id tul.ilk ..I..". ■. ili'i ! L.: 'i i ;v n J'ii .-. 

DiMitwdienie .1 daliiuth .hmiIulIuhi |m m. .s i u I uilrusled tn Ihe 
LLKt.id\ o: ., n u d lm tuii ili .t lu. i, j i> k ndr:- h n ii, h llu uu l n h ,il 1,11,4 
I u i, l l s i iii" i I k ii m , d tiijiiners. 

I ikpwjs?, •; <tM>dkvcr i- >H .nlili. J i, : ul,-; , ivar.i ir. uisfcxJy, For bt 
■. m, t, nii.i | h n m Lu Lli i- u d l' L'i inii'^ I m i i i, h, m l' i m hi ni, m, 
him/heraccofding ti> ik lenchings and mannere oi'disbdief. 

Moreovfr, the mama wln, is nianied tu «iiieoni wlio K uni unioni; ilu' 
agnalc relativesof thc ward i* nol endded tti Likc dtccustoUj uftiie ivard, ThLs 
xnm« tho Prophel (l>HUI 1 1 once said to a chiids inolhtr; 
; "i'mi i'jiur more righl tohim m kvig as s'ou ,fp m,,' jit.htv." 
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This Ls because she is entirely devoted to her husband who has the right 
to prevent her from looking after the ward. Thus, if the womin is married 
to someone from amongst her ward's relatives, she still has the right to the 
custody of the ward. 

However, if the aforementioned causes are eltminaied, those who are 
prevented from having custody of a ward may take this right. To elaborate, if 
the slave is set free, the disobedient person repents, the disbeliever embraces 
Islam or the remarried woman is divorced, then either of them will be entitled 
to take the custody of the ward. This is because there is no cause preventing 
taking it in such cases. 

If one of the parents of the ward wishes to travel a long journey in order to 
stay in a distant place, intending no harm to the other party, then the father is 
more entitled to take the custody of the child. It does not make my difference 
whether the fether is the one traveling or the one staying behind in the 
homeland. It is also stipulated that the way and the place this one is traveling 
to be safe. This is because the father is the one who undertakes disciplining 
and protecting him/her as best as possible. So, if the father were to be away 
from his child, he would not be able to undertake this duty and thus the chiJd 
would be lost. 

O n the contrary, the mother is more entitled to the custody of her child 
if either of the parents travels to live in a near place, the distance of which is 
less than that of shortening prayer. It does not make any difference whether 
the mother is the one traveling or the one staying behind. This is because she 
is more merciful to the ward and in such a case the ward's father can look 
after him/her. 

However, if the travel was for a certain purpose after fulfilling which the 
one traveling will return, then the ward is to be kept in the custody of the one 
staying behind of either of the parents, This also is to be applied in case the 
place of travel or the way is perilnus. This is hccausc taking the ward along 
in such cases may cause harm to him/her. With regard to this, Imam Ibnul- 
Qayyim (may Allah have mercy on him) said: 

"It is a irrcA contradkting what the Lawgiver intends that a father 
intenlivnaliy tnivels to take hh ihstd away from hisfher mother to 
deprivehtrt'romtln rig!nt>ftln c/iSrfi. ustody Hie Laugiventa real 
that the mother is more entitled to have the custody of her child than 
the father i n case they live near each other and it is pcssiblefor them 
(the father and the child) to meet at any time. . 



Lll;l|UL-| .V < ..II..-:--. l'lWU lilli; ClLSUkU- tyj 

Ibnul-Qayyim then added: 
"The Prophet (PBUH) said that whotver separates a mother and 
her child, Allah will separate him from his beloved persons on 
the Day of Resurrection. Moreover, the Prophet (PBUH)forbadc 
saling u slave woman alone without her child or vice versa, evert 
ifthey are both in the same town. Thus, it is more deserving to 
be farbidden that a father makes a trick to separate between a 
mother and her child in sudi u nw that it Ivimim hard for the 
mother to see, meet and bear the absmce o/ her child. This is too 
hard for her; thus, the judgment of Allah and His Messenger is 
the worthiest to Ih' fvlfou-at: tl;c mother is more enlitled to have 
the custody of the child, whether the father traveh or stays at 
home. To illustrate, the Prophet (PBUH) said to a woman, 'Yon 
have more right to him as hng as yon di> not marry.' Therefore, 
how is it reasonable to say that the mother is more entiiled to 
have the custody ofih-r fltiUl «s hmy ,« iiie dititi* father does not 
travel? Sttrety, this view is not supported hy ttny evidence from 
the Glorious Qur'dn, the Sullnah (Tmdition) of the Messenger of 
Allah (PBUH), the fatwas' of the Prophet s Companhn or the 
authentie anahgical deduetion." 

The Child's Right to Choose between His/Her Parents 

'Umar and 'Alt (mu; Allah he pleascd wilh Ihem bodi) dectttd lliat a 
child, at theage of seven and being sane, t.111 chium- tu stay with either parents, 
This view is asserted by the hadhh relatedby Al-Tirmidht and other compilers 
on the authority of Abu Hurayrah who narrated: 

"A woman ca m e to the Prophet { PBUH) and said, 'My husba nd wan ts 
to toke awaymyson(afterdivOTCmgme): The Prophet (PB UH) said 
to the ehitd, 'This is vour jatlm and tim is ytntr mother, so take the 
hand of any of the m whum you like most.' The boy took his mother 's 
hand ariti shc went away wilh him.'" 
The aforesaid hadlth signifies that a child, ifable to diseern, is tobegiven 
the choice to stay wilh cilher jwrvni (in case of divoree). When a child reaches 
the age of di seri minat ion and leans to either parent, this means that the onc 
chosen i s more merciful to the child than the other. The child is only given 
such a cboicc wltcn :w<> cnnJilions are fulfilled; 
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First: Both parents must be entitled to have the custody of the child. 
Second: The child must be sane and i f not so, s/he is to stay with the 

mother who is morc immful i" lum/hi-r amt Umvs bettcr about bis/ 

herinterests. 

If a sane child chooses the father (as guardian), s/he stays with him 

father is not allowed lu prevent llie child IVnm v isiling his/lier mother, 
for this may render the child undutiful and make him/her sever ties of 
rdalimiship. lf n ohiiil cium»*) the rmrthvr, s/he is to spenc ihe night 
with her and the day with his/her father in order to educate him/her. 
If a child chooses neither of the parents, then iots are to be drawn in 

way to prefer one to the other. 
Tlir fiil liur is nmre eiiLtled t<> h.ne ;hc llis1ix.Iv ut'his tteuglui'i- once slie U 
seven, for he is mnte able to pnitcc; her and has more right than anyone else 
to be her gua rd i a n mui ihrs is u> cmilinue unti! she is inarried. Howei'er, l lu- 
mother is to be peimilied In visil lier dandim- in easc 110 evil might happen'. 
If the father is not able to protecf his daughter or that he negletts her due to 
his being bnsy or impious, while her mother is apt to preserve her well, then 
the daughter is to stay with her mother, 

Shaykhul-Islim Ibn Taymiyah (may Allah have mercy or him) says: 
"Intim AhmuJuml tm W/nmisyin rh,- kuiur (nvmkntc wwr /k' 
mtuliir witli ixy.:in.i 1,1 the ;;.>Mfr i'/ llwir ihntyiiler in o.i>c titis jfcrj 
m»etmsttKr,mYlMri». {! the Jnirer :i notM-topnHwt h's dm^lih-r 
orthnt he neglecls her dm- ;o liee.ee l'o.sr nnd <l;e mother is abk to take 
care ofherandprotecther, then she (the mother) is to take pucedence 
tnvr the fythur in n-gimt to llnir danyhtere , usirmu 77«», [I /he 
daughter may mt te sak irf/li om ofthe mu peoents, then the other 
parent is surely more entiited to fo-iji iur m his/ her custody'/' 
Shaykhul- Islam lbn Taymiyali, ! may Allah havemercy on htm) alsn .sairi: 
'71 liic (other m.imcs iii«></ii-r -.imiMti » lio iiinsi-j frurtti In his 
daughter and ncgtects the girl's inlcrests while the mother obsenes 
thegirl's inUrests and does not huri l,er, then dejin'aely the mother 
has more right to have the euitody ofthe daughter." 
And Allah knows best. 



Oiapier3: Gmscs Prcvcruine, Oiimdy 
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15«; 7 ImnAI-MthvypWur-K). 

- Kkbu-A legal opini„n i SS m-d by a im(j»j A Muslin, siliolarspi-aaliKd in issuiog k-gal 
ruJmgs] in rtij si- lu a liyma n'< ijLiuMu ,n , >n ., |,,,i,:l ,,nhc klamic I jw. 

.5 Abu Murid (2277! |2/4!»;. Al-T:nnidlii I ).*>!! |.V6W|, Aii-M |3Ml>7|, 
and IbnMljah (2351) [J/111]. 

■I 'IhLs isbLVansc if'ti i Jimrio, il j> nol alhmni llutl l»« mnihcr tw i n privat y- trilli 

J"-.-- ■.', l ,i,„ l!l .,/ J,„,j,rtCf>.|/n:i. 




TheWife'sAlimony 



J .11 ispruJnnijIiy, jlimory 'vll-r, tu Hio mui.v.ol'.anL; om- rnovnli's i>> tilairi 
one fmancially suppn-i.. h ,. 1 1 ,\ .,1 i.i.i.], , l.ithmg, housing and the like, 
according to what is reasonable, 

Mrilllmimi;; n;i»''s w: k-, i n k"; n-. :>\ Tmid i. pi: ivisl. nD. ■:Uilhli:s; ;nul l.iiii.-ii 
of the same quality as that of othei similar women, comes at the top of one's 
duties toward her. For Allah, Esalted be He, says: 

"Let a aum ofwealth spendfrom hls weolth..." 

(Qur'an: AMal% 7) 

Atid He also says: 

"...Anddue to than [t.e., thewives] is similar to wliat is expectal 
ofthem, according to what is reasotuible..." 

(gugati: Al-Baqarah: 228) 



Moreover, the Prophet (PEUH) said: 
"Their rights upon yon are that you shculd provide them with 
provision and dothing in a reasanable marmer"' 
(RelatedbyJmim Muslim and Abu DawGd) 
Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said; 
'i' /),' Qurimk i w '■ ■ ■ And due t» (hem [i.*., the wives] is similar 
to what h expected of them, according to what is reasottable...' 
involves all rights of the wi/e and other rights she h to do. This matter 
am h' jitdged according m ivhttt is conmioniy iiohiowledged atid 
n- p t v; • i t/ : i j 1 10 1 ig people" 1 
When there is a dispute between the two spouses, the judge estimates the 
amount of the wife's alimony according to the financial level of l hem both, 
» herder thry hclh are riuh nr tni I y oru- of (hem is rich. Thus, a wdl-ofl' iviic 
who is married to n well-off hushand is enritkd In have a suffident amount of 
provision «f the same ^ualicy as tlia.1 oi'simihir woimai in Ihat lown; the nnic 
istrue lor-clolbing and frrriiilrrrc. I akewise, a poor wife with a poor husband is 
eutitled to have a sufficient amount of food, clothing and furniture of the same 
quality as that of similai women. I [owever, the wife ofthe middle classwitha 
similar husband (ofthe same eonditiosis), a wcU nlTwifewilh a poorhusband, 
and a poor wife wilb a iveil-off hushand. are entilled lu have ihr maintenance 
of ihf average kvd, aoioniing |o L I u- knorvn cusloms. Moreover, the hushand 
is [o provide for what his wife needs sneh as rvaler liu- personal deanliness, 
drinking and puri (n al ion e(e. However, the husband is not to provide the 
aforementioned needs if'they ari' nn longer married. Once a wife is divoreed 
and hecnmi's n her wairim; period. Ihe li>lknr s ng casesare to be observed: 

A revinrrbly divoreed vfornan is enlilled to iw raaiiitained hy her husband 
as long as she is in her wiiiing pcriorl, as shc is regaided as a wife. 'i'his is 
because Allah, Esalted be He, says: 

"...And their tmsbands have more right to take them back in 
this [period]..." (Quran: Al-Baqarah: 228) 

A major or minor irrevocably divoreed woman is not entitled to any 
l'inaiK-ial sMppoil or honsing by her husband. This is based on the hadith 
narrated in the 'fwo Authentic Boohs of .-VMhikliai'i and Mnslim that when 
the husband of Fitimah BintQays (may Allah bepleased with her) irrevocably 
divoreed her, the Prophet (PBUH) said to her: 

"There is neither alimony nar lodginy /nr yon." ' 



With regard to this, the great schotar Ibnul-Qayyiin (rnay Allah have mercy 
on him) said: 

"According to tbi iir ll e Messenger of 

Ailah(PBUH)Hhhl n t \oriousQuran, an irrevocably 

divorced woman is not entitled lu tmy iriiimmy o r lottgiiig. Tiris olso 
amKS in coiifoniiilv with lho nnulogicnl detluolion mui is the vkw of 
the scholars ofHadUh as well."" 
However, a pregnant irrevocably divorced woman Is entitled to alimony, 
for Allah, Exalted be He, says: 

"...And iftheysbouldbe pregnant, then spendon them untilthey 
give birth..." (Qur"an: At-Taljq: 6) 

And He, Exalted be He, also says: 

(Qur'an: At-Talaq: 6) 
Moreover, the Piophet (PEUH) said to Fatimah Bint Qays: 
"7 here is nc alimony (o; yon cxcq>t il yo" me pr^imnu"' 
This is because since the husband is the father of the unborn child, he 
tlicn is to fmancially supporl it and Ihis tuniiirt hi: ndiieved except through 
maintaining the mother. Concerning this view, Al-Muwaffaq and other 
scholars commented saying: 

"This opinion is unanimously agreed upon by all scholars. However, 
the) enkrtaii ed diff l i i iri om is pul I 

for the fetus itsdfor for lho nvnfitt/or the mff oj the fetus?" 
With this i n mind, the issues involved i n the aforesaid two opinions a re 
summarized in numerous rulings explained i n books of jurisprudence and 
legal rulings, 

A wife is not entitled to maintenance byher husband for several reasons 
as follows: 

i n lI i i i i i ii li iy iViini h i hensh Ml 1 II 

to be maintained by her husband, this is because, Ln sudi a case, he does not 
sexually enjoy her and he is ln maimain herin return for enjoyingher, 

The same is true when a wife shows disobedience to her husband, i.e. 
disobeys her husband i n doing hei marital duties, such as refusing to allow 
him to have sesuai intetcourse with her, refusing to move in to another suitable 
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house, or leaving his house without his permission. In such cases, the wife is 
considered disobedient, as he cannot enjoy her, Thus, she is not entitled to 
reL'dvc licralrmony, tbr, as menikmat btfujr. I w fs in maintain bcr in relurn 
for enjoying her. 

Furthermore, when the wife keeps herself away from her husband by 
traveling for some purpose, then she has no right to be maintained by her 
husband, for, in such ,1 case, ht: tar not enjoy her. 

Moreover, a widow is to be provided fo r by h erself or whoever is responsible 
for her if she is po or. Th is is because she is not entitled to have the aliraorjy out 
of her husband's estate, which belongs then to his heirs. 

A pregnant widow is entitled to be maintained from the estate of her 
husband, if he has lefl any, due to the existence of the fetus; if the deceased 
husband has left nothing, the well-ofT among the fetus' legal heirs (in case tlie 
fetus dies) is to maintain the mother. 

It is permissible that the two spouses agree that the maintenance be afforded 
in advance or be delayed either for a kuis; or a short time; they have the full 
right to do so. If they disagree (concern ing when to pay the maintenance), the 
husband is to pay the maintenance at the beginning of the day. fi is permissihlc 
to pay it i n graiti, if they agree to do so, but as it reouires a great deal of effort, 
she has !bc right k> atxcpt or rduse the mumknance in grain. 

I.iltewise, Ihe husband is to pmvkie. his wile with the annual elothing at 
the beginning of every year. If the husband is absent aud has not left the usual 
maintenance for his wife or if he i;, present but has not given the maintenance 
to her, then he still has to give the previous delayed maintenance, for it is still 
her right which the husband must give in ease or hardships. This right does 
not bceorne invalid with thepassage nfttme. 

The husband is tD start maintain ing his wife once she allows him to enjoy 
her in the marital life, If he is unable to finandally support her, it is perm issib-e 
for her to nullify the marriage coninct, This is based on the hfidith Abu 
Hurayrah (may Allah be pleased with him) narrated that the Prophet (PBUH) 
said concerning aminwho cannot finandally support his wife: 
"They are to beseparated (by d\vorce)f 
(Related by Ad-Daraqutni) 

This is also asserted by the following verse as Allah, the Almighty, says, 
"... Then lafter that], either keep [her] in an acceptabU mattneror 
rtlease [her] Kithgoodtreatmen..: (Qur'an: AI-Baqarah: 229) 
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Undoubtedly, keeping a wife without financially sjpporring her is not ar 



If a well-off husband is abseni willumi leaving sufficieiit expenditure to 
his wife and she cannot take it from his estate or borrow il to his debit, then 
shc iias the right 10 nullify the marriajjc cwlrsKt by ihe permission of the 
judge. If she is able to take from his estate, shc is allowed to take the amount 
that suffices lier. The evidence of this is shown in the hadilh relaled in the 
Two Authentic Books of Al-Bukhari and Muslim that when Hitid E irit "Utbah 
told the Prophet (PBUH) that her husband (Abu Sufyan) does not give her 
sufficient money, he (PBUH) said to her: 

"Take what is siiffident foryou and yow children. and the amount 

In view of the aforementioned opinions, we realize how perfect the 
Stutri'ah (Islamic Law) is in re-ntlerini; rvery right to him who is entitled 
to it. This is in faet the case in al) its wise legislations. Sharne on those who 
repiace the Divine Shariah with the human laws! Allah, Exalted be He, says 
concerning such peopie: 

"... Then is It the judgmeat cffthe time ofj ignorance they desiref 
But who is better than Allah ia judgmtttt for a peopie who are 
certain [mfaitk]? (Quran: Al-Maidah: 50) 



i Muslim (2H41) |4,<4U2] and Aba [lawud (l'JUS) |2'312|. 

k-ci'M ,;u rf-j t iu iN 131.1. 
?■ Muslim (3fiS2) [5/338]. 

4 See: -Zctdul-Ma iit [5/470-471] . 

5 Abu niwild (22TO) 12/4961, A,l RlSiYi (3211) aiul Muslim HfiSH) [5/.S40]. 

6 Ad-D4raqutni (3742) [3/306]. 



Maintaining Relatives and 
Possessions 



One's close relatives here refei to those who are emitled to inherit from 
one either by virtue of the prescribed shares or by being an agnate relalive. 
Possessions refer to those who are under one's possession, slaves or animals. 

When one's relatives are descending from the two origins of lineage, i.e., 
parents and grandparents of the maintainer no matter how high they are in 
ascending lineage, or children no matter how low they are in a descending 
lineage, then it is obligatory to maintain them, provided that the following 
conditions are fulfilled: 

❖ The maintained persona must be poor who po&iess nothing, or possets 
insufficient provisions, while being unable to earn their living. 

❖ Moreover, the maintainer raust be well-off who possesses abundant 
provision tor himself, his wife and bis slaves (if any). 
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* The maintainer and the maintained persons must b e of the 
same religion. 

❖ If the maintai n ed p e- rs o n ( s i i s > ml iimong the maintainer's forefathers 
or oflspring, then it is stipulated, i n addition to tlie above-memioned 
conditions, that the maintainer must be entitled to inherit from the 
maintained one. 

One must maintain one's parents according to what Allah, Exalted be 

"...andto parents do good..." (Q ur'in : Al -Baqarah: 83) 
Needless tosay that maintai ning at i its is one of the best ways to do 
good to them. 

The evidence that the father must maintain his children is shown in the 
noble verse as Allah, the Almighty, says: 

"...Upon the father is their [i.e., the mothers'] provision and 
their clothlng according to what h acceptable..." 

(Qur'an: Al-Baqarah: 233) 
The noble verse States that the father is to provide his wife with provision 
and elothing in an acceptable manner as Followed with similar women in 
their town, in accordance with the husband's financial conditions with no 
squandering o r niggardliness. With regard to this, the Prophet (PBUH) said: 
"Take what i;, suffkwnt (or yon and yonr children, and the amount 
s'fio i W (•••)> :t and i asa mlil, ' 
One is to maintain the person one is to inherit by virtue of the preseribed 
shares or by agnation. The evidence to that is shown iu the verse as Allah. 
Exalted be He, says: 

"...And upon the tfaiher'sj heir is [a dutyj like that [ofthe 
father]..," (Qur'an: Al-Baqarah : 233) 

This is because the kinship betweeii the inheritor and the inherited person 
necessitates that the heir is the mosi entitled person to the inherilor's eseate than 
any one else. Thus, the inherited person is more entitled to be maintained by the 
inheritor not by Muisc ivho ari not entitled to inherit liim ;ihe inherited person). 
In oonsideration of this verse: 

"...And upon the [father's] heir is [a duty] like that [ofthe father]" 
(Qur'an: Al-Baqarah: 233) 



Allah, Exalted be He, means that the one who is entitled to inherit a ehild 
(in case this child dies) is 1» maintain this child the same way as the child's 
father would do, Moreover, Allah, the Almiglity, sap: 

"...Andgive the relative his right. .." (Qur'an: Al- Isra': 26) 
There are many other evidences signifymg that the affluent person is to 
maintain hii needy relatives. lu thU umiwclion, Abu Diiwud related: 
"A man asked the Prophet (PBUH), U Messenger of Aliah! To 
vrhom stwiM 7 thow kuidnw?' The Prophet (PBUH) said, 'Your 
m hi t. i' 'i-' 'a' 1 '' t yon istet anti mu 'noth 
11 ilst> rdalcd b\ lu N \ i m liu mllu r t m iriq Al Mub i n rsd 
deemed a saii/r (atuliuiik) J«Witfr hy A! 1 [ikiro, that the Messenger of Allah 
(PBUH) said: 

"...Start giving firsl (o yon r mycm/cirls; jiier molln-r, your (other, 
your »j(er, TO«r brollai; and ihci your dnscsl rcfo/ivw aavrding 
to doseness" 1 
This iotiffh explains the noble verse that states: 

"...And £ive (A* refariw his i-i^f. .." (Quran: Al-Isri' : 26) 
The father solely is to fully maintain his children, for the Prophet (PBUH) 
said to Hind Bint ' Utbah when she complained of her miserly husband: 
"Takewhatissuffim oryou J mur children, and the amount 
should bejust and reasonablc" 
Tiri» noble hadilh significs that the father solely is to maintain his children, 
a ruling that is asserted by the noble verse: 

"...ttpon the father is their (i.e., the mothers'l provision and their 
clothing according to whal is acceptaMe..." 

(Quran: Ai-Baqarah: 233) 

And the noble verse: 

"...And ifthey breastfeed foryou, then give them their 
payment..." (Quran: At-Ta]aq: 6) 

This implitfiliai (bc fatheris thcnneivliomust maintain the hreristfceding 
baby, not the mother. 

As for the poor person who has well-off relatives, excluding his father, they 
rfiare in maintiiining bim accorclmp I» Ihe aiucmnt i>f tbcir slsares of mheri- 
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"...Andupon tht [fiUhertl keir is Ia duty]like that {of the father)..." 

«Jur'in: Al-B a qarah: 233} 

Thus, the amount of m 



former is to undertake one-sbtth of his (the inherited person's) maintenance 
while the rest is to be uiidertaken by the latter, as they inherit him according 
to the same shares, and so on. 

As for the limiiilnwmviH slaws aiul animuk iln.ii ninsii-r i', m maintain 
his slaves in terms of food, clothing, and housing in an acceptable marmer. 
This is based on the badlln in which the Prophel (PBUH) says: 

"Ji is menlirf lajui! Uk sl»ve. ektthe him Ipmperly) anti not to 

bmden him with wttrk whtili is bi'ytmil his powcr." 

(Related by Ash-Shafi'i in his Musnad (.Collection of Ascribed 

Hadiths)) 

It is related in the two authentic boofcs of Al-Bukhari and Muslim that Abu 
Dharr (may Allah be pleased with him) narrated: 

"The Praphet (PBUH) said, 'Yottr slaves are your bwthers (in Islam) 
and Allah has pul tiliin wuler rmtr commami. .So ivhacve.r has u 
broltuT uiuki- his amumuui shoiiki fccd him of what he eats and 
dress him of what he wears. Do not ask thetn (slaves) to do things 
iK-yt'in! tln-ir capacities (power)."' 
This is also mmrttd i n the nobic vvrse as Allah, the Almighty, says 
"...We certainly know what We have made the obligatory 
upon thetn cencerning their wives and those their righthands 
possess..." (Qur'in: Al-Ahzab: 50) 

These texts signify that the slaves' maintenance is obligatory upon 
their masters. 



n for , 



jin 



The imperative statement in the aforementioned verse implies obligation 
when requested by the conccrned person. J jkcwisc, if Ide sirac is asked by a 
female slave, her master is given a choice as to have sextial intercourse with 
her, get her married or sel] her to relieve her of any harm. 

Whoever owns an animal is to feed it, provide it with water, and do what is 
good for it, for the Prophet (PBUH) says: 

"A woman was ptinished because of a cat which she had imprisoned 
until U diedout ofhunger. She m-ither gare it fnod nor water, not 
set it free to eat front the vermin of the earlhf 
(Related by Al-Bukhart and Muslim) 
This hadith signifies that one is to maintain one's animals, for the said 
woman was admitted to Hellfire due to leaving the cat unfed or maintained. If 
this is the case with a cat, then other possessed animals are more entitled to be 
fed and maintained. 

Furthermore, it is impermissible for the owner of an animal to overburden 
it, or to milk it in a way that harms its offspring. The Prophet (PBUH) says: 
"One should net h 
by causing harm to athers? 
Moreover, it is prohibited for the owner of an animal to curse, hit or brand 
it on the face, If the animal's owner is unable to maintain it, he is to be foreed 
(by the judge) to have it sold, hired out or slaughtered, if it is lawful to be 
eaten, as keeping it without maintenajuic is ,111 act "i injustice that rnust be 
eliminated. And Allah, Exalted be He, knows best, 

Endnotes 

1 Ahfj Dawid (5140) [S/221]. 

2 An-Nasa i (2531 ) 13/651 1-Hakmi (7.127) [ |# and Abu Dawud (5139) 15/220]. 
JAl-BukhirtCSIS) |../>I4| »wMi«ha,(.IWI) |«136|. 
4AI-Bukhart(MK) |WC.»| JiiJ Mi;-lni i>fi 13) |7M.V>|. 
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Murder and its Types 



'i 1" ' 1 ~ l II ll i ! ! I i 

gr honor. They have specified "the Book on Crimes" for the rulings on rhe 
first kind, ivhich is Ir.insgression against sonicone's body, and "the Book on 
Pemlties" for the seeond and the third ones, namely transgresslou against 

The act of assaulting someone's body is the act that obligates qhh ; 1 0:4,1 1 
retribuflon), diyah,' or expiation. Musim scholars unantmously agree on the 
pjolllhititiil di L.ikini'. .1 |K-r;.mi's lili - ivillii.iil n-lit. 'l |k- 1 :ii n M' 1 .1 i ! i i> ji-inli i bit i< Ml 
h derived from both the Ever-Glorious Book, the Quran, and the Sunnah 
(Prophetic Tradition). Allah, Btalted be He, says: 

"Anddo not MI the soul[i.e. person] n-nicfl Allah hasjbrbidden, 

etceptbyright...» 

(Quran: Al-An'am: 151) 



516. 



TX QI£AS (LEGAL RETKJBUTtON) 



Moreover, the Prophet (PBUH) says: 
"The blood ofa Muslim who lestifm that there is no deity but Allah 
and that I om His Messenger cmmot be sbed cxccpt m one of three 
cases: thecase ofa married person who commits adultery, in qisas 
(legal retribution) for murder, and ths one who reveTtsfioin Islam 
(i.e. apostates) and leavcs thv Mt'slim coinniunity." 2 
(Related by Muslim and other compilers of Haditb) 

There are various hftdithi that carry the same meaning of the aforemen- 
tioned one, 

Therefore, whoever taltes the li fe of a Muslim intentionally and without 
right, Allah, Eialted be He, will punish him severely in the Hereafter, as 

"But whoever kills a believer intentionally - hit recompense 
is Hell, wkerein he wHl abide etemally, and Allah has become 
angry with him and has cursed him and has ptepareA for him a 
great punishment." (O.ur'an: An-Nisa': 93) 

Such a murderer is regarded as a defiantly disobedient person, as he 
commits one of the major sins, namely murder. St di, Allah is the One to judge 
such a person; He will punish him i f i' k* wi'js nr furgive him if He wills. Allah, 
Exalted be He, says: 

"Indeed, Allah Aoes not forgive association with Him, but He 
forgives wftat is less than that for tthom He wills..." 

(Qur'an: An-Nisa': 48) 
Hence, such a sin, murder, may be forgiven, as it is lesserthan associating 
QthersinworshipVfithAllah.Thisisthecasewhenthemurdererdoesnotrepent. 
but if he repents, his repentance is accepted, as Allah, Exalted be He, says: 
"Say, 'OMyservants who have transgressed against (hemselves 
[by sinning], do not despair af the mercy of Allah. Indeed, 
Allah forgives alt sins. Indeed, it is He Who is the Forgiving, 
the MercifuV " (Qur an ; Al- Zuman 5 3 } 

Howeven the right of the murdered person is not dropped in the Hereafter 
by the repentance of the murderer, The right of the murdered person will be 
taken from the good deeds of his murderer according to the wrang done to 
him, or Allah will grant the murdered person good deeds out of His bounty, 
i.e, without taking from the good deeds of the murderer, I n addilion, the right 
of the murdered person is not dropped through aiiai (legal retribution), as 
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such retribution Ls only the right of the family of the murdered person. In this 
respect, Ibnul-Qayyim (may Allah have itiercy on him) said: 

"Thert tttt thrse rigkts relaling te murder: tht first bebngs to Allah, 
the second to tht murd hir, o the family of the 

imirdcrai peram. Hcnce, iftlie monkrcrgiven hbiad/itp f o the family 
of the iiumteml pa v\ trn f nt, fear oj \!l,ih and sincere 
repentance, Allnh's right w M be drapped and the right ofthe family of 

the murdered pers cm (kgal retribution) 

crreconcthattont < > ' k murderedptrson 

Allah willcompensa, , i <m th.e h:i , il KKj mm mmderer on 
theDayofResun, u «n ' ' antik " (wc. 1 l/d m as wett." 1 

Types of Murder 



As for the pren i Lltat i !. Ilin and marjilaughter, they are stated In the 
Ever-Glorious Book of the Qur'an. Allah, Ejtaltcd be He, says: 

"And never is U for a bdtever to kill a Miever except by mistake. 
And whoever kUls a believer by mintaku - then thejreelng afa 
believing siave anda ...... 



to his [l.e. the deceasedi] family [is reauired] unltss they gtve [up 
^irrightasa]charity.,.ButM^verkilisabelieverinientionalfy 

has become aagry with him and has cursedhim and kasprepared 
for him a great puniskmentr (Q urati: An-Nisa': 92-93) 

Conceming the ruling on quasi-premeditated murder, it is stated in Ihe 
honorable Surtnah of the Prophet (PBUH). For erample, 'Amr Ibu Shu'oyb 
reported on the authority of his father and grandfather respectively that the 
Prophet (PBUH) said: 

"The diyah (bloi 01 , , i I tated murder is to be 

made as much as that for premedi tated murder, but the culprit in 
the former case is not to be feifo/. Satan (in cjuasi-premeditated 
murder) insinuatss people and then blood h shed blindly withoui 
m ". mim . ' i rapi 
(Related by Ahmad and Abti Dawud) 



IX QISAS (LEGAL RETR1BUTI0N) 



Moreover, ' Abdnllah [bn 'Amr (may Allah be pleased with him) narrated 
that the Messenger of Allah (PBUH) said: 

"The diyah (blood money)for quasi-premeditated murder, such as 
that cammiUed with a whip or a stick, is one hundred camih.forty 

(Reiated by the Five Compilers o f U.adith except At-Tirmidht) 
Premeditated Murder 

It is the type of murder i n which one intentionally kills a human being - 
ivh i I e bei n g aw.uv ! h at h i s H ood i s i n v i u lab! i; - b y a tt ac k i n g h i m wi t h so m e! h i ng 
fatal. This definition involves that the case is not regarded as premeditated 
murder unless the lolkuvmi; anuiiiiuns are met: 

1) Having the intention of killing 

2) Being previously aware of the inviolability of the victim's blood as a 
human being 

i) The weapon or elu: ton) Lisc-d is a fatal one, ivliethcr it is specified for 
killing or not. 

Tberefbre, if on« of t!' esc conditiiim is not present, the case will not be 
regarded as premeditated murder. This is because the absence of intention 
does not obligate qisas (legal retribution), and the oecurrence of death with 
something that is not supposed to be fatal indicates that death may have been 
due to something eise as seholars agreed. 

Accofding to induetion, thereare nine forms of premeditated murder: 

1- The murderer wounds a person with something sharp and body- 
penetrating, such as a kuife, a spike, o r the like. In this regard, Al- 
Muwaffaq said, "Asfar as we know, there is no juristic disagreement 

< t , i < J | u i i , i , 1 i 

premeditated murder): 

2- The murderer kills a person with something heavy, such as a stone and 
the like. Therefore, if the stone, for example, is small, the case will not 
be regarded as premeditated murder, unless it is intentionally aimed at 
a vital spot of the body. Similarly, it will be regarded as premeditated 
rnurderifsuchasmallstone(thatusuallydoesnotcausedeath)isused 
while the vktim is in a state of weakness, illness, youngness, oldness, 
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coldness, liotness, and the like. The same applies when the murderer 
reptats the action of beating the vietlm with sudi a small stone or 
the like ujitil he dies. i'his is also similar [o Ihe cases when a person 
kills another by lening a wali fail oti him, hitting him with a car, or 
throwing him froin a higli place. 

3- The murderer throws a person to a deadly animal, sudi as a lion or 
a serpent. Thus, if one intentionally throws another to such deadly 
creatures, the case is deemed premeditated murder, fbr such creatures 
are generally known to be killers. 

4- The murderer throws a person into fire or deep water, which may cause 
him to drwn, while the vktim cannot eseape from them. 

5- The murderer strangles a person with a rope or the like or stifles him 
to death. 

6- The murderer imprisons the vietim and deprives him of food and 
drink until he dies, being imprisoned for a period in which anyone 
is supposed to die out of hunger and thirst if they do not find food o r 
water. Such a case is considered premeditated murder. 

7- The murderer, knowingly, uses soreery or black magic that often causes 
death to the vietim. 

8- The murderer knowingly makes the vietim drink poison or cunningly 
mises it n ith the vietim s food whik- llu 1 lalter i;; unaware. 

9- Some witnesses falsel} testif) against someone causing thelatter to be 
scmcuccd «> dciilh, us in tases like adullei y, apostasy, or premeditated 
murder, whose penalty in Islam is capital punishment. Sudi witnesses 
areregardedasmurderers,asthot intcruiiotillt kiUnci i ririocent person. 
So, if they renege on their testimony or if their plot is disdosed, they 
are to be sentenced to death as well. 

Quasi-premeditated Murder 

According to faqlhs, quasi -premeditated murder oecurs when someone 
kills another with rhe intention of causing him harm or injury, not death. 
Sudi a case is regarded as quasi- premeditated murder whether the murderer's 
purpose is aggression or mere disciplina ry punishment, as the offender exceeds 
the limits in doing so until it results in death. U j» eii'ed "cjuiisi premeditated 
murder" as the perpetrator just intends harm or injury, but he un intentionally 
kills the victini. In this connection, Ibn Rushd said: 
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"As for the one who intan!* hann m mmtberpcmm andstrikes him 
with something gcnaaily iioujiiUil. the nilitig mnvrs betwan inten- 
tional and unmtet kiilittg. !• H saruku tn pi emeditated immkr 
as theperpetmtor iiittinhmlly Ivatt tlu vktim, and it h simiiar to 
' 1 1 1 / i ' .i 'i f as him with something that a genttally not 

Amongthe exiimplcs of tiuasi- -ptvmeditatcd murder is the case in which 
one strikes a person in a not) vital budiiy spot with a whip or amali stLck. 
Anothcr examplc is the case whcn ont punchcsannther with thehand inanon- 

! I ] i I i : ii i i ' n t nters denlll. Sudi t qu i 

premeditated murder that obligates eypiation taken from the perpetrator's 
money, The expiation for quasi- premeditated murder is emancipating a 
slave; if the perpetrator does not have a slave o r cati not afford to buy one to 
eraancipate, hc must pcrform fastin.it tV»r two troiscculSve- uninihs, jiist like 
the case of manslaughter. In addition, binding diyah (blood money) is to b e 
paid by the murderers agnate relatives. To illustrate, Abil Hurayrah (may 
Allah be pleased with him) narrated: 

"Two women from (the tribe of) Hudh&yl foughl with each other 
and one oftitein Mi ilie othtir v-itii n uom that kilteti bot h her and 
the fetus she carries. The kiiier's agnate relatives and those of the 
, ibmi l l i ' PI',UH)u>i i i u t 

i .'i " 'i 'i 'i i i i ' i i i .i il 'i i i i 
agnate relatives'" 

(Related by Al-Bukhari and Muslim) 
Hence, the aforementioned hadith shows that qisas (legal retribution) is 
not obligatory in the case of quasi- premeditated murder. It also indicates 
that the diyah is tobe paid from the wcalth «f the murderers agnate relatives. 
Since it is considered a murder that does not obligate i]i^h. thej diyah i s lt> 
be paid by thc murdem-s relatives jus" lik-e thc casc i>f manshLLyhler I n tbis 
regard, Ibnul-Mundhir said, "AU Muslim scSwlan lianuimously agteti dtat Iha 
tip i i i i 3' 

relatives" In addition, AJ-Muwaffaq said, : \Yc knc^ ho juristic distigrwimtnl 
on thc r *Hng timi the diyah (p r anasi-prematitated murder) is la be paid by 
the murderers agnate relatives."'' The same opinion was adopted by other 
seholars as well. 
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Man&laughter 

According tafaqihs (may Allah have mercy on them), manslaughter occurs 
whensom^onefcillsaiiinviolablehumanbeiiigbymistakewhiledoingsomething 
permissible for him to do, such as shooting or hunting, The same applies when a 
Muslim kills a fcllow Muslim in a battle, thinking he is one of the disbcl iew. rs. 

The ruling on the intentional murder cornmilted by a child or ari insane 
person is the same as that on manslaughter, This is because the condition 
of intention is lacking in case of such persons (due to their lack of mental 
maturity or soundness). Thus, the premeditated murder of a minor or an 
insane is regarded as the manslaughter of a legally accountable person. 

Likewise, the ruling on killing due to bting a causative factor is the same 
as that ot inanslaughter. For esample, when one digs a well or a hole on a road 
or a street and another (alis therein and dies, or when one staps a car on the 
road or a street and one crashes against it atid dies, the ruling in such cases is 
the same as that of manslaughter. 

The expiati"ii nslaughlei s obligatory to bi lakon from the wealth 

of the murderer: the eipiation for it is the emancipation of a believing slave, 
and if one does not have one or cannot afford to buy one to emancipate, then 
he should perform fasting for two consecutive months instead. Moreover, 
the diyah for manslaughter is obligatory to be paid by the perpetrator's male 
agnate relatives. 

Furthermore, if a Muslim kili s a Muslim mistakenly in a war believing that 
he is one of the disbelievers, there will be nothing obiijjatory on him except for 
the expiation. Allah, Esalted be He, says: 

"...And whoever kills a believer by mlstake - then thefreeingofa 
believing slave and a ccmpensation payment [diyah } presented 
to his [i. t. the deceased's] family [is required[ unless theygive[up 
their right as a[ ckarity. But ifhe [i.e. the deeeased} vas from a 
people at *ar with you and he tras a believer - then [only] the 
freeingof a believingslare; and ifhe wasfrom a people withwhom 
you have a treaty - then a campensation payment presented to 
hls family and thefreeing af a believing slave. And vrhoever does 
natfind [one or cannot afford U> buy one] - then [ instead}, afast 
for two months amsecuUvely, [seeking] acceptance efrepentance 
from Allah. And Allah is ever Knowiug and Wise" 

(Qur'an: An-Nisa': 92) 
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Hen«, Allah, Btaltedbe He, stated two kinds ol manslaughter: 
First: the first kind of manslaughter is that in whidi the eicpiation is 
obligatory on the murderer and the diyah on his agnate relatives. This 
kind involves killing a believer u nintentionally without raistaking him 
far a disbeliever m the batdefield. The same ruling applies lo the case 
of unintentional killing of one of those with whom Muslims have a 
peace treaty. 

Second: the second kind of manslaughter is that in which only the diyah 
is obligatory. This kind involves killing a believer unintentionally in 
the battlefield, raistaking him for one of the disbelieving enemies. 
In his book entitled Fathul-Qadir (The Bestowal of the Otnnipotent)"' 

Imim Aih-Shawkanl (may Allah have mercy on him) said: 

"Allah, Exatted be He, says, '...But if he [i.e. the deceased] vas 
from a people at war with you and he was a believer then [onlyj 
thefreelngafa believingsiave,.' (Qur'in: An-Nisa : 92) The verse 
iujkiths skat in !«•»• iil'iiNintK t i Mkrcr wbose pcopk are in a state 
of war against Muslims, sueh as killing a believer in a disbelieving 
country to whidi ! 'i H a disbeliever, 

lliere is no diyah to t>c puisi Uy his „mrderer. i'el. il is obligatory for 
him (i.e. the murderer) to etmuseijisii,- s: Mitving stavt in expiation. 
Muslim schoUas differ conceniitsg the pritteiple on iWm'h'j l/n-rc h 
no diyah obligatory in case of killing a believer mistaking him for a 
disbelieving enemy. Some sehotars say that the people of the killed 

ptnwt ii M 'j. 'n sls re tmt etslii, s, !s< eidi! >m itysth 

Oihers mintoin llisti slte blood sanetity and inviolability ofthe sme 
whohaseonvertedto Islam bvt has not yet in s t< 
country is still insi t i ultedbeHe.says, 

'...But those who belleved and did not emigrate -forymt&ere is 
nogumdianship ofthem...' (Quran: Al-Anfal: 72) Yet, some other 
«liolat liew lls.'t titv Jivuit L- i'iwiiii'iiY m tim raut, and that U is to 
be paid to the Muslims' Public Treasury" 
In this respect, Shaykhul-Islim Ibn Taymiyah (may Allah have mercy on 

him) said: 



is by no intan-- d ' lim uho willingly 
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iViiHW lo mmitnmnougiii.-. liithrlieri::;; ,'v.yn'i' :i !nn:iv cn,:r,ui:i i'illlf 
Mtislims, as lic ilmf e.vpasa Wwwf/'/o <h»i#r u'/f/ioii/ <i Itjjiif cx(i«ft" 
l'hr.' pronE ol the tiicUliLil ii iililiyLilnt v Ins tliL 1 tXTtx L tiMtor's agn^ reiLUivw 

narrated by Abu Hurayrah (may Allah be pleased with him). He narrated: 
"The Messenger of Allah (PBUH) gave the. judgrtsent tkat a male 
or Jemak skre fo /c /v j;<ivm f" 1 ririvi/iJ im auvorjiito! for r:m 
abartion of 11 wonuin fivm (Ihc tiibi' oi\ Bomi lohvon. 'l liai ilio 
wommi oii ivfniiJi ;fii' (mupnaiHton /i.?rf fam imposed die,i. <n 
Iftc Messenger of Allah ; PUL' I !) i>r, (nv,-( ilmi iur offsprlttg and her 
husbami are lo mhcnl Iur pwjiorly ,m,l thal lier agiwte relatm-s 
are topay the diyah (blood money),"" 
(Related by Al-Bukhari and Muslim) 
So, the badtih sr^ii;s ibar the d.'wi/.' iur manslaughter is to bepaidby 

iheperpetraltir'saynate rdativt-.s; .uuijiiimm tin whichthereisconsensus 

among scholars. 

Perhaps the wisdom behind this opin ion is that if the diyah formanslaughter 
is to be pai d by the perpetrator, there will be a great financial harm caused 
to him for a sin he has unintfii linu j 1 1 y liiniiuined, as such accidents happen 
recurrently. Thus, if the committer is to shoulder the consequences alone, i. e. 

paying the tiivatt, it will bc iviurdoJ «s ifoing him i'i u.iol mjustice. On the 

other hand, there must be a kind of compensation for the raurdered person, 
n\ hv :\ iunsnli-vd iin iuvml.ihli; «m!. tvh<.«: UUinjt umses liarm to lu» lidrs. 
espcially lik liimily ll<:ii<<\ the V\':m- l;nv;;hri <iblii;es 1hose ivlli) vlancl 
besideaiui tupporl Uh- ivrpHr.iim- lo hHpliim in *ik!> .1 msttlnr li r- in payinjt 
the iJiv.i/i), just Like the obligation of providing for their needy relatives or 
freeing their capth aled relalK^. Sinee hik's jiznule relalhai, iienerallv inherit 
from one when one dies, they have to compensate 011 i mes behalf when 
one commits manslanghter dne to Ihe general priiK'iplc -lalang, "Sharing in 
affliction in rotum for getting benefit." 

However, the expiation is obligatory on the perpetrator of matislaughter 
for the following reasons: 

1. Such eipiation is a means of showing respect to the inviolable mur- 
dered soul. 



2. Manslaughter isbyno means v<sid of the perpetrators heedlessness. 
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3. Such expiation does not aJJow the perpetrator to be completely 
free from paying for his guilt; since the diyah is tiot obligatory 
upon him (as it is paid by his agnate relatives), he must expiate fpr 
his offense. 

That is to say, there are several wisdoms and benefils behmd obligatiiig the 
payment of diyah upon the perpetrator's agnate relatives and the expiation for 
the manslaughter upon the perpetrator himself. Glory be to Allah, the Wise 
and the Knowing, Who has ordained for people what benefits them in both 
their religious and woridly lives, 

It is important to point out that slaves, poor people, minors, insane people, 
feraales, and those of religions different from that of the perpetrator, are not 
considered among the perpeti-;i!i>n; upi.ite relatives (who are obliged to pay 
the diyah), as they are not among those who are supposed to be his supporters 
and baekers. 

In thisconnection, the agnate relatives of the perpetrator of manslaughter 
are allowed to defer the payment of the diyod for three years. Moreover, the 
raagistrate (or the one in authority) should resort to ijtihad to specify a certain 
share of the diyah for each of them to pay according to their financial states. 
In doing 50, he is to begin with the dosest relatives, then the eloser, and so on 
and so forth. Yet, Shaykhul-Islam Ibn Tfcymiyali (may Allah have mercy on 
him) said: 

"The diyah is nol to be dclayed if the ruier percefves a benefit in 
Endnot«s 



rttcj:»' Ivn'iJ awnci ,ati M <»n ulsn mi inderimilr". 

2 Al Ikiliiiii; [Gmt ;i.V;Stl| j,v .Vtai- ( IJ51) [W16(i|. 

3 Sfe the footnote in Ar-Rawd_Al-Murbi 1 1 7/1 65] . 

I AhniiiJ((,7!S! p'ia.MaJid ARI imwM 145*1) !4M5i|, 

5 AIiiimJ I.45S3) |2 II, ARI IV.M..1- 15.:"; 4f4 \ n-NjvVi ( lfil!:i ! ; 4/J(KI| , atlet Ibn 
MSjah f»I7> |.V2!S7|. 

6 See. "Biii&yat AI-MujtahicT [2/486]. 

7 Al Hnfel.aiitfi'Hll) S2/)M]jnJM'.i>liiii(-U671|6 ) ']77|. 



i. J.jpu r .: MLirrierandfriTypgj 



8See: Al-Ijma [p. 172\. 
9 -x U-Mughnf [12/16). 

i 1 i »ni/TM) 

M Al-Bukhari (S740) [i::.liJ| nnd M-.:<l:m (4366) [6/176]. 

12 Ih* Lawgiver ofSwrf uji (Marak 1 j»] is Allah, Exall«] be Hn; Ihe term can also refer 
to the Pmphet (PBUH) is he nevet ordained biit what was revealed to him by Allah. 
1 n i ' 
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Qisas for Murder 



[ ll 1 t ] | 1 I 11111111(11 . II t ll |r U Ul i;/;;!, ] ,1 i I . 

::o'i ; 'or murder m the case tf premcdilaled m Lirik-- pro\ »ded the conditions 
of such a murder are met. This is because Allah, Exalted be He, says: 

"O you w/id /lave 6elit'vct(, prescribed foryou is legal retribution 
for those murdered - thefreejoi iht frer. ihe Juvrfor I lu- slave, 
and the femate for thefemale..." (Qur an: Al-Baqarah: 1 78) 
Allah, Esalted be He, also says: 

"And We ordainedfor them therein a lifefor a life. . .' 

(Qur'an:Al-Ma'idah:45) 
'l iis i s alsu statcd i r. Uw I.aw ol'ilie I urai-, ain» «r aiv bi ubiile hv the Lws 
o f t he pre v i ou s heavenly revealed rel igi im i s ;u. 1 t ari g a s they ara n ot abrogated by 
out SfiarVah [Islamic Law). I n addition, Allah, Eitalted be He, says: 
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- j*iik iii %ol retri&iition Isaving of] life, O you 
that you may become righteaus." 

(Qurtn: Al-Baqarah: 179) 



"Tfccw is iin Z; h !hi.< :a!:i:g . Muai by ilinli as when onc 

bairs in mim) (toif therv c .//»is (h#it>v»il»,li<tn)ifiic kitkMitrtlurr, 
he iW/'i absMin faflrfig, iiRfe' i', mu/ rctlmiii limisdf l'mm 

cnminitting il. Tluts, 'jiini {ligitl Ktrihrtkm) h coinhlaed <i memis 
u\ siii-fe^- /jjii.ijcrii i'hv.v ; j'j. 1 '.^ !■<■ ,'><■ ij; m ^il^j, 1 L".Y;J.'jj f '?. f L n ot i'ioq\icihtj, a* 
Aiiulnmidr tli,' ,jiii;i fv mtmhr, isitatlka inctmso}'pmserYi«g 
himuut /iVi-'j w f t. 'uh.* >fii/i J niffig li'rVr/ prnfk (rum Ullhtg 
one anoiher to preserve «tiri muiriUiin Dh'ii- oivir lives. Iti thh verse, 
Allah addresses ih "/ ■ . ■. v-'.'. ■ . 1 1 1 1. ■ii-aiitmi ru.t: '. r w fiVy ore fiie one; who 
amsidcr l/if ^■™^^:l^;!L■^!^■L■■ »/ ffcvr «m/ «roM (feri nfrfc/i wii(;> 

cause antkipaied h.u-in. //oi:r>vi. ifeuii i-lMm-hvbttl by beedlessness 
and tightheadedness do not, ai their t/mes oj rage, consideror listtn 
h> lb<: rohv >'j re,mm n $»1-1% (■'«• imi/ r<>ii>rr/m'iuo l/irrf inci i' rrwrff 
/rom ineir art/ons, Some o/ tfiose murderous person; said: 

"I »•(# ffcwr «n nfeyfM.v -.vil'i j j ij- >irt>rJ 
,<U'r/ i'cl .-li'ife/l iiliifeijl ,fe.r jjjc- 11-j'lifiVirr f jV ijkiv iinfi»»" 

Then. Mofe Eio/iefl' be He, sftowj ffe reoson hetonrf ordaining 
retribution lqisAs) in casi- of mimUr Giring, l/w) >-tin moj> become 
righteous.' (Qur'an: Al-Baqarah: 21) T/iot ('s « saji flVoi(% fciUirtg 
because of the qisiis biwuK-f n mcwc iiotibiy lo righteousness." 
In this connectiori, the Sunmifi (Prophetic Tradition) states that the licir 
or legal representatire of the murdered person would fluiow uni 1 oi' llia'L' 
clniiti's: t o seek (fijas, to pardon the murderer i n retum fov the diyah, or to 
pardon him atidgiveit (i.e. the diyah \ ap, which is conadered the best thing to 
do. AbO Hurayrah (may Allah be pleased with hnn) narrated that the Prophet 
(PBUH)said: 

"Whoeversuffers the murder ofa reitUfve, he has the choke between 
two optbns: either he may receive the payment of diyah (blood 
money) or he may choose qis_di (legal retribution} f 
(Related by the Group ol'Compilers o( Hadith) 
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Moreover, Allah, Exalted be He, says: 

•\..But w k0everwerb^ksjwmhisbri»^[i.e.thekllle r } a nythi»g, 
then Atere should be a suitableJoEow-up andpayment tn him [Le. 
the deceosed's heirorltgal representatif] withgood conduct..." 

(Quran: Al-Bs^arah: 178) 
Thus, bot h the verse and the hadith mentioned above indicate that 
the relative or the legal representative of the deceased has the right t o 
clioose between carrying out the qisas and receiving the diyah. Yet, 
pardoning the murderer and giving up the diyah is considered the best 
thing to be done by the deceased's heir or legal representative. Allah, 
Exalted b e He, says: 

«...Andioforego it is nearerto righteoasness..." 

(Qur an: Al-Baqarah: 237) 
This is also supporled by the hadith narrated by Abu Hurayrah (may Allah 
be pleased with him} iri which the Prophet (PBUH) says: 

"No person forgives mi «etofinjustice (dont to him) but Allah mil 
add to his honor for it." 1 
(Related by Ahmad, Muslim, and At-Tirmidhi) 
Moreover, forgoing the aisAs (legal retribution) is the best thing to do as 
long as it does not cause evil or any kind of corruption. Shaykhul- Islam Ibn 
Taymiyah (may Allah have mercy on liim} maintained, "Pardoning is not to be 
applu'din ttwcase oj aiun-iitalion, m sudi a kind nf numter anum W gnanied 
against, such as the rasi- killing i» twmiitrf Moreover. Al-Qafli views that 
the (fisis is M he applied m I lu- killcr i>\ Imir.i» (Muslmi nikrsl, as il is an acl 
nf general corruption. The great Muslim scliolar Ibnul-Qayyim commented 
n:i :he situ v fil llk- n:en ni {. "ilhv i-. nfi ' vnaig; 

"Killing through assmsination abligates appiymg the qi Sai on thtkilter. 
Such a legal penalty is not be dropped by pardoning the killer, andno 
compensation can be accepted as a sabstitute. This is the opinion 
aitoptedby the ichatars 01 lalimi and h is one "i tiie lira apinions 
atlritmted to Ahmad. hs addilum. it is tlie opinitm maintained by 
Shaykhul-lslam Ibn Tuynnyah (may Allidi have mercy on him) and 
begiiw a fatwa meonting la it."'' 



liiL 
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The heirs o r the legal representatives of the killed person do not have 
the riglit of qiiai (legal retnbution) unless the followirig four conditions 

1 - The murdered person m ust be one of t hose whose blood is inviolable. 
as qi$£s. was ordained to save human lives, Thus, if a Muslim kills 
a disbeliever whose people are i n a state of war with Muslims, or if 
he kills an apostate before the latter dedares his repentance or an 
adulterer, there will be neither ai0i not diyah due on the part of 
1 1 u' perpctfiitor. Vci, lic i. s hi .jndcrgn discrelkmary punishmenl for 
arrogating to himself the ruler's authority. 

2- The murderer must be mature and sane, for qisai is a severe punish- 
menl that i'- mil ptTiiiiv-Kik- li> lu; applied lo a minor or an insane 
whose case is lacking the conditiori of intention and premeditaticn, or 
their intentions, if any, are deeined void. This is based on the hadith of 
the Prophet (PBUH) in which he said: 

"There are three (persons) whose actiom are not recordtd: a sleeper 
until he awakes, d minor imiil /v r.wl<i* puWriy, mnl u hmafic untit 
he comes to reason'," 

Imam Muwaffaqud-Din Ibn Qudamah said: 

"There is no dtw « t j 'sihat there is np qisAs. 

to be exadal ttgittiKt <i numir ir insani", Ihcsame applies to anyone 

u i ' 

3- There must be equivalence between the murdered person and 
the murderer when the action of killing has taken place. In other 
words, they must beequalin religion, andfreedom orslavery. That 
is, the murderer should not be superior to the murdered person 
due to being a Muslim or being a free person while the murdered is 
a disbeliever or slave. Accordingly, a Muslim is not to be sentenced 
lo (k-aib in iii.iii.i 1"iK killin» ;i disMicvci. To illustrate, the Prophet 
(PBUH) said: 

"No Muslim should be kilkd in qis.as. (legat retribution) for killing 
a disbeliever"" 



(Related by Al-Bukharl and Abu Dawud) 



Jii 

Moreover, a free person is not to be killed iti qis.us. for killing a slave, as 
Imam Ahmad rekucd ilini 'Ali I bn Abu Talib (mav Allah bc pk-ased 
wLth him) said; 

™It is on act of the Sitimali that no fivt person is lu (« kilkd in qis«s>r 

This i s because if the murdered person is not equal to the murderer 
with regard to the aforemenlitinal .»jnv1v corrying out the qisAs on 
the latter will be more than what the murdered person is entitled to. 
No preference is to be taken into consideration between the 
murdered person and the murderer in matters other than those 
mentioned above. So, a handsome person is not preferred to a n 
ugly one; if the former kills the latter, the qisM is to be applied. 
The same ruling applies when an honorable mau kills a mean 
□ne, an adult kills a minor, a male kills a female, or a sane person 
kills an insane one. This is due to the generality of the Qur'anic 
verse in which Allah, Exalted be He, says: 
"And We ordmned for them therein a lifefbt a lifi..." 

(Qur'an:ALMa'idah : 45) 

Allah, Eralted be He, also says: 

"...the free for «te free..." (Qur'an: Al-Baqarah: 178) 

4- The murdered person must not be one of the murderer's children or 
descendants. Tliat is to say, none of the parents is to be Idlled in qisas 
for killing his/her son, daughler, or any of his/he r descendants. This is 
because the Praphet (PBUH) said: 
"A parent is not to be kilkd (in qis&s) for his/her childr" 
Commenting on the aforementioned h.adith, Ibn 1 Abdul-Barr said, 
l'ltis hiullfh , wd\ 1 r omong lU ' 1 1 I Uejaz cnuf iimj..." 
This hftdfth and the other hfldtths, that carry the same meaning are of 
the general rule stating the obligation of qtsds for murder; this is the 
opinion adopted by the majority of Muslim scholars. 
Howcver, rhcson is tf> lvkillftl in r/rj.'r.s whcn killing any ofhis parents, 
due to the generality of the Qur'anic verse in which Allah, Exalted be 

"...prestrtbedjbryou b legal retribation for those murdered..." 

(Quran: Al-Baqarah; 178) 



Yet,thecasewhenaparentkillsanyofhis/herchadrenisanexception 
of the aforesaid general ruling according to the Jegal proofs. 
Hence, if the alnivincutinncd rtn.iv ..mididons are met, the relatives or the 
legal representatives of the murdered person will have the right of qisfa. 

[n fuct Allaln uiibiiinviil ol>s.r,> imtiSw» ;i liivim: uH-rcy im people as 
wellasa nwansof «ving human livi-s, a* Allah. Ksaheil beHe.says: 
"And there is for yon in legal retrtbution [saving of] lift..." 

(Quran: Al-Baqarah: 179} 

So wo e to thosc who claim thac the «bbiiatimi nl" qnAs involves brutality 
atid mercilessness. Such people do not tonsider ihe cruelty of the offender 
when he kills an innocent person, spreads panic in the country, widows 
women, orphans children, and ruins houses. Such people show mercy 1 mvar d 
the murderer rather than the innocent, so woe to their narrow-mindedness 
and unenlightenment. In this regard, Allah, Btalted be He, says: 

"TJieii is U thejudgmetit of [the time of} igacrance thty desiret 
Sut viko is betler than Allah in judgment for a people who are 
certam [mfaithj? (Qur an: Al-Maidah: 50) 

l'he Lfr>rrs \-- a ridai ia'.ory pnri'dinKiil e\ata.ed by vicrim m' hi.\diL-r biar 
or legal representative against the offender, retuming like for I i ke or evil for 
cviLTIii.- wisdom benind c j:>,rs is t liat i: ^uendies the flames ofvrralh andireof 
the victlm or his/hcr people. Aliah, lAallcd lw I k: itnkincrf r/wisas a means of 

i . [Ulun u aggro r u, Ii i _ t (la-ncs «fnritb in Ihc lieartt Iftling 

ihc inuiiirriT taslc nd'iat he Kas dmit: itf Uh, i ielim, and saving and preserving 
hunian lives. 

In thisconnection, the people of the Prv-kkntic Ir-rind <>f hniorana: (thr 
' i 'l te in retaliation, killin oth i innocent people, in 

addition ro the murderer i n revenge. l'hrsis iindouiili-db a kiml olai^resanmi 
andenfiannnunnhe-pa-smnslhal ,W..hoI lullill ilu [n miiiki 1 m' lairrelributimi. 
Rather, it is considered a means ofmore dissenlioii and blnndshed. This is why 
Islam and its perfort Shafl'ah : Kl.iinit Lw) ordain qii&i through whkh fair 

relaliatiilrl is Mfcnted uni; aaainsl du- purp L 'l |-.sl( ir, nol a«ainsl any innocent 
jMaipli.-; ihus iiisticc, racrcv, smtl p.ievenln.n oi blimdshed are atliieved. 

Wehaveprevuuidi menlioiu-d tht ei nidiliuii.- (iWiii.iliiiyr^siiv i lowcver, il 
such con dit ion s a re m e l a n t! I ] 1 1 is i 1 1 e , ji f i i s i s < ih 1 1 ga led , it is not to be carried out 
uiiIom «micolbi'raiihlilii»i.> ihv nillilk d. t'luiw i Diunliniis have heen stated 



by faq\hs (may Allah have mercy on them), who call them, "the conditions for 
the fulfillment of (jfefe" They are three conditions: 

1- The one who has the right to carry out the qiidi in retahation is to be 
a legally accountable person. That is, one i n this case must be adult 
and sane. Therefore, i/ the one (or one of those) entitled to carry out 
the qisAi is a minor or an insane person, one's guardian is not to carry 
it out on (.nu:'i bebuil. Ih i s is bcMarie [he 1/,'Vj.-' invnlvcs venyeance to 
ouench one's thirst of one's wrafh. so its purpose will not be attained 
if it is taken by others on one's behalf. Therefore, the fulfillment of the 
qij4s must be poslponed in such a case, and the offender is to be jailed 
until the one who has the right of £j/£<3j reaches puberty if he/she is a 
minor or regains sanity if he/she is an insane person. This is because 
Mu'Swiyah (may Allah be pleased with him) jailed Hudbah Ibn 
Khashram in a case entailing qisas until the son of the murdered person 
reached puberty, and none of the Prophets Companions who lived at 
that time denied that ruling. Hence, it was considered a unanimous 
agreement by the Companions contemporary to Mu'awiyah (may 
Allah be pleased with him) on that ruling. In such a case, if the minor 
or the insane person who is entitled to carry out the qisfa needs money 
for expenditure, only the guardian of the insane person has the right 
to forgo the qi$a$ and accept the diyah instead. This is because no one 
knnws whcn sanity is rcgained, nnlike (he minor who will grow up 
and reach puberty anyway. 

2- The re must be an agreement among the legal representatives of the 
murdered person if the qisas is to be carried out, Therefore, it is 
not permissible for some of them to carry it out single-handedly 
without the consem nf I he others. This is because, fulfilliiig thei/isris 
is considered a shared undividable right, so if some of them fulfill 
it on their own initiative, they thus transgress the right of the other 
representatives without their permission and without being their 
legal guardian. 

In this regard, if any of those having the right of qis&s is abseni, a 
minor, or insane, the fulfillment of qisds is to be delayed until the 
absent returns, the minor reaches puberty, and the insane regains 
sanity. Moreover, if any of those entitled to carry out the qizM dies, 
his heirs are to act in this regard on his behalf. In addition, if some of 
those entitled to carry out the qisjs agree to forgo it, then the qkds is 
no longer applicable. 
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The people entitled t o carry out the qisas are all the heirs of the 
deceased, men or women and cliildion or adults, whrihcr Ihrough 
blood or marital rics. [ limvvrr. smiK 1 sihnlars mamtain that the riglu 
of fulfillingor forgoingthe ijistis i s restrickd lo rlic dtveased's agnate 
relatives, The lauti- is t lio opini™ adopted by Imam Malik and one 
of the opinions reported to be adopted by Imam Ahmad. lt is also 
ihe opinion maintained by Shaykhul- Islam Ibn Taymiyah (may Allah 
liavc increy dii liim). 
J- Executingtheqj£dishould neverreach persons other than theoffender, 
for Allah, Exalted be He, says: 

"...Atid whoercr L< kilhd uiiimtSy - II 'c />n w jpvc» hisheirauthority, 
bullet him notexceed limits in [the matter of] taking life. Itideed, he 
has betnsupported [bf tkelaw}." (Quran; Al-Isra': 33) 

Therefore, if the aetion of carrying out liur ,,,v,i. 4 exceeds the limits, 
it is considercd excessiveness, which is forbidden according to the 
aforemeritionednob]eQuranicverse. Accordingly, if the qtsds is to be 
applied to a pregnant woman or a woman who conceived after being 
liable for the qisas, she is not to be killed in qm unti! she gives birth 
to her baby. fisis is Imcmim- kiKinjs s jcIi a pregraun woir.an ciuses llu- 
death of the fetus despite its innocence; Allah, Eralted be He, says: 
"...And no bearer of burdens wil! bear the burden of another..." 

(Qur'an: Al-An'am: 164) 

Hence, the pregnant murderer i s notto be killed in retaiiation unless 
she gives birth to her baby. Furthermore, after she gives birth to the 
baby, if there is another woman to brcastfeed and take care of the 
infant,theqi£d£caiibeappliedtothemother,astherewil]benobarrier 
preventingthe execii;:on nl'tiV- ,;u.uf. I lieil. Otherwise, carryingoutthe 
qi$&$ is to be delayed for two years, until the m other weans her infant. 
This is because the Prophet (PBUH) says: 

"If " pregnant woman hik'iitimMlty imtrilrrs nmiconc. ihe is not to be 
kilM ini i t hM unlil w'ii 1 :>hv- iurili tani mm lor lirr h:i>\: Aiut t! u 

woiihin cvmiwt, Mt.r if I*. < w. pi.ywKiif > 4k «o! lu iw kiiici 

(as legal punishmem I milii mV.kivi» birth anti iiircsforher baby."" 
(Related by Ibn Majah) 

Moreover, the Prophet (PBUH) said addressing the woman who 
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"Go home unti! you give birth." Liter, when she gave birth to the baby 
and came back to the Prophet (PBUH), he said to her, "Go home until 
you wean him." a 

Thus, the two hadiths, as well as the Qur'anic verse mentioned above, 
indicate the obligation of dela yi]ig H u\ ; : > f j > l iM' i ik i rder i f th epejrpetrator 
is pregnant, and this is unanimously agreed upon by Muslim scholars. 
Such obligation is a proof o f the pei fection and justice of Sharl'ah, 
as it maintains the fetuses in their mothers' wombs, and prohibits 
causing them any harm. Moreover, SharVah observes the rights of 
children as well as the weak, protecting thera against any harm and 
providing them with what preserves their Hves. So, all praise be to 
Allah for endowing us with such a lenient, perfect, comprehensive 
Shari'ah that encompasses all people's interests. 
Executing the qis&i for murder has to be in the presence and under the 
supervision of the ruler (or his representative or the one m authority), to avoid 
injustice and ertsure the legality of enecution. Moreover, the tool used for 
executing the aisfii for murder must be quite sharp, such as a sword or a knife, 
for the Prophet (PBUH) says: 

'When you kill (in qisas), do it in o good mamer (i.e. gentiy and 
merctfuUy)^ 1, 

Thus, it is prohibited to execute the qisas using a blunt tool, as this is 
consldered «Kessiveness in killing. 

If the person entitled to execute the qis&s is able to perform it in the 
prescribed legal manner, he is allowed to do it. If not, he is to be ordered by 
the ruler (or the one in authority) to appoint another person to perform it 011 
his behdf. 

As for retaliation, the most preponderant opinion among scholars is that 
the offender is to be punished in a way equal to the harm he caused to the 
victim. This is because Allah, Exalted b e He, says: 

"And if you pmtish [an tnemy, O believers], punish with an 
equivalent of that with whkh you wtre hartned..." 

(Qur'in: An-Nahl: 126) 

Allah, EKaltedbeHe.also says: 

"...So whoever has assaulltd you, that assault Mm in the same 
way thathe has assaulted you..." (Qur'an: Al-Baqarah: 194) 
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In addition, the Prophet (PBUH} ordered that the head of a Jew should be 
crushed betwcen two stones i ti rel aliation for erushing the head of a giri of the 
Ansar (the Supporters)" 

Imam Ibnul-Qayyim (may Albh have mercy on him) said: 
"The Qur'&n and the principtes ofjustice agree that the offender, 
before being killed m retribution, is w be retaliated against in 
the satnc wayhe did to the victim before murdering him. That 
was appiied by the Prophet (PBUH), and it is proved through 
the Qur'an, Sunnah (Prophetic Traditian), and the tradffions of 

Hence, if the perpetrator has cut off the hand of the victim and then killed 
h Lm, he is to be pun ished in the same way he acted, i.e. his hand i s to be cut off 
and then he is to be killed in retribution. Similarly, if the perpetrator has killed 
the victim with a stone, or has drowned him, or anything of the kind, he is to 
be punished in the same way before killing him, Still, the deceased's heir or 
legal representat i ve, ivim i.\ cnliiled Kioitv out thei/isds, iiaithe righttoforgo 
such retaliation for injuries and make the qUAi restricted to cutting off the 
head of the offender with a sword, and this is more favorable. In this respect, 
if the offender has killed the victim with an unlawful means, he is to be killed 
with a sword in qisas. Nowadays, the act of killing with a sword in gisds can be 
replaced with killing by shooting, provided it i s performed by someone who 
shools accunstely. 



I See: "Fathui-Qadii i Itu 'i w ■ nlof r, , 1 "t uipotent)" (1/179). 
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5 Soim* pftipk- Ij'Ojn 1 1 1 L- irilv i.if Univniili >:n:nc lo Medin* and comin;Utx; lhoft ror1 
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were to be cut (and it was tfoue); Ihen Iheir eviJs iwiv liraiuVJ with beated pieces of 
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CHAPTER 




Qisas for Parts of the Body 
and Wounds 



'l'hi'i/i.Mis li)i-|i.itLsofihfinidy anti w; uni J?. i< m:m>-J kum uhijt lt> ih- tj.n 'Sn, 
L : 1 L- Suwutll, and Hit' onisi'iisLis i.l" M11-.M1.1 ihiL-v.-. Al;;-li. IU::lf<l ;u' i W, s;i\'s: 
"And We ordmnedfor thetn therein a lifefor a life, an eyefor an 
eye, o nose /or a bos*, on earfor ati ear, a tootk for a tooth, and 
for wounds is legal retribution..." (Qur'Sn: A]-M£'idah: 45) 
Moreover, it is recorded in the Two Authentk Books (of Al-Bukhari and 
Muslim) that when Ar-Rubayyi' broke a girl's incisor, the Prophet (PBUH) said: 
"(The law prescribi\l ini ilic Ihvl: d' Allah isqisfc"' 
Thus, the ruling applying to the killing of a human soul is 10 be applied 
regarding parts of the body and wounds, provided that the aforementioned 
iDiitlLtiims Ini 1 lili; vaJidilv ni'ihf i;is:\> aiv nun. Sudi oindi;jnni invohe that 
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the victim's blood must be inviolable, the offender must be mature and sane, 
both the offender and the victim must be equal as regards slavery or freedom, 
and the offender is not tq be one of the victim's parents. On the other hand, the 
ruling inapplicah i intheci eoi I ill ng i in »] j'iL.ilileinthecaseofinjuriesof 
parts of the body and wounds; this is the general rule iri this connection. 

Likewise, the condition that obligates the qisas for parts of the body and 
wounds is tht s;ui 1 i'> t i l i i ii ti 1 1 illing, namely premeditation. 
Accoidingly, there is no qk&i in cases of fnjuries dooe by mistake or quasi- 
intentional ones. With re£,ud u qi?cis for pa o t the body an eye is to be 
taken in retaliation for an eye, a nose for a nose, an ear for an ear, a hand for a 
hand, a foot for a foot, etc; the right organ for the right organ and the left for 
the left. By the sarne token, a tooth of the offender is to be broken in retaliation 
for a similar tooth of the victim, an upper eyelid for an upper eyelid, a lower 
eyelid for a lower eyelid, an upper lip for an upper lip, and a lower lip for a 
lower lip. This is because Allah. Ejtalted be He, says: 
"...and for wounds is legal retribution.. ." 

(Qur'an: Al-Ma'idah: 45) 

This is because eyelids and lips have upper and lower parts which should 
be considered in order to make the qfe&s carried out accurately. In addition, 
the same ftnger of the perpetrator is to be taken in retaliation for that of the 
victim, and a right hand for a right hand, a left hand for a left hand, a right 
elbow for a right elbow, and so on and so forth, as such parts of the body can 
be accurately disti gui hed. Lik< ise, a penrs is to be taken in retaliation for 
a penis, as a penis has a specific end, so the qfcAs can be accurately exacted, 
without transgression. This is indicated in the general meaning of the Qur'anic 

" ..and for wounds is legal retribution..." 

(Qur"4n: Al-Ma'idah; 45) 
There are three conditions for the validity of the ijisiis for parts of llie body: 
First: There must be assurance that there will be neither injustice nor 
transgression. That is, cutting off the part of the body in retaliation 
must be front a specific joint or to a certain point. Thus, i f there is 
no specific limit, retaliation will be impermissible. I n other words, 
there is no retribution applicable for an unlimited wound, such as a 
deep flesh-cutting wound that reaches one's abdomen, as there is no 
specificdepththatcanbepointedout.Similarly.thereisno retribution 
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applkable for fnauea (not io.ih breikiitgjsuch asbreaking someone's 
tibias, femurs, or arm, as accuraU- applicaticin of retaliation cannot be 
guaranteed. As forbreaking someojie's tooth, the qisih can be accurately 
applied by rasping the tooth of the perpetrator until it becomes just like 
that of the victim broken by the former. 

Second: The re must be equiva!ence between the part of the body of the 
offender and that of the victim iri both name and location. That is, a 
rjght organ is not to be cut off i n retribution for cutting off a left one 
arsd vice versa; 'h i:; applies U) hands, legs, eyes, ears, and the like. This Ls 
because each ofihc aforcrncatUmcd organ* has a specific nameand use, 
so they are differcni b m cati i i t ir mipli a little finger is not 
to be cut off in retal iation for a ring finger, for each has a different name. 
Similarly, 8 main body part is um to bc cut off for a secnndary oac 

Third: The body part of the perpetrator in question must be in the same 
condition as that of the victim regarding soundne» and completion, 
So. a sound, functional hand or leg is not to be cut off in retaliation 
for a paralyied one. bitcwisc, a hand or leg with complete fingers is 
not to be cut off for a defective hand or leg. Furthermore, the qisds is 
not to be applied to a sound eye for a blirid one, as they are not equal. 
Similarly, a sound, articulate tongue is not to be cut off i n retribution 
for a speechless one, due to the inferiority of the latter. 
Contrarily, a defective- or»ii» can be- cut off i n retribution for a sound, 
complete organ. That is, a paralyzed limb can be cut off for a functional 
one, and a defective limb {such as one having incomplete fingers) can 
be cut off" in retaliation for a sound one. This is because the defective 
organ i s s ini i bir to the sound organ in respect of the narure of creation, 
buttheydifferiii tfuulity. Monaner. by cuti mg «ff itic defective organ, 
the one who has the right of qisAs receives part of his right, so there 
will be neither injusrice aar c:.rt cssivcocss And if he is not satisfied, it is 
permissible forhim to receivc the aiyuli (indannity) instead. 

QMs for Wounds 

The qisAi is to be carried out for every wound that reaches the bones, as it 
can be exacted with neither injustice nor excessiveness, such as the wound of 
the head, face, upper arm, leg, thigh and foot. This is because Allah, Esalted 
be He, says: 

"...and for wounds is legal retribution..." 

(Qur'an: Al-Ma'idah; 45) 
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As for the vrounds that do not reach the bones, it is Lmpermissible to apply 
the qigiti to them, even if they are head wounds or the like. To illuslrate, there 
is no retribution applicable as regards the case of the wound i n the internal 
part of the abdomen, the chest or the upper part of the chest, as the depth 
of the wound cannot be specified so there is no assurance that there will be 
neither injustke nor excessiveness. In tfais regard, Ibn Majali related that the 
Prophet (PBUH) said, 

"Noaisasis to beexecuted in a skull fracturing wound, cm abdomen 
deep flesh-cutting wound, nur u bune.-breaking-and-dislocating 

Moreover, Shaykhul-lslam Ibn Taymiyah (may Allah Iwe merg on him) said: 
"The qistUfor womids is sintal by the Noble Qitran, the Swinah 
tmdthe consensu:: o' Muslim teholurs. provided that the retaliatory 
hijmy k jusi hke Iht „nghmt <>in\ Timi is, ij'tlic haid of a person is 
fraetured by someone, the injured person has the right to retaliate 
for U in the stnnc v:ay. lini ifit is ttnattaiintbie !.:■■ exaeijnst, accurate 
retribution, as in the cmeoflm;tku>)>,ni internat faiiic or auy other 
kiud of head fraeiwe lesi in degree. that; n bune-dearing wound, 
leliiloilieii l^.ome ij,'.'j'n "ii w/''r, iiidf the diyah (indemnity) 
becomes obhgatory instead" 

As for applyiny ihe (jisns in tases of strifcing someone with the liand, a 
stiek, a whip, or the like. Shaykhul-lslam Ibn Taymjyali said: 

"Som* seholars say that there is no ivtrihtttion (ijisas) in suth OSIS, 

but there mustiv d' ,•• ono r-mi Ilowever, it is reported 

that the Righliy-gtttttat ( -tiliplis, the Conipanions and ihcir Mlowers 
mitinttline.il the perndsnbiiny o! ..orreino out the qisfis in sttih cases. 
The latter opinion is the ont adopted by Imam Ahmad and other 
fiujihs, and it is the one stated in the Sunnah of Allah's Messenger 
(PBUH); this is the saund opinion in this regard. In support of this 
vie% 'Umar Ibnul-Khatlab (may Allah be pleasedwith him) said to 
Itis snbjects, 'l do iwt send my gowrnon to slrikc yoitf hodies. By 
llim in i' / ■ l ' - l 1 l,m,l "J' '," ' sitai , . , out iht >• • ' >■ t >mt 
whoever (governor) does so. as 1 have seen tlse Messenger of Allah 
(PBUH) apptying tltc rjisrij lo Irimselj:' 
(Related by Imam Ahraad) 



This is wliei! tiKgowrnor im;«rr«H.»ri>(r..)ii».v* hh suhjcets. Vet, «fwr 
Iti the selmlars' coitscnsus, there is ir«</is<js againsl ihegoreniur i/he 
legally strikes them" 
Moreover, Ibnul-Qayyim (may Allah have mercy on him) said: 
-The ttiafn, Hutmll MatikS, and late Hanbali seholars maintai» that 

< H ' d , I ' I I l' I 

isu ita-tetk tvmcHui* <w m-m/Ag f/ifiiiwliijthvrf ,h;!m-)uw. >)i,> 
obligatio/t stated in the legal texis (of the Qur'&n and Sunnuh) as 
well as the consensus of the Prophet's Companions. Moreover, Allah, 
Exolted be He, says, 'And ifyott punlsh lan enemy, O believersj, 
punish with an equivalent of that wlth which you were harmed...' 
{Qiir'i]i: An-Nahl: 126) I hmv. U h.foi llic pvrsmi siappa! or slmek 
todo thesamete the persun ii /jn iias thme it, reluming likefor Oke; 
a dap fora siap and a strikefor n sirih: in Ihe m»«- spitt and with 

the same tool qi a u lltis makes it so do idiieve thi 

pnscribed cpuility 'm ipliis reasmmbi) and legally as a <tiseretiott«>-y 
punishmetit veid of transgression and anything related to it. This is 
the opinion derivaljrom the guidanee ofAllah's Messenger (PHI 'H) 
and the Rightly-gitided Catiplts, the antdogiad deduetion, and the 
texts cantaitting the opinions oflm&m Ahjttadf' 



Endnotes 
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5 See: T lan Al-Miuji 'm" [ 1/294]. 
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When a group of pecple premeditatedly and wrongfully kills an individual, 
the whole group is to be kille t u i i 

opinion adopted b) the Muslim scholars (may Allah have mercy on them). 
This opinion is based on the general meaning of the Qur'anic verse i n which 
Allah, Exalted be He, says: 

"Oyou *iho have believed, prescribedforyou is legal retribution 
for those murdered... And there isforyoa in legal retribution 
[saring u f] life, O you [people] of understanding, tUatyou may 
become rtghteous." (Qur'an: Al-Baqarah: 178-1 79) 
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men of the people of 5ana in retribution for killing one man. "Umarsaid: "If 
ail the people of Sana had acted tagether in killing him, I woutd have killed 
them alt in qisai"' It is also stated that other Companions were of the same 
opinion, and they would kill a group gf people in retribution fbr killing one 
person; there was none who disagreed with them, so there was a consensus 

lii tbis respect, tht greal Muslim schular lbmil-Qayyiin (may Allah havc 
mercy on him) said: "The Catnpantons and the maprity offaq;hs unanimously 
agree on the ruling that a group ofpecple are to be kilkd (in tvliihulimi ) for killing 
uih pa,on,tlwtKli iliu.n W wi i», -ui.,, („( tk- Imsit principh t^if, mtmly 

Stlvitl;,\ nfiiyCS. 'l J!. T .„. ,..( i..,h ,v,i •!„■: i:i;i!-ii:'<i!hn!ltll! al'illf [//siii ,',) ,1 

Stiutp iftmkmt (v tih-prcu.\i /»r ii,n!icr ctmspmay lo thalbbod"* 

Moreover, Ibn Rushd (Averroes) said: "The wisdom behind the applkation 
of the aisasfor murder is to avoidfu rther murder as stated in the Qur'Art. Thus, if 
agi otip ofcaiispimtoi is nol i UU d in reli ilmtion foi killingan individual, people 
will band togetlwr in killing. Auotlu'r misan is that retaitation ,m,l iWrnww 
are not attained exupt thmugh killing all the murderers (in qisds)." > 

In this regard, a group of murderers is killed fbr killing an individual 
provided the action of each member of the group is fatal. In other words. to 
kill them all in qi&as, it is a condition that all of them have participated in 
killing the victim, and that the deed of each one of them has been enough 
to cause death if done separately, so each of them is considered a separate 
murderer. Even if the deed of each one of them is not separately fatal and they 
have worked together in killing the victim, the aigag, namely killing them all, 
is obligatory, as the imiirecl a^tioim of someof them have supported the direct 
actions of the rest, resulting in the murder. Similarly, if a person is fbrced by 
someone to kill another, it is obligatory to apply the g/jdi fbr murder to both 
of them (i.e. to kill both), the murderer and the one who compelled him to do 
it, provided the conditions fbr the valid ity of fulfUling the qii&i are met. This 
is because the murderer meant to preserve his own life by killing another, and 
the one who has compelled him to do it has been the instigator and direct 
Ciiu.it of terlain Ocaih. Hovever. iflhi- imird,-i is tnjrmiiluiJ by a minor ni- 
an insane person due to the order of someone, only the larter, who has given 
the order, is to be killed in qisas. \ his is because the murderer has just been a 
tool used by such a person, so the qhbi is to be applied only to him as the real 
cause of the murder, not to the one used as a tool, Likewise, if the murderer is a 
legally accounfable person (i.e. adultand sane) but unawareof the prohibidon 
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of killing, such as tbose bruught up in lum-kiamie «ninlries, thc ij(S('!5 is to 
be applied only to thc instigator. It is not to be applied to the perpetrator due 
to his ignorance of the prohibition of killing, so the tji$A$ es applied to the 
real cause of the murder, namely the instigator. On the other hand, if the one 
ordered to mu rder is a legal ly accountable person and aware of the prohibition 
of killing, then the ij/s;iy is lu be applied tu him ,is ivell. ns h t' has committed 
the murder without right. I n this regard, the Prophet (PBUH) says, "No person 
is to be obtyed m a matter of disabedkncc So the Grafoj-.'" 1 This is the rule to 

onewhoenjoinssuchdeedsofdisobediencetoAllahshouldbed^cieinmLihiy 
punished according to what the Imam of Muslims (the ruler or the one in 
authority) judges. This is because sudi an accessory is considered to have 

punishment as a means of deterrence. 

Furthermore, if two persons conspired and premeditatedly killed someone 
unjustly. and oik of the two does not meet the conditiuns for thc apj>l it.n Lini 
of the qisAs, il is to be applied only to the other one who meets them (i.e. he 
is to be killed in g/sds), as he has participated in a murder intentionally and 
wrunghilly. That is, the qisas for tmirder, n;nnd) e.ipikil ;:iii:ishnieiH. is nol Ui 
he applied to his partner due to the abserie e nf the enii.lhinns ubligating the 
<fyti on him, not due to absen, e of i he reason Itu- the qisAs. Accordingly, the 
qisAs is W be applied to the one who meets the conditiuns ubligating it. in this 
connection, if someone holds a person for someone else to kill, the kilier is In 
be killed in qisas, and the other, who has held the victim for him, is to be given 
i'Ic 'nipi'snnmeiit. 

The ruling applied to the group killing an individual is the same ruling 
applied in thecase ofinjuriestopartsofthebodyand wounds caused by a group 
to an individual. To darify, if a group of people participates in damaging or 
cutting off a part of the body of a person or wounding him, the ijisris ( namely a 
si mi kir iniury) Lsapplk'd In even - memher ot lho i;]<>up, providei: iheir .nuons 
in the crime are undistinguished from one anothcr, For example, if they pul 
a piece of iron on the hand of a person and begin to pro» hoivii}' o n i t unti] 
his hand is cut off, then the hands of them all are to be cut off in qiifc. This is 
based on the fact that two witnesses cam e to ' Ali Ibn Abu lalib (may Allah be 
pleasedwithhim)andtestifiedagainstsomeonethathehad stolen. Thereupon, 
'Ali ordered to amputate the hands of the thief (as a prescribed punishment). 
Afler that, they (the two witnesses) came to him along with another person 
and said, "This is the real thief, as we were wrong concerning the first one" 
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'Al! Ibn Aba J£l ib rejected their testimony concerning the second man and 
obligaled them to pay an indemnity to the flrst, and said to them: "Ifl thought 
you had inuntionnik h-Mificd ugai«st liw /i™, t imn-ft/ iit\n: ainpulattd your 
handsf (This narration is related by Al-BukhSri in a mu'aHoa* form and 
related by others as well) This incident indicates that the qisas, namely cutting 
their hands off, would have been applied if they had intentionally testifled 
against the man. This is also supported by analogical deduction regarding the 
case when a group of people kills an individual, in which case the jisas is 
killing the murderers. The qisas is estimated according to the consequence 
of the offense, whether the consequence is death or a minor result. This is 
because the resulting effect of an offense is the actual crime. To illustrate, if 
someone cuts off a finger of another, and the wound causes other fingers or 
the entire hand to be cut off (due to gangrene for evample), then the similar 
hand of the offender is to be cut off in qis&s, not just a finger. Moreover, if the 
injuryspreadstotrierestofthebodyunti]itcausesthedeathofthevictim,the 
perpetrator is to be killed in qifM for murder. 

It is impermissible toapplythegjsisfbranirijuryorawoundbefbreitheals 
to verify that there is no further damage. This is due to the hadith narrated by 
J3bir (may Allah be pleased with him) in which he said: 

"A man was wounded and he wanted qis£z to be applkd to the 
offender. However, the Prophet (PBUH) forbade apply ing &$h 
thecuiprii untit 'l, woundi;! f i i , i 'jo/fi t^overed." 
(Related by Ad-Daraqutnt and other compilers of Haditb) 
This is surely in the best interes! of the victim, as it verifies that the wound 
will neither affect the function of any other part of the body nor cause death. 
Therefore, if the claimer opposes this ruling and exacts the qisAs before he 
wholly recovers, and then his wound spreads and affects another pari of the 
body, he has no right to seek any kind of gisis for the effects of the injury. I n th is 
regard, ' Amr Ibn Shu'ayb, on the authority of his father and his grandfather 
respectively, narrated: 

"A manstabbed another in his knee with a horn,so the injured man 
came to the Prophet (PBUH) and said, 'I want to apply the qis.&i 
(i. e. to cause the offender an eauai injury): The Prophet (PBUH) 
said to him, 'Oniy when you are recovered: Then the man came 
agtiin (before recovery) and mi,!, 'i want to apply the qisas.' So, the 
Messenger of Allah (PBUH) enabiedhim to execute the qis.as, After 
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that, theman came to the Prophetand said, 'O Messenger of Allah! 
I am limping! Thereupon, ih e Prophet (PBUH) said, 'I forbade yon 
(toapply£heqi> "u < 

I i i 1 I i L h 's 

for qisas for the Utmeims tim affiicial yon.' Tim the Messenger of 
Allah (PBUH 1 1" 1 < i fas far injuries until the injured 

person was completely recovered.' 
(Related by Imam Ahmad and Ad-Daraqulnl) 
Hereby, Muslims come to know the vLrtues of their SharVah (Islamk Law) 
and realize the perfect justice and the broad mercy it encompasses. True are 
the Words of Allah, Ejtalted be He, Who says: 

"And the Word ofyour Lord has been fulfitled in truth and 
in justice. None can alter His Words, and He is theHearing, 
theKnowing." (Quran: Al-ArTam: 115) 

So, woe to those who replace the sacred Shar't ah with unjust, innovated, 
dcfectivc, impcrfect favnt. Allah, Italia* b.; He, snys nbout such people and 
tht-ir innovated laws: 

"... Wretched it is for the wrongdoers as an exchange." 

(Qur'in: Al-Kahf: 50) 

Ali praise be to Allah, Lord of the Worlds. 

End notes 
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7 Ad-Diraqu£ni (3092) [J/71] and Al-flayhaqi{161 12) [8/117]. 

8 A(J-DiraquIni (3091) [3/71] and Al-Baybaqi (16115) [8/1 IB]. 



Diyah (Blood Money) 



Diyah (blood iiu-.i:,;, i i* Ih,- nuney paid bjrthe offender 10 the vkiim or 
his legal represenlative as legal compensation. 

Its Ruling 

Divnrt (blood i mu. ' i "i, ..jin . ...ulu to Allah 5 Book, Ihc Qur'fiu, 

c ■■ v':' ■ plu-ri licini ■! i ..n. I i „■... h i -. ,. I u-. - '; i 

Eialted b e He, says: 

"...Andwhoeverkilha bdiever bymistake-thenthefreeingofa 
fj.'firriir;,> s((iiv unti a i-timpruwlw» puyim-nl iiliyah] presented 
to his !i.e, the deceased'sj family . ." (Qu r'in: An-Nisa : 92) 
Moreover, Lt is stated m a sahih hadith that the Prophet (PBUH) says: 

"f f: I m',:: V ;v;'.'!.".v;.-- n ,'liV, I, 'i, k! .);,): r.v , , .f I u , ; ,,■,,■[■.■; ,■,,■,',,■;■ 
U' ni wpi ;<<.,• sirMl; l',' ,'«(', .' ,",,v,;,v :(;,■ 

(Rdatcdby lliL-Cmnp «I'Compilersof Hflrff/ft) 
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I lonee, ihi:ttiycil\ is obligatiirv tnhe paLii hy vvhoeve: killsa person direc 
such a» hitung a. person or rnnninj: nvcr him by a «r. l'hc saiiu 1 applies whm 
ont is a eausalivc kiclnr iu killin<; auntber, surii as diggiug a liole 011 the road 



Muslim, 15 h i rami,' one of a people who are not Muslim s' enemies, or One of a 



people engaged in a peace treaty with Muslims. This is because Allah, Exalted 
"...And ifhc was front a people with whom you have a Irealy 



Ifihc muda- is iiHcmiii:)a£v commillmi, ;bc rf/wift is w be paki (rum the 
killer's mvB muncv, as Uu' ork'.inal mlc siau-j llial Ilir .mnpeiisaimii for an 
offense is obligatory to be paki hv the offender. [n this regard, Al-Muwaffaq 
IbnQu<lamahsaid : 

"Muslim si:iin!,irs ii .'!(>i ■ijiViyfL'L- l/mr .'j.-t' t/r/n-'i ftir prcuiniiliUnl 
murikr is obligatory to be takenfrom the murderer's wealth according 
tn ihctni&hMl ntU: w<>( i» fvpiiw 1« (/wjvijv/r.rtors <!j>»a(r>vf<i//ivs. 
A(!h/k ficuKed !« He, Siiys. '...Anrfno bearer of burdens will bear 
the burden ofannther..: (Quran: Al-An' anu: 164)" 1 
However, this original rule - that the lijya/i is to be paid Eram the per- 
petrator's own monee - is ir.applieabk i n t lio oase oi' manslatighler, This is 
bi'caust' eases of maiija'auejiu r re.anavnily Iwppc» juJ Itif aummu oi' diyith 
for killing a hunian benig is very large. Thus, it would b e unfair lf the offender 
had In jniy ll alnue. Tluaeloiv. uasdu:ll neeessilates tll.11 sudi a larjy :ninum! 
of diyaPl is to be paid by the offender's agnate relatives as a means of hdping 
aoJ suppoiliug thc s>l knelor and a w.iy nt rclieviug Jiim as hi» l,i.,l' is e.seu^Ne. 
However. in die easc nf ;nvmi\liUHi\l niurdei: the niurderer has uu e\cuse for 
is erinie i I i i mal I u i ) a i ti llii I t i 

(legal retribution) is applicabk to him. Yet, if the premeditator murderer 
i.s panlnned H the deeeased's k.niilv or legal Rpresenlatives, i.e. they deckle 
not to kiU hirn in retaliation, he is to be burdened by paying i fie diyah alone, 
without hit relatives' sii|ipin-t : as ., means tifirdf'eniinghis lile. 'l hiis, the JiraJ? 
beeomes obligatory nr kini to ]iav ; iust i i la: tlie oblij^ition ol'payine imlemnity 
for damages. 




causing anothers death, whether the victim is a 



'ed tohisfamily..." 
((Jw-'an: An-Nisa': 92) 



Diyah (Blood Money) for Premeditated Murder 



C >tei 5j ''iyal/ (Bltfod Money) 



i'i.i 



Di>aft for Quasi premeditated Murder and Manslaughter 

The diyah in these rwo cases is tobe paid by th e perpetrator's agnate relatives. 
To illustrate, Abu Hurayrah (may Allah be pleased with him) narrated: 
"Two womenfrom (the tribe of) Hudhayl fought with each other and 
one ofthem hit the other with a stone that kilied both her atid the 
fetus s'm eanies. I'fte killer's agmitt> wtatim $mti llmse of the victim 
submittedtheirease to the Pi ophei (PBUH) who iudged that the diyah 
for the fetus was a malt orfemale slave, and that for the murdered 
woman was te be paid by the murderer's agnate relatives." 
(Related by Al-BukMri and Muslim} 
This hadtth indicates that the dirut) ior tjua-i-premeditated murder is tobe 
paid by the family of the offender. 

Concerning the diyah for manslaughter, Ibnul-Mnndhir said: 
"UI the frrrfcnV -ihi'inn. vn wftiw niiinp m rely, imanitnausly agree 
that the diyah (bbod money)for manslaughter is to be paid by the 
agnate relatives of the perpetratorf 
Moreorer, Al-Mirwaffaq said: 
"We are not aajuairUei! mf/j tim- disugreement omong seholars on 
ihefact that it (i.c. the diyah for mmidmighter} is lu be paid by the 
agnate relatives of the perpetratorf 
The same ruling also applies to the cases similar to manslaughter, such 
as falling on somemkr wliilc ;isl«-j> and killing him, digging a well or a hole 
evccvkhdy whciv .-iinu'ontr lalls therein and dies, and such likecases. 

However, the diyah is not required when killing is the rcsult nl k-pllv 
permissible matters, such as discipline and the like. For example, i f a mau 
kills his wife or son while disciplining them, or if a mler kills any of his 
«ubjeet» while disciplining him, there is n o diyah impusrd on the killei. This 
is beeause discipline i s a legally permissible deed, provided the killer has not 
been excessive nor has h e transgressed the customary limits while disciplining 
them. Otherwise, if there is excessivcness or transgression and death is the 
result, then the diyah is 10 bc paid. 

In this coneern. if disciplining a pregnanl iv. >man c;\Lse\ her ;ibortion, the 
perpetrator is to pay the diyuh Iur killinj; llic fetus, namdy giving a male ur 
female slave as diyah. This is due to the hadsth recorded in the Two Sanihs 
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which states that the Prophet (PBUH) gave the judgment that a male or female 
slave is to be given as the diyah for causing a WDinans abortion*. This is the 
opinion adopted by the majorit) of scholars. 

Tt may bappen that someone scares a pregnant woman that causes her 
abortion, as when a mighty ruler summons her or when an enemy of hers 
turns people of h «>l'»utl;oril; .i«ainst her. In sudi cases, the doer is liable 
for the diyah for killing the fetus, as the doer is the main cause for its death. To 
exemplify, •Umur [hnul-Kriattab, the greal Muslim Caliph, seni for a woman 
whose hushand was absent and there were some people who used to visit her. 
Thereupon, she said: 

"Woe to mi Wliy Jms < '»'•" ■«■'"<' f«< tm>" ( >n her way to ' Umat; 
bmgsaue&at thriilai ( >/Wiwij: him, .</<rWib«-(( from the Ihrws 
ofehildbirth andyarehirdi :o u m,iie haby uim nts! < ried twiic and 
died Umar ade-d ofih, ": / i 't < * <,,>,:< ,* "uihvul the legal 
judgment coneernmg this incident and some of ihem said to him, 
'There is no blame on yon concerning that (i.e. you are notguilty)' 
Thereupon Ali Uni Aim i 1 i <nf *ritl> Ithn) 

'l! .^n 1 timi i\< >\i:<s!r voii. tii^n ihtjv m.'v not :htu:t'it: to voit Ym>. 
are to pay the diyah (blood money)for the baby, as yon kate scared 
her (by mmmi>i>i>i$ hcri ■■ : . i.-L ■..>■> ■.- /'m m to him uniinidy' " 
Furthermore, whnever ordery a legally arctiLintable person tn deseend a 
well,dimbatree, or the like,and that person falls dowuand dies while fulfilting 
the order, the former is not liable for any diyah, as he has done him neither 
wrongdoing nor transgresuoii. Yel, il t h o vk-lini is not a legally accountable 
person, then the person who has ordered him is liable for the diyah, as he 
is the cause of the yictim's death. In addition, if a person hires someone to 

performing the task, the hirer will not be liable for any diyah, as there is neither 

him awdlin hishoLLse and the hlred person liietdue (uari acddenlal eollupse 
not caused by anyone, the hirer will not be liable for anything, as there is no 
transgression on his part. 

Herice, we reallze to what extent Islam takes an Lnterest in the preservation 
of lives and the prevention of bloodshed. Nevertheless, carelessness and 
negligence have become so widespread nowadays that some people drive 
heedlessly and recklessly endangering their lives as well as the lives of others. 
Many an Lnnocent soul is destroyed as a result of sudi heedlessness! Nowadays, 
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Ibe tfeath of an eiittai? gioup of peopje <ir a ivhuir hiniiiy can s i n ^ p L y lx> auisod 
atththandsols ytuiili Jrlvlng liist;ir rccklee.lv and njc-spon^bh niilmut the 
Icast coiMdei'aikm «f Hit- i:u[isn]iiaufs, UnlVirluralclv. tfac parenls of smli 
heedkss youth and teens may be the cause of such tragedies, as they buy t hem 
luMirious om as jf urging them to destroy innocent lives. In tliis ivay, sudi 
parenEs givc thoLr childn-n Lilai u'cupons lu phiy «Uh, playing ivich thc livcs of 
innocent peoplo, cntishic. lbem pamc as wrll. 

Those people have to fear Allah concerning the way they bring up their 
childrcji in llicir bcM inlci-cst salugiiitnliiig Iheirlivcsaml ihc)ivc*(>firtlicrv 
Moreover, those in authority have to deter whoever deserves deterrence to 
guarantee safety, security, and stability, for Allah may make authority the 
means of a more powerful deterreut - to some people - than the teachings 
of the Quran. 

Endnotes 



1 i'ltiiiiuti: A I'il-l- ri,>h-\!ii:Ji;i! iivhi.j iu jiv ui \vr 1 1^ p:-Mkel j. in l^h.niK- .J;llv 

2 See: "Al-Mughnr (2/28). 

3 Set: "AI-IjmA™ (p. 74). 
aSa-' A! Aliri,')™ 1 (12/21). 

5 The Tw<i Soiiifts: Ihc IVn Autlicntic ll<»>k< .ilAI-liukliari and Muslim. 

C Al-Rukl>jri (7.117! i 13««! a«d (6740) [12/30] and Muslim (4373) 16/179) atid 

(4366) [6/176]. 
7 ' Abdur- RjramiWJllJ) |'J/45Bj. 
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Amounts of Diyah 
(Blood Money) 



An amount oftf!>/idiffers oii basis of Islam, fretdom, gender, andwhether 
the murdered human is existent or still a fetus, The greatest amount of diyah 
is the amount paid for killing a Muslim free man; it is a thousand mithq&li 
of gold, twelve thousand dirhams (Islam i c d iri™ m;; o f whicfi every ten equal 
n i i ! r ] i u two thousand 

.«Sc«p. TMj. is iiccordj '"'K 1 l' i bu haJhh rdated by Abu Dawiid on the authoiity of 
Jabir (may Allah be pleased with him) that goes: 
"The Messeiga n 

be paid by iho^e pi - • • :> << 1 i cumek, by those 

indby thase possesssng sheep 

/s two thousand sheep."' 
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I n addilion, 'Ikrimah reported 011 the authority oflbn 'Abbas; 
"Aman watkilletl ami fhe A^w.ij.vi-ii/'.tfiVifc fi'Rt -7 /^rmr/«'&Hiriii 

lilnl //je :1i)\l!> 10 /v /Jmi'li ■- i "! i N i' iu'iv< : litO!iL>c>lkt liirhuUl.C 

(Related by Abti DSwfld and Ibn Majah) 
Moreover, it is stated in the letter the Prophet (PEUH ) gave to 1 Am r Ibn Hazm : 1 

"One thoutand dinars are to be paid (as diyah) by the people 

possessing gold." 

(Related byAn- Nasal) 
Scholars disagree as to which of the aforementioned types should be 
regardcd su the <>i ijinal lype i>l'ifcy,.M, i. t-. Uv siilTiiami one. I" olhor wnrds 
they disagree regarding which type the guardian of a killed person is obliged to 
aycept if Ibe tliyuh :s paki i n Accui dlng lo some sebola i s. lh L : v i.. I iois guardian 
isuhligyd h? iiurpl irlkilcvcr lyjw tiftliojbov* mrittiraicd diraA, regardless of 
ivhcllHT llic jsiiirjion is origirully a pnssos.e- of llul lype or rw»t. as long .i» 
l I i | i i 1 i I ll uh ll 

maini aineil bvthe iiinii>rilvi-.r^;iiih':-, Mipulauwihat only yameLs «rclnereain 
type to be paid as diyah. Th ey busc t h c i r op i n i o n < si : 1 1 1 y I < >l 1 < >-.v h ig mo 'i »< fr ( /is : 
the Prophet (PBUH) said: 

"(The diyah) far(kiiling) a betievwgsoul(i.e. person) isonehundred 

And: 

"Verily, the diyah for tjuasi-prenwdttated tnurder is one hundrtd 

Abu Diviid aiso related th at ' Uma r 1 b n i j I K 1 1 . 1 1 ; a I j i i n a y AU a h be pleased 
with him) once delivered a sermon and said: 

( i i'hli hu (>LV;ijii(- k," I 'nitL i ;J;!ii i diy,;!: i /< , ' 

!J| IheSl-pOSKSSillg fiAI K tf!r>H*fJilflffH.M>.' l'-T |W-/V«fCWl't(j{ 

sf/ver rwe/ve thout.iiid?. iV </h<St- /'(«.-vn/in; t i>n* i "'a hundrtd 
idiyj, lir /l(, w /njj.-CM-ijy >-i),v/t (w thmmmtl sltccp. aml by tha.ie 
/w .v ■>■,<; i, 1 .!; yniiiirJii.t c.ui liiindii'-.i giirinans." 
Since the Messenger of Allah (PBUH) was strict concerning the pa\ :iui:I 
oi camel» as riiiiift :n eases of prenu'dilated ikuilit mu! was k'iiienl in Ihis 
regard in cases of manslaughter, then camols arc Mu- uriemal lype tobe paid 
iiM li i ■m-i'i; Ihis is ,.Jsi> lho npii::on upnr. w hiili si holars LinaninKv.isly agreed, In 
ia. I. lliisi^lbcpreporidi-raol i i]jin ion m Ihis reyard, at-tordiiig to which theotfier 
alaM'iiielilioried tvpas ol ,Uyut, .11 l iLi- ii I i.':i >" .mu: depiaiiii-i-.l on estiiliation. 
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In cases of premeditated and quasi- premeditated murders, the diyah of 
camels, which are one hundred camels, air paid csatlly by being divided into 
foiir parts; twenty five otje-yeai- -old she-aimds, twenty f'ivt Iwrj-year-o'd shc- 
camels, twenty five three-year-old she- camels, and twenty five four-year-old 
she camels. That is according to the following narration of Az-Zuhri o n the 
authority of As-Sa'ib Ibn Yazld, who said: 

"Diiring the lijetime of the Messenger of Allah (PBUH), the diyah 
v/as divided into auarlers: twenty five one-year-old she-camels, 
twenty five two-yau old shc-aimeh:.. twenty the thn-e-year-old 
sh -camels.an I twent) fiv, fon -yeai old hi -camels" 
So. Lf the payer of diyah pays it in 1 li fa.sh ion , the guardian of I he murdered 
person is obliged to aca-jrt it. Mnrwwer, the payer ean pay the value ofeach of 
the four groups oi • n els -ti irding to iheir t tiuiated priceif he likes. 

As regards manslaughter, the diyah is not that strict; the hundred camels 
are divided Lnto five groups: twenty one- year-old she -camels, twenty two-year- 
old she-camels, twenty three-year-old she camels, twenty four-year-old she- 
camels, and twenty one-year-old he- camels, or the value of these five groups 
according to their estimated price. 

The diyah to he paid for killing a free min of the People of the Scripture 
(the Jcws and Ihe Chrisliatts) eijuah halflhc diyah paid lu- killing a Muslim, 
be he a Dhimml, one of a people who are not Muslin s' . nemies, or one of a 
people engaged in a peace Ireaiy with Mttslims. This n.iling is based on the 
following hadith narrated by 'Amr Ibn Shu'ayb on the authority of his father 
and bis grandfather respectivcly: 

"The Messenger of Allah (PBUH) gave judgment that the diyah for 
(killing one of) the Ptvple «f the Scripimv is haifthc diyah paid (or 
(killing) a Muslim." 1 

(Related bylrnam Ahmad, Abu Dawud, and other compilers of Hadith) 
The diyah paid for killing a magus is eighl hundred Islamic dirhanu* (of 
which «verjr ten equal seven miihqik "o'! goltt), be he a Dhimmi,' 1 one of a 
people who are 1111! Musi i;™' eneniies, or one of a people engaged in a peace 
treaty with Muslims. l'his judgment is based on the following marfu ' (traceable) 
hadith reported by Ibn 'Adiyy on the authority of Uqbah Ibn 'Amir (may 
Allah be pleased with him} that the Prophet (PBUH) said: 

"The diyah paid j'oi killing a M,igi i , iglil 1 umin-d dirharns' 
This is the opinion maintained by mosi scholars. 



The diyah paid for killing a female Jew, Christlan, Magi, or Pagan is half 
fhe diyah paki for iheir maks, i u? i like the diyafl: paid for killing a Muslim 
woman is half the diyah paid for killing a Muslim man. Ibnul-Mundhir said 

Ihisainn 'i J f f PT i t ' 'u 

Muslim womm etj'ials half >!k diyak paid for killiag a Muslim mau. h i!, stated 
m the letter the Prophet (PBUH) gave ta 'Amr Ibn flazm: "The diyah paid for 
killing a woman is half the diyah paid for killing a man." 

Thegreat Muslim scholar IbnuKJayyim (may Allah have metcy on him) said: 
"Warnai «re not (Jijiki? /n men and are not a-' benefieial as men are. 
Men can asswm i 1 h u s . < u m i ardiansHpt, observe 
night watching, perform the dniy of jihad (hgh'mg in the Caii.v. 
of Allah), establish civili itions verfb i ci ifis mdispensahle for 
human life.protecttheirptople and prea-n; • l » n.unlil womei 

• man is not equa! to that paid 
for killing aman. Since women are not equal to men, the Lawgiver ' 
rendtreda woman's diyah half a man's diyah," 
In cases of wounds, the diyah of a woman is equal to that ofa man as long as 
the legal amount to be paid is less than the third of the diyah for murder. This 
is based on the mur/u ' hadtth narrated by ' Amr Ibti Snu ' ayb on the authority 
of his father and his grandfather respectively; the Prophet (PBUH) said: 
"The diyah (indemnity for a wound) of a women is ttjmtf to that 

money)" 

This hadith was related by An-Nasa i, and the mling therein was stated as 
Sun nafi (Prophetk Tradition) by Sa id Ibnul-Musayyab. 

Ibnul-Qayyim also said: 
"Although Abu Hanifah. Ash .S/i.i/V 'j, and oi/icrrs disagree with that 
ruling, maintaining that the diyah ofa woman is half that ofa man 
in allcases, the Sun cn-ingto I lowed. 1 

ofwounds, a woman h paid half nf the- diynh. i r . hnlfn nan» diyah 
for 'l iimiktr wound, it «# be rito little ii> cotupnisatt a» afpktcd 
woman. Therefore, in t ases of watmds, a wmtmii diyah (indemnity) 
is eaual to that of a man as long as it does not reach third of the 
iraujj diyah (biood n-encyi paid in caseaf mutder. A woman's diyah 
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>'.< jjidn'c [■i/ini/ (d !luii uh! unti:. <u» i:a:i ''oi'ii, as tong a; i! o ini Uun; 
the third ofthe amount of the man's diyah in cam ofmurden so that 
awomanmaybecomjviatui i', mffiticMty Viir <!tt nime reason the 
diyah paid for killing a fetus, muk or (anak; is the same because 
the diyah of a fetus is alreadysc tittk. The same ruiingon feluses is 
applied to the value of diyah for a womans wound as iong as it does 

a ol reach elu thint o, lia if:i 'i ,'l i a murdet ' 

The diyah for a serf is equal his/her worth, be the serf a male or a female, 
a child or an adult, with no masimum amount, as long as it does not exceed 
a free man's diyal , j idiiilars un numously agree. Howevcr, Aljmad, Malik, 
Ash-Shafi 'I, and Abu Yusuf maintain that a scrf's diyah is ei|iial his/her worth, 
even ifit excia.'ds the diyah ol'a free mari. 

Ifapregnant woman is assaulted andshe has suffered abortion asa result, 
l!ic dsyuli for the dead fetus, be it male or female, is a ghurrah, which is a child 
male or female serf whose value is estimated as five cam cis. 'l 'h i s i s accordinj; 
■o the hadisi: ua; islttl by AM Hurayrah (may Allah be pleased with him) 
ihat states; 

"The Messenger of Allah (PBUH)gave thejudgment that a ghurrah 

is to be gh/en (as diyah; for an aborliort aise oj'n woman from (the 

tribe of) Banlt L&ky&n!'" 

(Related by Al-Bukhari and Muslim). 
According to the majority of scholais, that ghurrah (the serf or the five 
camels), which equa)s one tenth of the diyah (blood money) paid for killing 
a woman, is inht'ritfd by tlu-di-ad fcigC ks»l "lcirs, because it ia the diyah for 



Endnotes 



I .'. r i': ■'.':, v'': A Hj-rcar.1 .liiaMn..- lli.u nn*tft-;..»jn*i* 
- Ulirhamoi alvei • ][ A; 2.973 sjiam: ot silver. 
1 Ahli DaivilJ (4544 J 1 4/441]. 

4 Abu Dawud(45«) [4/4431. Al-Tirmidhi (1392) 1 1,' 12;. An-Nsal (4S117) |-l/4 |J|, and 
Ibn Majah (2629) [3/268]. 

5 The Prophel (PBUH) ordenrd that this IctttT K- wnttcn and #vta lo ' Amr Ibn Ha/.ni 
lo Jcllver i; i» Mk pciipk- nl'Yc n kii. 
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:M >i:1;i! : An 11U Ai;lh ! li ,:l v ' !'.i;i t - !',.:!<:. 

7AbQDiwud(4542) [4/441]. 

S An-Nasa'i (nos 4868-4S72) [4/42R-4M]. 

'J A tfil'himi of SilWC4u.lls 2.97? S raiii.nil'!,ilivr. 

1 0 MithtjAl: A sta i nl .1 i 11 . 1 ■ . •. u k- i v : . . ; ■ 1 jls ■ t . 25 giams. 

1 1 DWmmi: A free non-Muslim living in and under the piotection of an Islamic State, 

12 AhiiDawud C4.W. A: h. ..u Min i/ 1 '!. An-Nsnifi US21» i'!.'Il! : „ 

andlbn Majali (2644 ) |.V276|. 

i:- Al Karian)! in his 'AtSmm* (16344) [WI76J, At-Tirmidhi (4/26], and AI-Ba/haiji 
(16338) [8/175]. 

14TheLawgiver(>fthi Sjuri u/r! ilamic [.ani is Allah, Esaltcd be He; the ttrm can also rifer 
to Ihe Prophet (PBUH) as he never ordained bu t what was revtaled to hina by Allah. 

15 Sre: 'T/om Al-Afmj^; ™" [2/149] and 'Zadul-M* 'di" [3/205]. 

16 An-Nasa'i (4819) [4/414]. 
|7Sa\VI<lrir,W-,V^™,n>l" [2/1-18- H!)|. 
IKAI-HiiMiaiii'.-IIJJaiKl A:i-\,i„Vii IriJIi. 



Diyah (Indemnity) for Body 
Organs, Senses and Functions 



First: Diyah (Indemnity) for Organs 

Some seholars avcr that l hem are forly-llve organs in the human body, 
Some of these organs arc uniquc, others a re in pairs. and some are more than 
Iwo parts. Ifa unique organ,, sudi as the rtosc, the Uingue, m the male organ., 
is damaged, di) ih r n it -i i m the i/i (I >tl mune^ ) paid if 
the injured person wasmurrtct t rherefore, the ati ml h f diyah is estimated 
nnthepi i t lefinetl l i whetr t'i i u Ipcrso is maleorfemale, 
vc, Muslim < T i i t lamagin nlecirgarsihat Allal 
has created unique damages the cnlire furiCtion of that organ. This is what 
makes i!: sirailsr lo murder, hence deserving diyah cqua- to that paid in cases 
of murder as agreed upon by all scholars. ii h stated in the letter the Prophet 
(PBUH) gave to " Amr Ibn Mazm: 
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"l'hc mute organ (ifcut oifor :d) necessitates the 

tonil amount of diyah (hlood niancy}; anti {similariy) lini jni.se, 
if cut off or wholly damaged. ne-ecssdaws the total amount of 
diyah; and (similariy) the tongne necessitates the total amount 

(RelatedbyAhmad, An-Nasai, and decmed sahih (authentic) hadith 
by Ahmad, Ibu Hibban, Al-fflkim, and Al-Bayhaqi) 
As for the body organs existing in pairs, they are, for esample, the eyes, 
the ears, the lips, the jaws, the breasts, the hands, the amis, the legs, atid the 
testicles. [f the pair of organs is damaged, the total amount of diyah is to be 
paid; if onc of thvin is ilanM^'il, hj.lt 1 1 n- diyah is to be paid, because their 
importance lies in f ficiv funciiim, acsllietie value, and the fact that there are 
only two of them in the body. W Mii'.val'fau, suid that there was not a single 
scholar who disagreed o n that ruling . 

It is stated in the letter the Prophet (PBUH) gave to ' Arar Ibn Hazm: 
"The nose, i/cut off or wholly damaged, necessitates the total 
amount of diyah (blaod money); and (simitarly) the tongue 
(if cat off Mimlfy dtiiiMgctU net essiiaies the total amoum of 
diyah; and (simitarly) the tips necessitate the total UHKiuiU of 
diyah; and (simitarly) tSte leslii les necessilate the total amount 
of diyah; and (similariy) Ok (mtkbone necessitates the tatal 
amount of diyah; and (similariy) the cves necessitnte the total 
amount of diyah; and (similariy) om kg necessitates half the 
latai amount of diyah." 
Ibn ' Abdul-Barr (may Allah have mea-y oli h ini) said, "The letter written 
(by the PiephiH 10 ibn ii-.tii i. ' dt-laui, a io ■tlioi,,, lis ,',nVf,i, ,ac 

ti^rtied upon. u /.'.'i u few e.\cephans."~ 

As for the human body organ-. cKitMitinii i>l° ihiw |>arls, if the three are 

djmjjisJ, one tllifd oliku liV'.-i!.') is m bc [iLiid. .ind m) >n. For iiample, a rmst 
CDiisi.sts nf tlnee par-s. narm'ly l\ai nostrils and llu- ua.i yu Ikal '.i i - 1 1 l' s 
Ibcin; iltc;(iy«li is iliviJcJ am>>-^ :\k thnw of them. 

Regardingthebodyorgansconsistiiignffourparts.ifihefouraredarriaged, 
the total amount of diyah (blomi ivoik) l is tn Ik paid. If only onc of tht fonr 



organs is damaged, one-fourth of the diyah is to be paid. The four eyelids are 
■aii example ofsui.ii organs: if the four eyelids are damaged, the tatal amoum of 
diyah is to be paid. This 15 because the eyelids have an aesthetic vahie and an 
important function, as they cover the eyes and protect them against hot and 
cold weather. So, a quarter of the total amount of diyah is to be paid if one of 
them is damaged, and so on. 

If the ten fingers or the ten toes are cut off, the total amount of diyah is 
to be paid, The indemnity for each Fmger 01 toe equals one-tenth of the total 
amount of diyah. Ibn 'Abbas narrated (in a marfCt' hadith) that the Prophet 
(PBUH) said: 

"The indemnity to be paid in case the fingers or the toes are cut off 
is equal; ten camds for eackfmger or toe."' 
(Related and deemed sahih (authentic) by At-Tirmidht) 
Al-BukhirI also related on the authority of Ibn 'Abbas that the Prophet 
(PBUH) said: 

"Tfti's and that (referring to the little finger and the thwnb) are the 
same (concerning the due diyah)." 1, 

Thosetwonarrationsshowthatitisobligatorytapaythec/i/c!fi(indemnity) 
in case of damaging (or cutting off) any of the fingers or the toes; one-tenth of 
the total amount of diyah is to be paid for each. 

The diyah (indemnity) for each knucklebone of a finger or a toe is one- 
third of a tenth of the total amount of diyah (approjutnately 3.3%). Since each 
finger has thiee knucklebones, Ihe diyah for each finger is divided among the 
three knucklebones. Similarly, since a thumb has only two knucklebones, the 
diyah for each ishalf the tenth of the total amount of diyah (i.e. 5%), and ihe 

The diyah for each tooth is half the tenth of the total amount of diyah, i.e., 
five camels. In a marfti hadith, 'Amr Ibn Hazm narrated that the Prophet 
(PBUH) said: 

"Five camels are to be paid (as indemnity) for a tooth" 
(Related byAn-Nasal) 
AI-Muwffaq commented, "There is w disagiccmcnt among ichotars on the 
faet that the indemnity for each tooth is five camels^ 
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Second: Diyah (Indemnity) for Functions 

The word "functions" here refers to the functions of the aforementioned 
organs, sudi as hearing, sight, smell, speech, movement, etc, due to the fact 
that each organ has a specitic r'ur ;l :ii;;n. Timi. ihe fnur senses, namely hearing, 
sight, smell, and raste, are among the body functions. If any one of them 
Ls damaged, the lotal amount o f diyah is to be paid in compensation. "The 
majority of scholars agree that the tatal amount of diyah is to be paid if the sense 
of hearing is damaged"'' said Ibnul-Mundhir. Al-Muwaffaq also said, "There is 
110 turimu disugra-m, m . •., Ihe uMigution ofpaying the total amouiir of diyah in 

omp\ i i' i" ,i i' ,!i n fhearing." It is stated in the letter 

the Prophet (PBUH) gave to ' Amr Ibn Haim: 

"The total amount of diyah is to be paid for damaging someone's 

During thereign of ' Uma/ Ibnul- Khatib (may Allah be pleased with him), 
a man beat another until the latter lost his hearing, sight, sanity, and his ability 
to copulate. As a resu It, ' Um ar passed a judgment th at four amouiits of the total 
amount ofdiyali were to bc paid to that mau (i.?, hh guardian). II is noteworfhy 
that none of the Companions objected to that judgment passed by Umar, 

The total amount of diyah is to be paid for each of these functions, such 
as damaging someone's faculty of speech, power of reason, ability to walk, 
ability to eat, ability to copulate, ability to control urinating ar eicreting. This 
is because each of these functions is of a great benefit for mari that it could not 
be compensated, 

Damaging the hair of the four parts of the body (narnely the hair of the 
head, the beard, the eyebrows, and the eyelashes} obligates paying the total 
amount of diyah (blood money) in compensation for each, If one eyebraw is 
damaged, half the total amount of diyah is to be paid. I f the hair of one line of 
the eyelashes is damaged, a quarter of the total amount of diyah is to be paid, 
because the diyah is divided among the four lines of eyelashes. 

This draws attention to the fact that Islam greatly respects and honors a 
min s beard, This is why damaging a beard necessitates the payment of the total 
amount diyah. A inan's beard is dignified thanks to its function, aesthetic 
value, and the solemnity u gives lu ones appearance, The Messenger of Allah 
(PBUH) enjoined Muslims to grow their beards and groom them well. He 
(PBUH) prohibited Muslims from shaving their beards orcutting them short. 
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Therefore, woe to thosewho transgrcssbysliaving thclr bcartU; thcy thuscopy 
llie appearance of women, disbelieving people and hypocrites, and gLve up 
their manliness to effeminacy. This why a poet said: 

"Man at times of moral affiktion 
May set: whal is ugly as perfcdion" 
M«n who follow lliis iiltilude shouki cismc tn misuu. rcconsUter thcir 
conduct, and abey the Messenger of Allah (PBUH), who ordered Muslim tnen to 
grawtheir beards that Allah created for them -i ; sign: ol beauly jnd manliness. 

Endnotes 

1 1 u 1 11 i I 

3 At-Tirmidhi (1395) [4/13]. 
4A1-Bukhari (6895) [I2/280| 

5See: "Al-Muglmf ( 12:' i 30) 
6S«" "i4(-/;m*"' (p. 168]. 

7scerM/-Ar«gfi»r(i2/us). 



CHAPTER 




Diyah (Indemnity) for 
Wounds and Fractures 



A- Wounds 

A «derit Arafcs defined len kinds d' iWfj ain! hcari wmmds; cach ofthcm 
has its own name and ruling conceining diyah (indemnity). 

1 - Abrasion: injury that causes the skin to be scraped without bleeding, 

2- Sc arifi cat ion: Injury that tauses shailow culs in the epidermis with 
little bleeding. 

3- Flesh-cutting wound: Injury that causes both the epidermis and the 
flesh to be cut, but not so deeply. 

4- Deep flesh-cutting wound: Injury that causes the flesh to be deeply cut. 
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5- Notl-periosteous wound: Injury that causes the skin to be so deeply 
cm that il is about to reach the periosteum (the dense fibrous membrane 
covering the surface of bones). 

These five kinds of wounds do not have fixed amounts of diyah stated 
by t Ke Lawgiver. Rather, diyah is left to the estimalion of the judge, 
juri st, or the one in legal authority. 

6- Bone-dearing wound: Injury in which the wound is so deop Ihui the 
bone is uncovered. The diyah for this wound is five camels, for ' Amr 
Ibn Hazm narrated that the Prophet (PBUH) said: 

"Fiw auiids are to hc paitl (as indemnity) for a bom-dearing wound" 

7- Bone breaking wound: Injury i n which the bone is bnth uncovered 
and broken. The diyah for this kind of wound is ten camels as 
maintained by Zayd Ibn Thabit (rnay Allah be pleased with him)' and 
no one of the Prophet 's Companions was known to have questioned 
the verity of this ruling. 

8 Bone -breaking- and dislocating wound: Injury in which the 
wound causes the bones to be uncovered, broken, and dislocated 
so that a bone would need to be both relocated and splinted. 
The diyah for such a wound Ls fifteen camels. It is stated in the 
letter written by the Prophet (PBUH) to " Amr Ibn Hazm that he 
(PBUH) said: 

"Fifteen camels are to be paid (,\s indenmitylfor , i bone.-breaking-and- 
disbciiliug ivuuui/." 

9- Skull-fracturing wound: Injury that reaches the outer cover of 
the brain. 

10- Brain wound: Injury in which the layer covering the brain is penetrated. 
The diyah (indemnity) for the last two types of wounds equals one 
thlrd of the total amount of diyah (blood money). This is because 

Amr Ibn Hazm narrated that the Prophet (PBUH) said, 
"One Ihird oj the total amnmit oj di nih ( blood money) is to bepaid (as 
indemnity) for a skull-fracturing wound." 

Since a brain wound is more serious, and can hardly be survived, no 
certain indemnity was specified for it, as it usually leads to death. 
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Forawound that rtwlits il" 1 htncr puri oJ ilu- haid (or the abdomen, 

the head, the back, the chest, the throat, etc), onc third of the total 

amount of diyah (blood money) is to be paid. It is stated in the letter 

givenby the Prophet (PBUH) to 'Amr Ibri Fjazm, 

"One third of the diyah i'oioud nwin-y) ts lo iV puiil Uh indcimiilr) iur 

Ilir womui ilrnt ratdus the ntwi pari of the /iwif." 

Imam Al-Muwaf faq said, 

-- 7 /j/.-. ^ tlie opinioii niaiiuaiaed i". 1 liie r,\<\<ority ofieiiotari: ^ului;; liiein 
are the Sekatan of Median, f/itwc u/ Ku/u, the Seiiolan of Hadilh, and 
ih e Sehokirs o f hucrprelive Opinimu" 

B- Fractures 

For a broken rib, that a splint could fix, the indemmty is one camel, The 
indemnily is ako one camel foreach of the twoclavicles . It was narrated that 
'Umarlbnul-Khalidb (may Allah b.- plcastd wilh bini) .said: 

T/jf t/mrft (huitninitr) U>r (im;tkiny) il «7i is «flif tdint'J . 'f 7 i f 
diyah for a elaviele ii our camel." ' 
However, if a rib or a clavide does not h«a5 oropeilv, 5 jurfctic assembly is 

[■■ !■■ J 1 ^ M '■. '. ^llil 1 U'. |'k p]- p. ..'.i I ■> pil' 1 

If an arm, forearm, thigh, leg, or wrist is broken and heals properly, the 
indemiiity for it Ls two camels. Sa'id narniU-d 011 1 lu- ani hority of 'Amr Ibn 

" ' Ani r Ibnul- ' As f may Allah be pkase d with h im) wrote to ' Uma r 
Ibnul-Khauiib utUiig hIkmi i I ic legai iiiy,tl< (iwirmniiy) for n 
broken foiViirm. Utaar aiisirered /ihn ihnl tiie diyisli for it ii two 
andfottr tamtbfmr tiKitking holh fomirms." 
In addition, none of llic Cmupanior.s lijsagreed on that ruling. In cases 
of ivciLinds and fnu-uites for which no certain sums of diyah (indemnity) are 
specified, such as the spinal bolumu and pubts, the diyah is to be estimated by 
a jurislii- assL'inWly or llie judge. 

Al-Muwaffaii (may Allah have mercy 00 bini) said: 
'ThesornKtopinhm h fftirt IkvnhmptrmieeamuHian (ofimiemnity) 
accepl in the live euses: a nii mty of ll\e luv elavieles, and any of 
the two forearuis (as then indenmu tet are nireadr ipeeified). Indced, 
eiliniaiion ii adopled only 10 determiiir the ilnr „mmmt iifhtdemnity 
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for fractures other than th, i) Kme.ntioned ones Accord'mg to kgal 
proofs, estimation through juristic assembly (or tkejudge) is obligatory 
'm such ettm as tuhpkd duriiiy, tha wigii o/ ' Umur. . 
Scholars maintain that an estimated suni of compensation for a kind 
of a wound that afflicts a ceitain body pan must nol tsceetl a fixcd sum of 
cronpcnsalion allocated fora more serious wound in the same body part. That is 
to say, the amounl nhikk-imiiiv .•slhnatcd by thejudge to compeiisate a viclim 
for a wound less serious than a honc-clcaring wound must not aceed the fbced 
indemnity paid m case of a bone-dearing wound, which is five camels. 

If the victim complecely recovers atid sulTers 110 complications, the diyah 
(indemnity) should be retroactively estimated on the basis of his state while 
injured, when his state is worth diyah (indemnity) and his life is endangered 
due to the effect of injury. 

Endnotes 



1 Al-Bayhaql (16203) [8/144] and ' Abdur-Raiz^ ( ] 7348) [9/314]. 

2 "Al-Mughni" { 12/166). 

3 Clavicle: A cdlarbone betwecn thc shanlder and the neck on each side of the body. 
4IbnAbnShaybab(2"]2M \bdur-Rllz4q(17M7) [W367J. 

5 [bn AM SluiybjhCn'MM |5;3t,?; „;iJ Ahdur R^ml, ( I 737« i 'fi:jK\ 
6See:- J iI-JWH^ n r(12/16S)- 



Expiation for Murder 



l .pil ion is i l o\ r t Jr i' ui 1 n ii .iiini'iit for sins. There are evidences 
in d-,c Qun'iii : Smmoh (l'iuplwlic 'J i.id i Lmn | ar.d consensus of Muslim schol- 
ars that expiation is uri obiigal ion. Allah, Esalted be He, says: 

"And never is U for a believer to kill a believer except by 
mistake. And whoever kills a believer by mistake - then the 
freeing of a believing slave and a compensatitm payment 
[dlyah] presented to his [Lu., the deeeased's) famify [is 
reauired] unless theygive fup their rigkt as a\ ckarity. But if 
he[i.e. t the deceased]was front apeopleatwarwithyou and 
he was a believer then [onlyj the freeing ofa believing slave; 
and ifhe was f ram a people v/ith wham you have a treaty 
- then a compensation payment presented to hisfamtty and 
the freeing ofa believing slave. And wboever does not find 
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[one or rnnnot afford to buy one] - then [insteadj, afastfor 
twcmonths consecutively, IseekingJ acceptance of repen tance 
from Allah. And Allah is ever Knowing and Wtse." 

(Qur'an; An-Nisa: 92) 
Aba Damid and An-Nasa! related that the Messenger of Allah (PBUH) 
said regarding a rnurderer: 

"Free a slave for him (Le., for the rnurderer) so that Allah would 
free far each part i{ lu '. r (t lu . fy/mr 'mdy) a part of the 
murderer's f rem the Hettftre." 
Espiation is an obligation only i n cases of manslaughter and quasi- 
premeditated murder, O n the other hand, no expiation is enjoined for 
premeditated murder, for Allah says: 

"Bui whoever kilts a believer intentionally - his recompense 
is Helt, wherein he rrill abide etemally, and Allah has become 
angry withhimandhascursedhimandhas preparedfor him 
a greatpuniskment." [Qur'an: An-Nisa: 93) 

There isnothing ra;ardini: opini irm mentioned in Ihiscase. 
It was also related that Suwayd Ibnus-Samit had intentionally murdered 
a rnan, and the Messenger of Allah (PBUH) coramanded that he should 
be killed and did not obligate expiation in his case, Also, when 1 Amr Ibn 
Umayi i i A( -i 'j: t im. ■ li n 'M murdered two men, the Messenger of 
Allah (PBUH) ordered diyah (blood money) to be paid to their kinfolks, 
and did ask 1 Amr Ibn Umayvah to niake iinycn pial ion, The wisdom behind 

i i I i t 1 h i i 1 

from inattentivevicsjs unliltc the major sisi of premeditated murder, which is 
too grave to be alieviated by expiation. 

Shaykhul- Islam Ibn Tayraiyah (may Allah have mercy on him) said: 
"No ezpiation is enjoined for premeditated murder. nor is it for 
perjury. And this is not wmmutation ofthepenalty to be applied to 
thesinner" 1 

Moreover, Muwaffaqud-Din Ibn Qudamah et al. maintairj that: 

' . . 1 ' . ! ' L I , I 1 , ' 

act.foritisjustlikethecast ' . «ier cwvmtttd by a demented 

Hl i j i i t ifahim-,, 

soul, whkh enjoys a state of sanetity and preservation, cq»nlion 
becomes obligatory in thiscase..." 
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According to the above, the wbdom behind the prescription of cxpiaiion 
for manslaughter lies in two points: 

First: Manslaughter is always the result of the murderers negligcnce and 
inattentiveness. 

Second: Btpiation is enjoined due to the sanclity of tlic human soul 
exterminated. 

As for premeditareti murcler, ihwr is no cvpiatioii callcd for in «ich e c<kc, 
as eirpiation Linnn il i i i i t_ithelcss,remoi5e,repentance, 

and giving oneself up to the authorilic:. for relalialion, assuagc a murderer's 
sin. Hence, his duty towards Allah will be fulfilled through repentance, and 
liat Mvmrtk t) ictim'i guardini I m i ;b r ili ti n ui .1 i Ih rai 1 1 in 
forgiveness. Only the right of the victim remains unfulfilled and Allah would 

compctratebim in th w»y Hi p) 1 > 'l"-, 1 ih. o| iiaintamcd h; Ibnul- 

Qayyim i n this regard, as starcd i n bis M-lawisbiil-Kafi (The Suffkicnt Answer) '. 

A person who commits maiulatiglncr agAirtst any ircviobble soul, even if 
it was that of a slave, a disbeliever under a covenant with Muslims, »r a felus 
through assaulting its mother, must expiate for it. Allah, Exa)ted be He, says: 
"...And vkoevtr UBs a believer hy misiakc - limit the freeing of 
a believing slave and o compensation payment Idtyahl presented 
to his [i.e., the deceased's} family lis reauired] unless they give 
lup thetr right as al charity, But ijhe (i.e., the deceasedj -vas front 
a ptople at war with you and he was a believer then lonty] the 
freeing ofa believing slave; and ifhe was front a people with whom 
you bave a treaty - then a compensation payment presented to 
hisfamily and the freeing ofa believing slave. And whoever does 
not find jone or cannot afford to bay onej - then linstead], a fast 
fin two mmiths cmisecittively, Iscekiitgl acceptanceof reptntance 
front Allah. And Allah is ever Knowing and Wise." 

(Qur'an: An-Nisa': 92) 
f o, cxpiatiors is ohligaKiry in !iianslait»litnt vrhcther the irairdcrcr comrnit* 
it himself or with accomplices, dircctly or indirectly, as in cases of digging 
a big hole eitcessively and careiessly, setting up a knife or a poinled thing 
somcwbcrc, or «iminittini; an; siidilikt rrespasses that result in somconr.'s 
death. Al-Muwaffaq said: 

"Eachoftheauomp 1 ? in'tyjt i uMiged to expiate for it, 

asmaintainedbyt m 1".., 1 m re Malik. Ash-Sh&fil, 

and all Sehalu s ,7/ haerpmiw Opinions."' 
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Accordingto the general meaninj; of the- ifori: m riiionetl verse, eipiation 
for manslaughter is an obligation on the murder er with no exception, even if 
he was a minor, an insane person, or a slave. 

The manner of expiation for manslaughter is freeing a believing Muslim 
slave, or. ifone cannot affwd cmancipsitinn, nbsurving fast for two months 
insi r l' it i >rfh menti ling here that the feeding of an adequate 
number of underprivileged people is not a suffitient substitute for fasting. 
So, if the murderer is unable co fast, bis obligation of expiation will remain 
unfulfilled. This is because Allah do es not mention any substitute for expiation 
in the verse, and the availability of aiternative expiation depends on legal texts, 
not on analogical deduction. 

In case the killer in manslaughter is an insane person or a minor, his 
guardian is obliged to free a slave on his behalf. This is because none of them is 
qualified to observe fasting, nol is il permissible to observe fastingon someone's 
behalf. Thus, in case of manslaughter, expiation Ls an obligation on these two 
incompetent persons {an insane person or a minor) because expiation is a 
pecuniary duty like diyak, or a pecuniary act of worship like Zakdh. 

Espiation is necessitated for each manslaughter committed by the same 
person, just like the case with diyah (blood money). However, it is nol ewort hy 
that there are some cases in which killing is permissible, such as killing 
a trespasser, an apostate, o r an aduiterer, in addition to killing in cases of 
retaliation, retribution, and self-defense, In such cases, no expiation is called 
for, because there would be no sauetity for the murdered soul. 

It is important to point out that people nowadays disregard the expiation 
formanslaughter.althoughmanyarekilledincaraccidents.Itusuallyhappens 
that perpetrators of manslaughter are reluetant to observe fasting, especially if 
they have to eocpiate for more than one accident of manslaughter. Hence, their 
duty of expiation remain s unfulfilled. Moreover, it has becorne common that 
the families of the manslaughter perpetrators do not pay o r even share i n the 
legal diyah, and those who share in it regard it as a voiuntary act of charity. 
It is no wonder then that some perpetrators of manslaughter ask for charity 
in order to be able topay the eipiatory money, which hinders the rulfillment 
of such a religious obligation out of ignorance of such religious rulings. On 
the other hand, some swindlers may claim they are under debt to pay their 
expiatory money so that they would unjustly get charity. Such frauds might 
even support their lies with illegal, forged, or outdated documents, so they 
mnst be severely deterred. 



1 See: "Ma/iMu'iif-RHiiwJ" (13/170). 

7. S« Jbnu)-Q»vyh 0 in hr, -.W-*n.vW.r,l K«(f- ( ,»«**•> i (p. 348-350). 
3 SeE: "A/ Afi^ini" [10/39]. 



Qasamah (Compurgation) 



l.trr !ll',t!, i'..ilil| ur;;.lllii!i: lili' lu -liur . ..'l I ■ I, Jl L: d'.Vl 

une from the acaisation ol murderingan innocenl person, Midi procedure of 
l.il mj: 1 1, lili lu lu |i ilh .v, .'il h'i.'ii tl\ ">r* "I ;) r mru, u. I pei-i n is N'u.id. -ilr 
;de:iiili iifhis irmrifei-LT vs rol kniiwn, iiihI «>ir.ct>nc i n nulk-iilai' i'. suvjiijcu-lI. 

I i m. h 11 1 V;., .j,;/; n_ I n n u I i m h t | . 

the authenticity of this practice. It is related in the Two Sahihs on the agthority 
of Sahi I bn Abu Hathmah, 

"ISoili i n ( 1 'i i 'i llm nii'i/ iMiiiiiiii i i " /tor Afits mi « ' ' "11 >, 
toKkaybm. Then I (,„ fi/ounri IMuffdJj /(m Sflfi( wjiife ifie 

■'. 7>" i . I 'l'H i'. V. •i'i'.'Jl' ,".r.ri; .'.'i Wiii'.'n' I I ,' 'h ' i'i ' f ''i ' l'i i , 'i', , ■ , ■ 

'You havt muvdevcdi m n No.'Theit. (whcn 'AbdulhWs 

rWiUi'.vs v.vp,'; j.'iif :ulfi ii:i\! .-Vinil! ,i! l , <si , »i.v.i; i ffi-.- .ljYsSi.m; L T o,' 
AflsA fiWHJ i«M to (hem 'WowW you am oa(fe (that the 
I l ''. ;ii;1 /i! i!/:(i l'i /It-".' r,»^ ;/ ivm lm .«i.'n' ml. n',. '/,; '.''V i 
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narration, he (PBUH) said to them, 'Can you provide a proofP) 
When they said they could not, the Messenger of Allah (PBUH) 
asked, "Wouldyou takeanoath (that the Jewshavekilkdhim)?' They 
('Abdultih's rektives) replied, 'How can we take an oath vihik we 
witnessed nothing?' The Messenger ofAtlah (PBUH) then suggested, 
'Then the ]ews are to dear themsetves (fram the charge) by talang 
fifty oaths! Ihi-y ( AhilnHt:!^ irfath-c?) wUt 'How cnn wetnuf the 
oathsofadisbelievingpeople (referringto the Jews)?' Finaliy, (toput 
an end to the dispute), the Messenger of Allah (PBUH) ordered that 
a hundred camets should bepaid (to the victim's folks) as diyahfor 
the murdered"' 

This hadtth is aji evidence that qasdmah is a legal procedure in Islam 
and that it is an independent part of Sahri'ah (Islamk Law) and ooe of the 
principles of legal riilinjr*. v lu. h |. ulu t.j.i'i/e j;eiu i.\l |ironfs 

The Conditions for Qas&mah (Compurgation) 
l-Enmity 

One of the most important conditions for qasamah is ihe esistence 
nf manfct hostilitv hcnvccn the viedm a r. d tlw <aufca like the casc with 
vindieliee 1 [■ i bes ue individual IcadiiiLS to likely siisencion. The kln KoLks of 
the vietim aie then entitled to take the oaths of anyone they suspect, even if 
they were not eyewi ines.ses of Ihe erime, Shaykhul-Isllm Ibn Tnymiysh (inay 
Allah have mere-y o» himl mainlaiu,- Ikal i!-.ii!ility (borne by [he suspetl to 
the vietim) not the only taetor considered in the case, but there are other 
aspeetslhat nwfcc Ihe aeeinatum likdier m he valid, Miehasa gttiup [ifpeople's 
depaiture from a iertain place leaving a killed person behind, the testimony of 
incompetent witnesses...etc. 
Im&m Ahmad said: 
"I resort to qas&mah if then is some inadequate testimony, if there 
is a good reason for the acctisaiina. iftlwre is luutUiiy (M.ire;i thr 
suspect and hcvk.tu i-ifiiu i i aus for tommitting 

such a murder." 1 
Shaykhul-Islim IbnTayroiyah commented on this saying; 
"Im&m Ahmad mentioned four reasons (for resarting to qasdmah); 
the presence of witnesses whose testimony is imdequate due to in- 
competence, the existence ofagood reason for the accusation, such as 



a group ofpeople's departure fiom a certatn ptace lettving the victim 
behind, the prtsence ofhosMUy towi tlw siifpect and the vktim, 

Ibnul-Qayyim (may Allah have mercy on him) also said: 
"Tbeie are the best bases of compurgation, as they rely on the 
apparent signs that suppart ibeptointijfs. allegmmn and, accordmgly, 
it becomespermissibU /i>r tlw pi,u»l.;tfto take oaths. Thejudge in titis 
casi- )!■ vntitlat, or rullwr vbligated, to cnntlc the piamtiff- in tkis ense 
the victim's tiearcst t retaliatit 1 even thattgh the 

i i f " - ' i 'i i i ss <)/ Ihe erime." 
The victim's kinfolks, however, must not take oaths unless they are nearly 
certain of their allegation. On the other hand, the judge must preach the 
vitlinVs kinfolk on the punishment awaiting those who commit perjury. 

2- Legal Accountability 

Among the condirion.< Cor qanimuh ?s that the suspect muat be legally 
accountable; allegation cannot be made against a child or an insane person. 

3- Availability 

It is a cotidition that the suspect must be able to have comraitted the 
murder. Hence, if the suspect has been far from the erime seene at the time 
when it has been comrnitted. the allegation is rejected. 

The Way QasAmah (Compurgation) is Made 

If the previously mentioned conditions are fulfilled, the plaintiffs, the 
victim's kinfolks, are ssked lo take fifly oaths that they believe a particular 
person comrnitted Ihe murder. The share of each of them in the number of 
oaths should be equal to their share in the victim's inheritance. The accused 
person must be present during the taking of oaths. If the victim's inheritors 
abstain from taking the fifty oaths or from completing them, the accused is 
asked to take fifty oaths that he is innocent, provided that the plaintiffs accept 
his taking of oaths. If the accused person completes the fifty oaths, then he 
is deemed innocent, However, if the plaintiffs do not agree to the accused 
person's taking of oaths, the judge must order the diyah to be paid from the 
Public Treasury. This is because when the Ansar refused to let the Jews take 
oaths, as mentioned above, the Messenger of Allah (PBUH) ordered the diyah 
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tobe paidfrom the Public Treasury, asthere isno longer any means ofproving 
rhe guilt of the accused, so that the murder of the innocerit victim would not 
be uncompensated, 

Scholars dkajiivc regardins :hc legal «msetiuence of a valid process of 
/pisaiuah ifits conditions «'c iulfi'ied and the guardans of the victim havc 
taken the fifty oaths. However, the sound opinion is that if the conditions 
of retaliation are fulfilled, the accused person is to be killed i n qi$tis. This is 
because the Prophet (PBUH) said: 

"I/ fifty men of yon tak? milts ogainst a mati of them (that he 
is believed to bi pi\ y), i i > r ' It -mi ttoexecute 
retaliation)" 1 

Hence, taking oaths replaces, or is regarded as, an evidence. 
As regards the legal conseyet-Hee of a valid process of compurgation, the 
great seholar Ibnul-Qayyira said: 

"Mcre alkgution is noi satfieieat for anv biibiiities to foiiow. If nn 
tillegalion b fcawrf o» prcsumptions utdt as nntcriety and manifes! 
'mslilih , t'ie (,-vi ;iatm ,i«,:u titis tilic^atioii fo !«; utpported via the 
process of taklif fiil mlhs. •■ '•" ' tinlikelv Ihatfiftymen would 
mtjttsll}' ofi-Hff «'i »iHixr;rt «m» of inu.ri'er The hadtth tluu stott$. 
"If peaple are gmnk-tl (w'nol tltey ditim ) on basis oftheir claim, they 
would daim the lives timi pwperlies of persmu, but the oath must 
be taken by ihe defemkmt.,. "' tlecs ao; eonlradit! the oitth-taking 
pmccss v.h.atsot ver. bnt it stiesses timi a inere daim is not ejwtghjor 
gelling the rigli! ofrelaiiolion. ." 
Scholars havc theopin ionthn; ifapcrsondics asa rcsult oj'over-erowdedness 
«nthc/w««'<tfc(Prid» Prij rdurini; peri mingi/iiii'i/ ircumambulating 
the Ka' bah), his diyah is to be paid from the Public Treasury. They base their 
opinion on the following narration; A man had been killed on the Day of 
'Arafah (the ninth of Dhid-Hiiiah) diiring Haji (Pilgrimage) as a result of 
over-cmwledwws. His kinfoBu. wenl tt> Caliph Umat Ibnul-Khattab and he 
told them they had to prove who had murdered him. Ali Ibn Abu lilib was 
present and he said to ' Umar, 

"O Commander of the Believers! A Muslim's blood must be soon 
comptnsated. It is either to fimt ottt who murdered him or to pay 
his diyah from the treasury" 



Cbanrer 10: Oiuimeh ICompiirgalionl 



1 A!-Bakh4rf(6l42) |]1!.m,5S| a,,J .Mli-Mih {«18) [6/146]. 

2 S«s -Al-IkhhymMt Al-l „jltiyvri," jp. -125). 

3 Muslim (4319) 16/149]. 

4 Al-Bukhari (4552) [8/268] and Muslim (MUI | &.•:_".']. 



Hudud (Prescribed Punishments) 



L f id are the prescri u ! j r i <, 1 Ih 1 ^ t j > \ j d 
when corcaLn sins are commincd in order to fovbid reaiiinuilling them. The 
ongin of the legality of these presci ibed punishments is tUt Noblf Qiir';\n, ibe 
Suntmh (Prophetic Tradition) smd the consensus of Muslim «cbolars. 
Siiaykhul- Islam JtmTaymiyah (nsay Allah have tnercy mi him) said: 
"The prescribed p i. i ishmenls •lem from themercy to all creatures 
and dolng whatever is good jbr s hem. Hiu s, fie vrfio exccutes 
ateh punistinutna shauld have the inienliar of tloiug gootl and 
showhig mercy to those 011 wlsam they are imposvd, just like the 
father who seeks to distipline his son or the dodor who seeks to 
cure a patieiu."' 

The wisdom behind ordaining Ibe prescribed punishments is that they are 
means of deterrence, restraint, and purification from sins. They are ordained 
to fulfill the Rights of Allah, Exalted he He, in the first place, and then for 
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the benefit of the Muslim community, Allah, Exalted be He, has made these 
punishments incumbent upon thosc who commit crimes stemming from 
weaknesses in human nature. Thus, such prescribed punishments are in 
the best interest of humankind in this world as well as in the Hereafter. To 
illustrate, the affairs of any state do not settle except thraugh having restraints, 
deterrents, and punishments to be imposed on criminals. Thraugh applying 
these punishments, the disobedient people and outlaws are deterred, the 
obedient and law-abiding people feel safe, justice is established on earth, and 

be seen in the societies that apply the punishments prescribed by Allah, where 
sccuritv, slability, atid welfa'e are achieved m j. ivay that none can deny, In 
contrast tothis are the societies that dispensewith the punishments prescribed 
by Allah on the pretext that such punishments are savage and incompatible 
with modern eivilizalinn. Tbus, tbcsc cnrainunilics are deprived of this divine 
justice achieved thraugh these prescribed punishments and the virtues of 
security and stability they maintain. Whatever arms and high technology 
such straying communities have, it avails thero nothiag unti) ttiey apply the 
punishments prescribed b; ulahforthebei fitol lissi . nts. This is because 
human societies camiof be ruku! only by power and technology, but they 
are to be ruled by the Law of Allah and His prescribed punishments; power 

and technolnj;j < h ei a; mi m , I i exe< ute these legal punishments, 

provided they are properly used. 

H iukl tl i ' | i ] ib h i t i lir } ^ i b ] 

by Allah as twing snvajss.' ivlulc in Tvality they represent divine roetcy to all 
humankind? How could they regard those divine decrees as savage while 
not regardirig the wrongdoiiu; dt>iw by irriniinals ,i< mvfp, though they, the 
criminak, horrifysafe peuple, hari» the inncicctf, mu! ilisturb toctbI pcaieand 
sttliilLry? In f*«, this is the ical «iraj>T>-; the ont whn sht iws mercy lawani 

! I l' ] 1 II 1 I 1 1 1 1] m i I i i i i 

'l 131 31 ' ik-J iiod I [1 ] I 

is n g h t w tang and vice vet sa. [ nih is regard, a poel says, 

"i-'of- ii fyiv r;v, anrf(j!ftl miglit lauk oteaire 
A ud lor o «w teiigne, milcr might taste impurc". 
h ts impermissibk- to cxixulc n preterihed punishiriau «n a culpril tmless 
'h i Iki n ■ ti i> n i s ( i 

The first condition: is that the culprit must be a legally accoumable 
person, i,e. sane and adult, for the Prophet (PBUH) saitl: 
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"There are three (persmu) whose aetians are not recorded: A minor 

UYStii hc reaches fiuberly, a luimtic until he regains his reason, and 

a sleeper until he awakes" 

(Related by the Compilers of Sunan and others) 
Since none of the acts of worship is obligatory upon sudi persons, they 
are more entitled to be exempted from legal punishments, for they are already 
legally unaceountable persons, Ln addition to the faet that legal penalties are 

The second condition: is that a culprit must be aware of the prohibition 
ui the act he has committed; otherwise, the preseribed punishment is 
inapplicable. This is because ' Umat Ibnul-Khattab, 'Uthman Ibn ' Affan, and 
Ali Ibn Abu lalib (may Allah be pleased with them all) maintained: 
"Na preseribed punishment is to be executed except on him who is 
aware of U (i.e. aware that his deed entails sucka punishment" 1 
That opinion of theirs was not iejected by any of the Cornpanions, and Al- 
Muwaffao Ibn Qudamah said, "This is the opinion of the majority ofschoUm? 

When these conditions are met by the culprit who commits a erime that 
incurs a preseribed punishment, then Lt Ls to be carried out by the judge (or his 
deputy). The Prophet (PBUH) used to execute the preseribed punishments and 
so did the Rightly-guided Caliphs. In addition, it happened that the Prophet 
(PBUH) appointed a person to executc a preseribed punishment on his belialf, 
as he (PBUH) once said to Unays (in a certain incident): 

"0 Unays! Go to the wife ofthis man and if she confesses (that she 
has committed adttltery), then stone her to death." 
Moreover, he (PBUH) ordered that Maiz was to be stoned to death and 
he (PBUH) did not witness him being stoned'. The Prophet (PBUH) also said 
conceming a thief: 

"Take him and cut his hand off..."' 
As the preseribed punishment needs ijtihad, and because there is a risk of 
transgressing during its esecution, it must be undertaken by the judge or his 
deputy so as to guarantee complete justiet isuring est-cution. I'his should be 
the way to follow, whether the preseribed punishment concerns violating ane 
of the Rights of Allah, as in the case of zina (adultery or fornicatiou), or a righl 
ofa human being, as in the case offalse aceusation of zina. 
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Sheikh Taqyyu<J-DSn Ibn Taymiyah (may Allah have mercyon him) said: 
"Thclimits H'Jiojf riohd'wu ilvatwHoiilyiijJeil <:<'.rtrtiti peopkarccalled 
the Umilsof Alim i ' 1 i i n , ' ijj ]■'. thg 

and zina. This aho applies to runnmgpublkpropertiet, endowments, 
; l ii i n I mim alim ( > S i > 1 

amongthemost mptutrui! nf < the duty oj rulers 

to pitrsiic them and ewMc the pwiisltmcnts fur vinlating them even 
if without any clmmuits, ,<»<? tatimimia are to be accepted even if 
willmul i ydaiuia vcll. Morcn < a 1 s 

are to be executed without tmy diHimlioii bel ttwrr the honorable and 
the mean, or the mighlyand the weak..." : ' 
It is impermissihle to esecute preseribod pumshments m the mosque, 

Rather, they are to be raecuted outside it, fo r Hakim Ibn Hizam (may Allah be 

pleasedwith him) narrated: 

"The Messenger of Altali (PDUH) jorbotk cn-aiting qisis (legal 
mlribulim), redting pattry. tv extxnting prvseribed pumshments 
(hudM) m the mnsijue."* 

The poetry meant in this hadith is the immoral one. 
Ii) addition, om is prohibited toimercede to prcveiu i's«:iili]ii;apri-scribed 
pimishmenl ailer i! Has rt:;u:ht:d the judge. arti ii: is alsn prohibited tar thnse 
in anthorify ti) accept any intercessinn m this coiloiT:]. This is beciuise the 
Prophet{PBUH)said: 

"If anyami mtercession kuulas the cserMum «f one of the 

p , I Imi I i i re/nrs u/j, f Ai uwlk 

He has ordained."' 

Moreover, the Prophet (PBUH) said to the one who wanled to pardon a thief: 
"Wby tiid yon nol do llhil befo'r bringhig bini Ut mc?"* 

Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"!tis prohibited tosi emlcxt i < bedpimishmentwhether 
t iiiem And it is atrmty 

prohii u i II i , j, i ( lishmetit 

M sfopji i i i l nresen i < < i i 

stieh reiutvis - ihaugli he i.< ahk to e.wttie U upmi linu u tlie atrse 
vfAlluh, Itu: i,jij;i;t-, imil \ll '1J 11 >!. , inti, rdlogefher."" 



Ibn Taymiyah added: 
"II h impermissibk to get money from a thief, an adulterer, 
a diutik, a bandit, or itu liku, la slop exeattiiig n pwscrilvd 
immslmwnl, aMw f/ifcf '.'!;""';■ « im,,/ .'r' //«• Ireasnry or to any 
other person. Sudi money i.t deeme,! i!! rollen and evii. sti ij lin- 
ear m tuttliority rirecptf il, tlien lie is cotisiticroi lo be iomniilliiiji 
two cvil dernds, thefirsl i,< prerenting (.'k- e.\eaitien o/a preseribed 
ptinishwent, atidttwteetmd h hiking UI eolteii imwey. linu. sneh 
a person (who turepli sneh ,i bnhe) alnuidons wlud is obligatory 
and does v/hat h pmhibited, ll is unammously agreed that the 
properti' takeu (as ,i bribe) jroin „n miiiitere,-. „ liiief, n driint e, 
bandit, tindih, n likes. to (../• 1 ' v '' ">'•••:: ■' pmerihed punishment, 
is evit and ill-gotten money, and it is aniong tlie mosi evii Ibingi 
that spoil Mnslims' ajjain. ll also aa.ises the violability of the 
one m authority. his disrespect in the hmrts of people, and the 
dimimshmentofhis potver.""' 
Thisi* becau.se nothiog can rtoiurimes aiids*fcgiwrd Ihesodetyagainst 
thdr evils but Itu- esiablishnK-n! nf ilu- preseribed pLLitjshj;ien:s againsi 
perpetrators. Howevei, repbcing the Itgfil pimislimeitts wilh mere fines, 
imprisnnmenl, nr nicbliki- immvaled p.^ilivi.- pjrmhmenLs, leads otily lu 

Oli i Mi(//'s;sehi-laisi>l'[sliimii: Jnrisjn ;iJn:u'! .--Uhto (I ui L the enmesforwhich 
«ecuting tbc prwcriW puni>.li.iioi>u i* «Wijoiiin-y an- fivc: Zini (adultory or 
lornicalion), Ihd'l: b.imlitry, dr.nlOiii: nHiwieants, and false accusacion afzlaa. 
As forerimes other than tbese fivc. ihey irisi email tlistrclkmwy punishmenls, 
as will be explained later if Atiah wills. They also maintain that the severest 
kisMng is ibai cxeeiiied a.s a pnitishment Ini' huniLaLion, ilieii liiai Uvt laise 
atcirsarion uf uheieas ilu- U%hiiij| l'or lirmkin? hilmctaM» is- less severe, 
and i L j u ieast is that execuled as a di5cretii>r.ar\ ptinishrtiriil. Tbis ij because 
Allah, Esalled be Hi. sirCM.iv 'hal ihc punisiimenl fi>r cf«t> in panicufeir rmisl 
be severe; Allah says, 

"...and do not be laken hy pil y fnr thrm in Ihe retig'wn H. e. law j 
of Allah..." (Qur'an: An-Nur: 2) 

Whatevcr si" Umi iIkii: uinilt<ilit>ii in s'.i icvuiisin ss is i, t bc less with regard 

to be graver than fbrnication. 



Furthermore, jniii'/is maintain that if the offender dies during the execution 
of a prescribed punishment, the executer will be liable for nothing, for he has 
been carrying out the punishment prescribed by Allah, in the way ordained 
by Allah, Exalted be He, and enjoined by His Messenger (PBUH). However, 

dies, the former becomes liable for diyah. In this case, the death of the one 
being punished has been the result of the transgression of the esecuter, so the 
case becomes similar to murder rather than a prescribed punishment Thus, 
the executer becomes liable to pay the diyah; this opinion is maintained by 
Al-Muwafraq (may Allah have mercy on him> who said, "We do not know any 
jmistic disagreement on this ruling." 
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Prescribed Punishments for Zina 



ivi")*s vw i liat llicju-V «* :iiv .li-pul} him wU-va. Ilir ctcailior. «I'iht- 
punijhmcni mr ;(;;,-,' (adullcrv m UVm, :i: .uklilion. (hr .•v.v.rtion nuisl 

wNivwtl Minic Mii-w» m. -'■■II for MUI-. K\afe«d Iv ; (c, s»y« 
".. . And let agraup o/ the bdievers witness their punishment." 

(Qur'iin: An-Nur: 2) 

/««i is t>nc rf t Ih- ir.nsi ;;nruv,is almcs jr.il 1 1 : ■.- , n:' Jiff,- n 
thedegreeof immurnlily, vnlul.K^. ;-iJ i::;liiuv,. \\\ illush ,ii L ; li : ivk, ; i ., l SU al 
inkn-cursc «Uh a inanko •v.im--,n, oiinmilliiifi huvM. -m J haiim: ■vsiul' 
•nicrC'Vjrso h m» urii-hh >r's wifc jif lli. ■ - nosl «riovivj-f lvx-- nf .■,■;!,■;. 

Moxr.iwr, is a majui -.m , ts u rvsulls i n alu. i.tl>k i-»r.s-.<jiu-iii 

<■•>■ Hich tis liiiir.tl iiis«rr.iy ain' J. n iUmuh 1 1 1 . 1 1 kad Ui (|i.<iiii:iriii»n and 
ii-iMiiiusnunk-tUkiii •iiro>ii i : |>f..|<l.- .m) ;.. ihcii kx k «l nmtual suppoi l m 
rfthu-misncj».. Il ;■]«> i :>iiM-, i-i-. corruplam jn.l il.-M rucikui oJ'ull it.-invH 
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of human Hfc. Ouc to such grk-vous (niisoaii'ihts n\ -'mu. Allah, R\allcd 
be He, has prescribed a severe punishment for aduhai y, ramflt sinning 
lo dcnih, or h^liin;: aml b.mishmciH in eess <>)' i'ormcation. Such scvcre 
pumshments are decreed as means of deterrence and avoidance of the 
resulting moral and social diseases that afflict society. That is why the 
Lawgiver of Shart'ah firmly prohibited committing zina; Allah, Exalted 
be He, says, 

"And do not approach unlawful semal intercourse. lndted, it is 
ever an immorality and is evil as a way." (Qur'an: Al -Isra': 32) 
Therclore. Allah has prcjcribcd n-vi-rv iwiiisbroeros Iur comimtUng the 
sin of zina. 

Faaihs define zina as follows: It is the committing of lllegal sexual 
intercourse in the vagina or the anus. Ibn Rushd ( Averroes) said: 

"11 is tvery sexml Umvottrse that luippcnt i» «m' cirmmslamvs 
other thmi vniiii auniiuyy o'- -.oiiui »,,iy h- liioii^lii ,t< muningc, ><r 
witb om-'s rfinv giri 1'hif h '.ohiiiiuioaslr wetl npon f/v Muslim 
seholars, but they kave. disagreed on wktther what may be thoughtas 
nuirriafyia» /in*ivn( un-nlng lin- pm,r>lwil pmmttmrnt "i- nol." 
Iflhe perptiratur di ilkyi. tnwl iiiUitimiM-. malr nr lemaic, U. manied 
and legally majoi i i. c. i t ;hc cm is adutteiy), he./she isto be stoned to death. 
'l'l'.is is the opininn iDaiiuauiec. hv :\w nur. nt reiiainus kno',<.-]edge d! the 
Prophets Companions, the Successors of the Companions, and those who 
fnliowed Ihein in lin 1 varinus Islaniic .-.lau-s ibouirh dilisivnl oras; none has 
disagrai-d uji (liis opinion «fcV|H tik- «h.nijiK's'. lu addilion In iliis, sloninn 
to death as a legal punishmeni for adulterv is stated in the Hunilah (Tradition) 
of the Messenger of Allah (PBUH), and clearly shown through the Prophetic 
sayings and aetions that are recurrently narrated. Stnning the offerider to 
death in case of adultery was also mentioned in the Noble Qur'an, then it 
was abrogated in unidin;; hni iis ruliiij; i s si i II valid. Ithad been stated in the 
followingverse belmv il nas abrnistal: "Andwhen an old man (i.e. a married 
man) oran old woman (i.e. a married woman) commits adultery, inevitabty 
stone each one ofthem as a deterrent [punishment! frem Allah. Atid Allah is 
Exalted in Mlght and Wise." 3 

Sumiri" [is dealli ni L ase ofadiihci v is idcarlv Matcd in Ibe Q.jran (lluonj-li 
the afoiemenlioucd «w lli.it «•■» alnns'.aii d in n-ording but not in ruling),the 
rec u r re i :LS i u 1 1: , i lu ,1 n J 1 1 1 f n> n s a i mi s i .1 ' \ i n s I i i - 1 sd iol ars. Howevcr, th e Kh a rii ites 
as Wfll as snini- similar Minde:n wnU-rs hliw darcd In deny il. Inllnu lilg lln'ir 
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of Muslim scholars. % B 3 E 

The man suppuaed lu be umbi»! ' is the one who has already had sexual 
intercourse with his wife in her vagina, whether she is Muslim or non-Muslim 
(U', a ChrUtisui "f ;i Jcvv), pmvidrd bolli Mu- marricO eouplc «re adull, sanc. 
and free, nol slaves. i lowever, if any of rhese conditions is not fulfilled in one 
nfihe [«u spniiM's, ilicii Hk stalc «i ihsiiii U nol Juli "iJ k- J. 

These conditioas ean Iv suiHinarizcd ih i.iIIi.wh: 

1 - The seiual intercourse must be done in the vagina. 

2- The seiual intercourse must be within a valid marriage. 

3- Helli di the hvo spouses musl be itdtilt, sanc. aml ikv pmons. 

The married person is singled out for stoning to death because he/she has 
already g;n1 married ,1 ini heeome aeuuair.ted H'illl abd iiienee lm:il enbeaful 
scx«s: juletdHir.se and aware ,>f the via;.' u sak-yiiard inuselt' a>yinsl sudi 
prohibiled sevaal .iliaiTV Wi .1 person is seppo.-ed |» liave kilnuil how 10 
abstain l'rom aimniiltiiij" adullei-y and emisciiueiidy ironi sulierini! Hs k'«al 
punishment. Thus, there is 110 excuse for him/her at all, as s/he has been 
completely favored over single people (through marriage), and whoever is 

favored by Allah ovcr otltcrs la*' gllill is mtire iir.n mis. a ini Nias- sii. b a ptTstm 
deserves to be punished more severely. 

If a legally aircoimtable iree person eoianiils iiu-niralion while he/she is 
not in a state of ihsan (i.e. not married or previously married), he/she is to be 
lashed a hundred lashes, as Allah, Exalted be He, says: 

«The [tmmarriedj woman ar [unmarried] manfound guilty of 
sexual intercourse - lash each one ofthem a hundred lashes..." 

(Qur an: An-Nur: 2) 
Thus, lllt' preseribcd punisliniail iur jdullery, ivlm ii is slnnijig to deatli, 

offender of fornication is to be lashed instead of being stoned to death, as his/ 

her case involves a kind olCwiiHe. I bus, die Ide uia loi-uie.ilor ii spared, ve; 

s/he is to be punished for hi-dier sio hy hu: iitig all his/herbody through the 

severest kind of lashing, Allah, Exalted be He. says: 

"...and do not be tuken by pityfor them in the religion [i.e. lawj 
of Allah..." (Qur'5n: An-Nur: 2) 
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This mami llul il:nv jJtouU) K- i», iikivv unvaid t'urnkators owiccrning 
the execution of the prescribed puiUNhincm, .-uaidi I : i. ^ 1 1 i 3 1 s ■. . Mureover, Allah, 
lisnhrt! Ih- I U:, addr'Cisos IV «xcuul«r suiiiiy: 

"...ifyou should believe in Allah and tkeLast Day..." 

(Quran; An-Nur: 2) 
That is, there should be no mercy in such cases if the executer is a true 
Mfcvcr. J* Suilh <Mii:ls t'irmn-.-ss in ;ht iclh'ious .illairs aml csertisig all L-fknl 
toestablishtheirrulitigs. 

lt is authentically stated in the Sunnah of the Messenger of Allah (PBUH) 
ihar a f.wnic alm- i. idIh-KuksIki) f.tr .1 ycai In .i.i.liibu lu I j.Jiing him/her. Thal 
Ls because it is related by At-Tirmidhi and other compilers of Hadith that: 
"The Prophet (PBUH) executed the punishment of lashmg and 
banishing (the fornicator), and Abu Bakr execittt'd ihe piinishment 
<<;k t .ii:,u ,i<kil;im /."ia . m. ii, 1 (o/ ,ji 'L'ipdn t ' t , u,Uiltltrp!:ii,Jiiticn! 
oflashing and banishing'"' 
Moreover, the Prophet (PBUH) said: 
"W/im an nnmarried ulilk cimimils fotnianion with tm unmar- 
rmifemok (llny shtmU nrciwi <•- hwidredlashesand bantshment 
for ayan? 

If the adulterer is a slave, he is to be lashed fifry lashes, as Allah, Exalted be 
1 k', siys cniiceniing lemak- slaves: 

"...Bui once they are sheltered in marriage, if they should 
commit aduttery, thenforthem ishalf the punishment for f ree 
lunmarried) women..." (Qur'an: An-Nisa': 25) 

There is no dii'fure.Kc bfUveen male and female in this regard. The 
rtrcscribed piinishment mentioned in the Qur'an is lashing. Stoning to death 
was also metitioncd in I lu: Qm-':in «s lho prewrilvH |>u;>Wimeru Ibr adultery, 
yel Lt.v iviirding ivas abrogaled hut iis mlin« is -ail in favee 

The punishment of banishing is not t» be raecuted on slaves, for it harms 
tlif inttival til'their masters. In adJitiun. Ilicre is nothing mentioned in the 
Simmili srating that a slave should be banished in this case. The Prophet 
(PBUH) said concerning the case of a salve giri who amimits formali ion 
wliik 1 nn- ht'i ny in a state ui' i.; nol sheltej'LHi in marriaj^: 

"If si if tvmmite hniiuiiimi, then hsh Iur: if.-Ju- aiminhs i! agahi. 
Ihcn lasis hr.r ayuin: rrrnf ij she n-pails is ftir fa (/i/f r./ /iipicj, 1/1™ Jas/l 
herfor(athirdlimc)..." 7 



Chapicr 2: Premi bed Funishmcnli foi Zina 



However, he (PBUH) did not rnention banishment concerning the forni- 
cation of slaves. 

The prescribed punishment is not to be executed utiless the case is void 
of suspidoii of zina Udultery or fornication}, for the Messenger of Allah 
(PBUH) said: 

"Avert piiiiishmenls in the case ui 'suspicion as much as yon ctmf 
Thus, there is no prescribed punishment applicable to the one who has 
sexual intercourse in the following cases: 

1 ■ If one has semal intercourse with a woman mistakenly believing that 
she Ls his wife 

2- If one thinks one's marriage contract is valid while it is not 

3- If the validity of one's marriage i s controversial 

4- If one is unaware of the prohibition of zind because of being a 
new convert to Islam or being brought up somewhere away from 
Islamic states 



"Al! the people of reh < 1 'f' > n i wkom we have 

derived hio wledge uiiaiiimtnitly agrct! Iha! llu: aeatliun t>f prescribed 
ptmisltments shouldbe averted in the case of suspteton: 
Infact.thisisanaspectoftheeasinessandleniencyofS/iarj'flAdslaraicLaw), 



"...And there is no blame itpon youfor that in which you have 
erred bui [onlyforl whatyoar hearts intended. And ever isAiltih 
Forgiving and Merciful." (Qur"an: Al-Ahz&b: 5) 

Among the conditions that obligate eneaitiug the prescribed punishment 
on the offender of zind is that there must be certainty that s/he has committed 
it, Such certainty cannot be reached except through two ways: 

The flrst way is that the offender confesses four times that s/he has 
committed zina. This is due to the faet that Ma'iz Ibn Malik (may Allah be 
pleased with h i m) confessed to the Prophet (PBUH) four times that he had 
committed it after which the Prophet [PBUH) applied the legal punishment 
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to him; he (PBUH) kept refraining from punishing him three times, unti] 
M»*fe «jnlcsscd Ibr ihc fourth lime. If cmilcssiii" Ics.s (dan luur limes hati 
been enough to «Lecute the punishment, the Prophet (PBUH) would have 
executed it on him ai any of the ihree rimvs oCainfession. 

The confession is not deemed valid unless the of tender declares that he/ 
she has committed zina in plain words. If he/she does not mention the siri 
ofiint! i ii rhc confession, thcn no piiiiishiiinu is applienble.as rheoffender 
might rneart any prohibited act of lust that does not entail a prescribed 
punishment, unlike zina. That is why the Prophet (PBUH) said to Mi'iz 
(m.iy Allah bc plea.M-d iviln I h m i uhen the lallcr -joniessed lo 1 1 u- Pmplicl 
(PBUH): 

'Mayh- yon /wiv (Mi/i- kasa! Inr, uinkal tit fcir. w /twtef r»l /ter 

When Ma'iz insisted he did it, the Prophet (PBUH) kept inquiring until 
there were no other possibilities. 

ivlmvover. i( ihe nf Tender rcvanls bis/her eonlcssioii hclbve the e\eeutin!i 
ol'lhe punishment, he/she musl not lu- poiiislnd. 1 lus is illusrraied in llie nav 
the Prophet (PBUH) continued asking Ma'iz (and others in othei cases) i n 
casi: the laiier hiki.-. liis cmnVssinn p.iek. Alsu, when .\i,V i/ Irietl (nesaipe while 
being punished and rhen rhe people caught him and stoned him to death, the 
Prophet (PBUH) said: 

"Why ilid yon no! hmv him, it* ia- migfu reptil atid Allah would 
accept his repentance?"" 
The seetmd my to 1 1 :a< h i ertainty eonceming a case of ziriA (adultery or 
fora kation) is the presence of four witnesses. Allah, Exalted be He, says: 
"Why did they /mJuj slandered] not pro/tua j 'or itfour witnessest..r 
(Quran: An-Nilr: 13) 

Allah also says: 

"And those who aceme chaste women and the» do not produce 
four witnesses,,." (Quran: An-Nilr: 4) 

Moreovcr, Allah, Exalted be He, says: 

bring agamst them four [witnesses] from amongyou..." 

(Quran: An-NisS': 15) 



The conditious Ilir thc validily of teslimony in the case of zina: 

1- The four wiincsscs must tcslii'yagainst the adultererforthe fiirnicator) 
at the same place of assembly. 

2- They must testify for the same single case of a uri, i.e. their testimony 
must concern the soiw spedlk cm* of zina committed by that person. 

S- They must deseribe ihe cojn:nitled sesuai hlU'rcourse in a way that 
puts aside the pn s s ih i I i t y ( > i V i i :i i n i i [ 1 i i ig any sin other than z'mit. Th is is 
hecause some acfions pn.vcdiiu; ih r «s. u I oiirieoiirse do not deservt: 
the legal penalty for zina, such as Itissing and foreplay, so the witnesses' 
testimonies jnitsL he made ekar tu pui askle anv dmibt. 

4- The four witnesses mus.1 be jusi men, for neither the testimony of 
womtn not thal of wicked, dissolute people is accepted 

5- There must be no defects invalidaring the testimony <:>( any of tiran, 
such as blindness or the like. 

]f oneof ihese eonditiom is i'ot fulfilled, then thc preseribed punishment 
of slanderirlg must be executed upon the witnesses, for in this case they are 
considered slanderers. Allah, Ejtalted be He, says: 

"Atid those who accuse ekaste women and then do not produce four 
witnesses - lash them eighty loshes . . (Our'an: A n -Nur: 4} 
Scholars unjnimously agree [lial :i in" proven by any ni' the 

aforementioned two way». namely confession and testimony. Yet, they disagree 
on whether rl jOce is a third \vav that can provc L, :iamcsy preenaney, as in thc 
case when a woman conceives while havii miflicv o hosband nor a master 
(if she is a slavt- giri). Some oi thc sebolai* mjinlaiii I hal liiis case does not 
entail a preseribed punishment o n the woman, for she may be pregnant due 
to a doubtful marriage or compulsion. Other scholars believe that this case 
deserves ejtecuting the preseribed punishtnenl as longas the woman does not 
claimany mall«r of sospicion concernittg her pregnaney. 
Shaykhul-Islam Ibn Taymiyah said: 
"Thi< ruiing - ihui t; preenaat womnti r-iio .'r./s itcitiicr a intsbuuJ 
nor a master is tv ite i r e,ewi'v />irii, : sKv/ ■ h' Ihc onc hnov.'n to havc 
btvn amvcd out at the liirres nj lln: Riyhtly-guided Catijihi, and it it 
more consistent iriti: f (re Ivgal frinciftes. Moreoren it is thc afmthm 
maiiuaiiied by the se/m.'nrs of Median; i! hiuai an tlic faci tltat 
uncertain possibilities are disregarded."" 
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Furthermore, Ibnul-Qayyim said: 
" ' Umar Ibmtl-Khattabjadged that the wcman who becomes pregnant 
while having neither a husband nur a master is to be stoned to death. 
This is the opinion adopted by the Miliki School, and U is the more 
valid of the two opinions attributed to Imam Ahmad, being based on 
irrefutable evidence, nameiy the woman's pregnancy," 
Justistlteprescribedpunishraentistobeexecutediricaseofzi«d(adultery 
or fornication) when its conditions are ftilfilled, it is to be enecuted in case of 
sodomy, nameiy having anal sex, whidi is an evil crime and an ugly perversion 
contradictory to natural dtsposition. Allah, Exalted be He, said regarding the 
People of Prophet Lut (Lot) who used tD practice sodomy: 

". . .Do you commit sucb immoralify as tto one has preceded 
yon withfrom among Sie worlds [i.e. peopks]? Indeed, you 
approach men with desire, instead ofwomen.Rather,youare 
a transgressing people." (Qur'Sn: Al-A'raf: 80-81) 

In fact, sodomy is prohibited according to the Noble Qur"an, the Sunnah. 
and the consensus of scholars. Allah, Exalted be He, describes the People of 
Prophet Lut as committing an unprecedented immoral act, so such people 
are devianls in this world. Allah also describes them as being trespassers, 
transgressors, and criminals. Thus, because of the ugliness of their sin, Allah 
prmished the People of Prophet Lut with a punishment that He had never 
afflicted any other people with; He turned their town upside down and rained 
on them stones of hard day. In addition to this, the Messenger of Allah (PBUH ) 
cursed both the one who practices sodomy and his partner", Shsykhul-lslam 
Itm Taymiyah (may Allah have mercy on him) said: 

"The most valid opinion mamttimcd by the Prophet's Compattions 
is that both thase who practice sodomy are to be kitted, whether 
they are muhsans* or not." He added: "The Companions of the 
Prophet have not differed on killing sodomites, and some of them 
are ofthe opinion that a sodomite is to be raised to the lop of the 
highest huilding in town and thrown from there, foliowed by stones 
thrown at him." l> 

Al-Muwaffaq said: "As the judgment of killing the sodomite is unanimously 
agreed upon among the Prophet s Compantons. they att have acted in accordance 
with that ruling. Yet, they have digered regarding the way a sodomite is to 
bekilled."" 



Moreover, I bn Rajab said: 
"The sound opinion is that a sodomite i s to be killed, whether hs is 
muhsan orMH.forAlhA l:xtilu\ilh: ffc. «y-* (nbmit the sodomites of 
the People of Lut), '. ..and rained upon them stones oflayered hard 
cI«y(Qur'an:Hud:82)" 
ln this connection, Imam Ahraad said, "The prescribed punishment for a 
sodomite is anting to death, whelhc.r itu has pvviottsiy mari ied tir nol." This is 
the samc opinion maintained by Imam Milik and ollrers, and it also ouc of 
thetwoopinions attributed to Imam Ash-Shafi i. ThU i'. breause the Prophet 
(PEUH) said: 

"Ifyou find anyone committiug the deed of the Peopte o) Lisi (t. e. 
sodomy), kill the otte who does it, and the one to whom it is done."'' 
(RdatedbyAbu Dawud) 
According to another narration, the Prophet (PBUH) said: 
"...kill the upper and the Inwer (i.e. Ihe two partner;)." 1 ' 
Am«ng the acui of sodomy is having amil .vsual inkavomsc with one's 
wife. Allah, Eialted be He, says; 

"...thencometothem[i.e. wives] front where Allah has ordained 
foryou. Indeed, Allah loves those who are constantly tepentant 
andloves those who puri/y themselves." 

(Qur'an: Al-Baqarah: 222) 
Ibu 'Abbas, Mujahid, and others, maintained that the lawful sesuai inter- 
course meam tn llic vviv is ih jl madi- iliroutii one'j n-il'e's vagina; "front where 
Allah has ordained foryou" 

lnaddition, Ali Ibn Abu Talhab reported t hal Ibu Abbas said: 
"The verse that reads, '...then come to Ihemfrom where Allah has 
ordained for you...' (Quran: Al-Baqarah; 222) means that yon 
Musi haw saatal mterwunc tntfy ihrottgh the vagina aitd never 
exceed it, having it etsewhetct *•/«*• wr , kvs imything of the kind is 
regarded as a tmnsgressor." 
Whoever has anal sesuai ioicnaiom: u illi bis wifenmst receive a deterrent 
punishment. Ifsucha person continues committing i; then it is obligatory for 
bis vt i fc to ask for separation from him, for he is such a low. villainous person 
with whom she must by no means live under such cireumstances. 
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Prescribed Punishment for Slander 



Jc-iiw ■! im<''J J- ■ i'- 'i i cil i.lulti' ;. I- tiiii.itir.i ,n- 

sodomy. ]t is a prohibited act according to the Noble Qnran, the Sunnafj and 
ih.- ciHisensu!. »f Muslim «citnlare. 
Allah, Exalted be He, says: 

"Amf those n*o iitYif.«v L'/iij..it' liiiiiiLu iiuif !?«•« Ji! aotpmducefour 
witnesses - Josfi fftem «i,jJif)> tosftes ond rfo not accept front them 
lestinwny crer uj/t-i- A ml «ir (ia- tk-fhtntly discbedient." 

(Qur'an: An-Nur: 4) 
The legal punishment foitheslandererinthis world islashing, the ivuvlimi 

.1- lori;,)» n I i».: ii !i ' n lu- . ui 1 \ I lu [ m i b n i < m Ik 
I lei eafter, it is stated in the verse in which Allah, Exalted be He, says: 

"Indeed, those who lfaisely]acatsecimste, uitawareandbelieving 
wotttett o re cursed in this world and the Hereafter; and they wili 
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have a great punishment. On a Day when their tongues, their 
hands and tjieir feet wffl bear witness against them as to what 
they med to do. That Day, Allah willpaythem infult their true 
[U. deservedj recompeme, and they will know that it Is Allah 
Who is the Mardfest Truth [i.e. Perject in Justice]? 

(Qur'4n:An-Niir; 23-25) 

Moreover, the Prophet (PBUH) mentio n ed slander as one of the enormous, 
destructive major sins when he said: 

"Avoid the seven most destructive major sins." 

Ffe (PBUH) pointed mit that among those seven destructive major sins tvas: 
"...slandering (ha>!:\ jm.jiiiiiv Micving women (i.e. women who 
are so chaste that they ate even unaware of immorality)." 

Furthermore, Muslim scholars unanimously agree on the prohibition of 
iJandei, iv!>iinlinj; i! :;>; onc n! l!:e niaiiir siil'.. 

Allah, Eialted be He. has ordained a deterrent legal punishment for the 
slanderer. If a legally accountable person falsely accuses a chaste person of 
comrnitting adultery, tormcation, or sodomy, the slanderer is to be lashed 
eighty lashes, for Allah, Esalted be He, says: 

"And those who accuat chaste women and then do not produce 
foar witnesses - lask them eighty lashes..." (Qur an: An-Nur: 4) 

The verse indieates that if those who accuse chaste modest women do 
not produce four witnesses to testify to what they have daimed, then they 
(the accusers) are to be lashed eighty lashes. It does not make any difference 
whefher the acc used person is a man or a woman, but women are mentioned i ri 
particnlarbecausetheversereferstoaspecificincident.andbecauseslandering 
women is an uglier and more iecurrent deed than slandering men, 

This punishment is ordained to be executed on the slanderer in order 
to preserve the honors of Muslim s from profanation, to safeguard innocent 
chaste people against such offenses and obscenities, and to protect the Muslim 
community from the spread of sin and corruption. 

The mu.hs.an person, defaming whom entails the legal punishment for 
slander, is the one who is free, Muslim, s a n e, chaste, andable lu have semal 
intercourse. Ibn Rushd (Averroes) said: 
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"Scholars have uiiiniinh'nsh <igm,i ilui the slnndered person musl 
have thefollowingfive chamctertstics (to regard the case as slander): 
Ugal majorityfreedom, chastity, Islam, and the ability to havesexual 
intercourse. If any of these conditions is not fulfilled, the applicatian 
of the punishment for slander becomes invalid."' 
Carrying out the punishment for slander is a right belonging only to the 
slandered person; it is dropped if he forgives the slanderer, and it cannot be 
executed eicept upon his request. Thus, if the slandered person pardons the 
slanderer, thelatteris tobeexemptedfrom theprescribed punishment. However, 
the slanderer in this case is to be discretionarily punished to deter him from 
going on slandering others, which is a prohibited act that incurs the curse and 
the painful punishment of Allah as stated in the Qur'an. Shaykhul-IsUm Ibn 
Taymryah (may Allah have mereyoti him) said, "Scholars unanimously agree 
that the presaiiKu 'milisimu nl u» slumici ;'.> nol in h. >:x«i'.l,;-i txi:iipl upon f/ic 
request of the slandered person."' 

[f someone slanders an absent person, he is not to be punished until the 
slandered person returns and aslts to execute the preseribed punishment or if 
it is proven that he has asked for it in his absence. 

Words of Slander are of Two Types 

1- Plain words: sudi words imply nothing but slander, so the slanderers 
allegation of intending something other than slander is not atceptable 
in this case. Slander in direct, plain words includes such enpressioris as 
"yon adultcrer," "you ib m i talon" or "yon sodomite." 

2- Allusive words: such words imply slander along with other meanings, 
so the slanderers claim of intending something other than slander is 
acceptable in this case. Slander in such allusive, indirect, metonymic 
words includes such expressions as "you lecher," or "you dissolute," 
or the like, In the latter case, if the slanderer daims that he means 
something other than adulteryby calling the other person a "dissolute" 
or a "lecher" his claim is to be accepted and he does not become liahle 
to punishment. Thisis because his ivoi.-tl.s ari- ailnsiw and they mdicate 
other meanings, so there should be no punishment according to the 
legal rule that States, "Legal punishments are averted i n the case of 
suspicion." 



xpiu-x:r[iuh)ani> Disate iuinakv i'unishmknts 



If the slanderer accuses a group of penple of adultery while they are far 
abovesasptcJon,!* 'l"' Ifiwi. f (I p. ficafi* otc lown, then noprcs ribcd 

II nisll 1,1, b X. ■ 1 1 1 l 11 t I I i f I I i 1 tl r ITIK r; nh j ,|. , ||, ) 

This is because il is certain llisil such a, persim is tdling a [i,:, sn nn shame 
befalls the atcusrti wm. Slill. lio is n» rcccire a di.scretionary punishment to 
give up such offenses and obscenities that involve a sin entailing punishment, 
evt-n idiom; of the arcused person* asi» for it 

If any one slanders a prophet, lie is regarded as a disbeliever, for it is an act 
of apostasy. Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on hira) 
said, "Skudering ihc H'/w» o/She Pmphtt (PBVH) is the same as siam/ering the 
Prophet (PBUH)himselftht landt < co s tered an apostate"' 

Concerning whether the slanderer's repentance is accepted if he repents 
before the slandered person is acquainted with the slander, Shaytul-Islam Ibn 
Taymiyah said, 

"The sound opinion is that i! differs f mm one person to another due 
to the diffemicvs i i p r j. t maintam that H 

the slandered f\ n t >. i ni ' ImiA ihen the repentance 
i, i' Ini ia 1 1 Bm th andend persen 

not know, then the slanderer's repentance is accepted, vet he 
shtwM pmyjm the slandered person trnrf ask A ilahi fargivaiesfjbr 
slandering him..."' 
Thus, it has became obvious how a dangerous organ one's tongue is and 

how gricvous what one utters could be. That is why the Prophet (PBUH) 

rhetorically says; 

b f i ' 'i i wt «m» pil l' ii i j 1 1 
upon theirjace, othei tl in t' e out <mt o) tl h tongues (U. the 
verbal sins)?"* 
Moreover, Allah, Exalted b e He, says: 

"He [i.e. manjdoes not utterany word except that with him is an 
observer prepared [to recardjr (Qur'an: Qafc 18) 

S o, one rnust keep one's tongue away from saying what is prohibited, 
ii i i d sa i i 'i i i t i II i - 1 i 1 

He, says: 

"O yon who have beUeved,fimr Allah and speak words of appro- 
priate justice." (Quran: Al-Ahzab: 70} 



1 Scc: •Kkkm>lAI-WtM,r O. «»1. 

2 See: "Majmii ut-Fmdwa" (32/ [ V». 
.1 Stc: ".W<,/™.i ■ u l-fM, m r (32/1 19). 
4 Sesi-W,^™ "'■>"<•""'»" (3*541). 
i.M-hmiidilii.VnnlS tl|. 



Prescribed Punishment for 
Intoxicants 



"O you whoharebelieved, indeed, intoxkants, gambling, fsHt- 
rijklng on] stone alters (to ather thtm Allah}, atid divining 
arrows aic bui defilement frmn Ihe work ofSatan, so ovoid il 
that you tnay be successful. Satcai only wants to cause between 
yau animosity and hmred through Mmicmit* and gambling 
and to avert you f mm the remembrance of Allah and front 
prayer. So wit! you notdesht?" (Quran: Al-MMah: 90-91 ) 
Moreover, tlie Prophet (PBUH) said: 
"Every benrage tllilt bOoskMa is pranib-ted (to diirik)/"' 
(Related by Al-Bukh&ri, Muslim, and otlier compilers of Hiidilhs) 



~- i ■■ n i ' i ' ! ( : n m onarv pu ntsh m e nts 



ln another hfidith, he (PBUH) said: 

"Every mcbriimt is uji intoxk,t„l, imd cvery intoikant is prohibited." 1 
Thus, every beverage that intoxicates when taken in large quantities is also 
prohibited to be taken in small quanlities. lis ii is still ealled tvinc aftcr all, 
whether it is rriade of grapc juice or anything else. 

'Umar Ibnul-Khattab (may Allah be pleased with him) said: 

"An intozkant is that which deranges the mindf 
Moreover, Sheikh Taqiyyud-Din Ibti Taymiyah (may Allah have mercy on 
him) said: 

"Hashssh ii impure accordmg to the pre.pnnderant opinion; it is 
prohibited whctlter i; ;>aoxtcattt or not. Hashish that mtoxicatcs ii 
prohibited Mamling to ittc w!<ntiiiiotnas>n-cmrnt o/Muslim scholars. 
Its hartn in sume a s/ vdiisgnnw i ha > 1 1 Inti of winc h bagan to appear 
in ihesbtih century A. H. (ojier W/ml,)"'" 
Hashish and all other dmgs are among the most destmctive means that 
ruin the Muslim yiiutli nowadays. I'hey are tnnsidered the most dangerotis 
weapon exported to us by nur enemies. They are propagated in our lands by 
the Jews anti their agents suas m destroj Muslims, enrrupttheiryouth.hinder 
them from benefiihi^ their soeiet ics, from striving tur their religion, and from 
defending their nations againsl Iransgressors. In sudi a way, many of the 
Muslim youth have become narcotized, living either as dependents on their 
soeieties or in prisons. These are, regrettably, the consequences of the spread 
of narcotios and int.Kkams in the Islamic countries. There is neither might 
nur power eseepl in Allah, the Musi I ligh, the Most Great. 

In^cants are by all means prohibited, and drinking is impermissible 
whateverthe ca«c may he: it is impermissible to drink for pleasm e, a:, medica- 
tion, for quenching thirst, or for any other reason. 

As for the prohibition of drinking intoxicants as a means of medication, 
the Prophet(PBUH) says: 

"It is not a remedy; it is n nuihidy." '' 
(Related by Imam Muslim- 
ln addition, I bn Mas'Ad (may Allah be pleased with him) said: 
"Allah has never luude yotir <vnu ily in a prohibited thingf 



If a Muslim willingly drinfcs alcoholic lk|uor u:' mylliing mixed with it, 
such as cologne or suchlike perfumes that contain alcohol, while being aware 
that it intoxicates, the prescribed punishment for drinking is to be imposed on 
him, for the Praphet (PBUH) says: 

"Ifanyoiifdrink; ,m iiiia.\ita:il, Ihcn hish him."' 
(Related by Abu Dawud and other compilers of Hadith) 

The prescribed punishment for drinking is eighty lashes. ' Uraar Ibnul- 
KhattSb (rnay Allah bepleased with him) consulted the people as rejjiirtfs llie 
prescribed punish i iiltiI fur drinking intt>xkant». Thereupon, ' Abdur-RahmSn 
Ibn -Avrf said: 

"Mala U tlK si» 1 1' l' «j tiie iiyjilesi pt,wit*;i pimtslwh.<m cigluy ktfes." 
'finis, ' L'nuir onvnlftl i! :ls dsihiy Linlii.'s. 'l bon. ht wroli- to Khalki Ibnnl ■ 
Walid and Abu 'Ubaydah i n Ash-Sham (the Levant) informing them of that 
new ruling, (Related by Ad-Daraqutni and others)' 

Thai incidcm m» h-Hih-wiI l>y rrnih ihc Mith,iiinin and Ihc Au&ir aml 
nont of them disapproved of the new ruling, 

m (may Allah have mercy on him) said: 



"In fact, ' Umar madethepreicribal fniimlmwttt for drinking thesame 
atthat efdtmdtr(U: dyfttykuinvi. atidihe Campaniom ratified titis 



Moreover, ShaykriuJ-Islam Ibn Taymiyah (may Allah liave mercy 01 

"Aeeordiiig to Ihc Hunilah tmd the , mapmu, of Muslim schafors, the 

IHVzyribai pimi hment J i < lari} mavtise d 

be decreed by the judge only when necessary, as in the cases when 
peopic become uddieted ia ah uiioi and ihey tur naf delcrred exeepl 
thrtmgli more lasliing" 
He also said; \ 
"The sound opmion is that raisiay ilie imnislttttent for drinking from 
forty to eighty lashes is militer eampletely obligatorSnor completefy 
prohibited. Rather, it depends on the diserelion ojt\he judge, jus/ 
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as it is penitissiblc lor him (,. r.v,; rrfst ijtiiiad (legai remcming and 
diseretiou) as regards tlie way ojlashing" 
The preseribed punishment becomes incumbent upon the confessiou of 
thedrinkeror after the resi i mm n ni'iwo i lisi wirnesses. Yet, seholars disagree 
concerning the one who smells of alcohol and whether that proves his guilt 
or not Some maiiitain thal the preseribed punishment is inapplicable in this 
case, and that only a diseretionary punishment is to be carried our. Others 
say that the preseribed punishment is applicable to the One who smells of 
alcohol unless he claims somerhing rhat makes the case suspicious. The latrer 
is the opinion reported to have been maintained by Imam Ahmad, Likewise, 
it is the opinion of Imam Malik, and it is also the opinion chosen by Sheikh 
Taqyyud-Din Ibn Taymiyah (may Allah have mercy on him). Shayfchul-Islam 
Ibn Taymiyah said: 

H'lm has cir, iinwaiMhi/ ,••.•«:• luresproving kehguitty vfdrinking, 
like the smell af akohoi. is ittmc deserving to be punished than the 
one whoseguili h proven by n ititesses or confession, as both may be 
true or false (unlike the smell o/ alcohol). The Prophet's Companions 
unanimously agree on this opinion"" 
Moreovcr, Ibmil-tJayyLm (may Allah have merey m him) «M; 
"Both 'UmarandlbnMas'ddjudged that the preseribed punishment 
is to be carried cut on the person who smells of alcohol, whether he 
is a man or nol. None disagrcai on that nuigment of ' Umur unti Ibn 
Mas'Mthen 

The danger nf in;oxii-.;inl.i L, ivalk pravv. (I is llie cunning means used by 
Satan to mislead Muslims. Allah, Exalred be He. says: 

"Salon only wonts to cause between you atdmosity and hatred 
through intoxicants and gambling and to avert you from the 
remembranceof Allah and from prayer. So viSlyou notdeststf" 
(Quran: Al-Ma'idah: 91) 
In addition, wine represents the mother of all evils. The Prophet (PBUH) 
cursed ten persons related to wine, among them aie those included in the 
followingfttldiffi: 

"Allah iiaiiin sai ivinc, the one who drinks is, the nne who serves it, 
the one who selis it, the one who buys it, the one who presses it, the 
one /or whom it is pressed, the. one who conveys it, and the one to 
whom it is conveyed." 15 



Ui.i;^lt4. I'ivsuikj run;^h IHlIK k>. lnui\iL.I]sK £| ^ 

In the narration related by Ibn Majah, there is another one added: 
"...andthe anewho eats up itsprice? 

Thus, all Muslims should resist wine firmly and courageously, through 
blocking its sources and imposing a deterrent punishment on those who 
drink or promote it. This is because wine leads one to all evils and sins and 
alienates one from all kinds of goodness. May Allah spare all Muslims its evils 
and dangers . T^e Prophe t ( PBUH } pointed out in a had'ith that toward the end 
of time, some people woulddeemwineperraissible;theywouldrefertoitwith 
other names and would shamelessly drink it . Therefore, Muslims must be on 
their guard against such wicked people. 
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Discretionary Punishments 



Frnm I lu- jui lstiL pi.ml ot i L-« .i Jim.iv! imjIJI i | i .-.I i i i 1 l ■ i i L i- j di ,L-q 'iiiMi-. 

UlU 1 LL^L']ld'J(.i U' J>l L-\ : 0nl U r IUJT^dliillLi Jlld I IV. JlS£tVSsk>r.. ]l LS Lh ] H C I Ll IllOanS tif 

honor and respect, for when One is ckterred through it and refrnins t m m 
iv-iinaiDinii. nri k\nm 5 -s iiioiv lmiiorableand respectable. 

As for Ibc roling «r lho disc.-i'iionary pumshitu-rii in Islam, ii isobliintoi» 
ro be carried our for every sin Ibs sv-likli llu-iv is rdther a prescribed 

j'L,i][sllt]li::i! lK>l i.'\p!LUi^lK Vslu'llu'- il is i:.I.I1,.\I lu C>'\ MljlU'lK]!^ pil ih ibik-j 

or abandoning something obligatory. A disc-ctiomiry pnmishmerit is to be 

tvCCCiltett K) lllt: iild^r in fase lu- lijttfc h iHtli-iit'ial l» .lji|>ly il. yrl «In- ;ud;;i- is 

lu ii up :f hi' iot-s i>diL-:-.visi\ I -.m mini; dis^ r L -iu-n;-n punishmc:i;s Jm-s 
nol nsvd In hc jctjuiMod. si i ;ir. 4i$riXMii i'- U' lic JislM leniirih p-.mishc-d 
even wLthout tbe nrnui-M ol'lhc »g|;n>siii -htmhi; it depends upon thejudges 
disyic-Lioii. as ciims-s JMTly ss reuaids lho ticjsrre oi'vruirmiiy smd Iivi;uc:ki. 
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The sound opinion is that there is no fixed discretionary punishment, but 
i f the offense is related to a sin that already has a prescribed punishment, like 
zina (adultery or fornication) or theft, a discretionary punishment should 
never reaih the amount of the prescribed one. 

A discretionary punishment may reach killing if necessary, suci) as killing 
a spy, killing one who seeds dissention among Muslims and severs their unity, 
and killing one who invites people to abide by something other than the Book 
of Allah, the Quran, and the Sunnah (Tradition) of His Messenger (PBUH). 
Thus, kilhng as a discretionary punishment is applicable in suchlike cases for 
whkh there is no deterrent punishment other than killing. 

Shaykhnl-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"Titis is the most jitst opinion, and it is stated in the Sunnah and 
the tradition of the Rightl) guidtd i aliphs. To illustrate, theProphet 
(PBUH) ordered thnt the husband whase w l/e tutuk her slave giri 
lawfulfor him (to have sexual intercourse with) was to be scourged 
a hundred iashes. Likewise, Abu Bakr As-Siddiq and Vmar Ibnul- 
Khattab ordered that the man and the woman who were/ound in 
one bed (though not a married couple) were to be beaten a hundred 
Iashes each. Aiso, 'Umar ordered that S_abtgh was to be scourged so 
severely (as a discretionary punishment),.."' 
Shayfchul-Islamadded; 
"If the intention (behind the discretionary punishment) is to repel 
corruption that would not be n-pcikd execp: thrmtgh killing, then 
killing is to be executed. Thus, when the offender repeats the same 
wrongdomg as he has not hem Affmt I by the pn saibed punishment, 
then he is regarded as an assaultmg person whose aggression cannot 
be stopped ezcept through killing, so he is to be killed."' 
There is no minimal limit for a discretionary punishment, as crimes differ 
in the degree of aggression and according to the different circumstances and 
ages. Thus, some punishments are referred to the discretion of the judge who 
should decide according to the necessity and the public interest, provided his 
discretionary punishment accords with what Allah has ordained and avoids 
what Allah has prohibited. 

Just as discretionary punishments may be esecuted through lashing, they 
may also be ewcuted through detention, slapping, admonition, banishment, and 
the like. Shaykhul-Islim Ibn Taymiyah (may Allah have mercy on him) said: 



"A disrramuiry punisttiiMitl m,iy fv ,idminist<mt liiwugh reviling 
the /ioiiuj- of the inm-gressor bi' tn/;»^ ./jhii, /i>r L-.Yiinip/e, yon 
vpprtssoi 'm You {ransyessor; atid dismisshig liinifrvtn theassemlity 
(as a sign of dtedain),." 

There is a hatfKft in which the Messenger of Allah (PBUH) says: 
"Nobody should be lashed more than ten lashes untess hehhe is 
guilty ofa crime that entaits a punishment prescribed by Allah" 

(Related by Al-Bukharl and Muslim)' 

Tliuwr scholars who permil m.iLiii^;! disavt;..n,ir\ fnuiidimenl more than 
ten lashes argue thal llv plirast "iijrfcss he/she is guilty ,;/'„ fr/me f/lat enfoifc 
>i pmisUmcm prtuHM by Allah" 'here means "unless he enceeds oae of the 
limits set by Allah", which is acteptable in Anibic. Thus, they argue that the 
sins that incur more than ten lashes a re those related to prohibited matters, and 
the prohibited inartci-.', ai-e iht limit.- set by Allah. .Vi t-«i%bij>ly. a diseretionary 
punishment for a certain crime is to be decided according to the benefit of the 
punishment and the gravity of the crime. 

It is impermissible to cut off one of the parts of the offender's body, to 
wou n d him, or to shave his beard as a disc retionary punishment, fo r this causes 
liHiULilinn ;mj tiisJ J^LL JCintrUL. ]1 !!. ;iLs:i 1 1 tipem i ::isi bl U> appk 1 a disinT imuirv 
punishment through something unlawful, such as making the offender drink 
wine as a punishment. 

Whoever is notorious for hurting people or damaging their properties is 
to be jailed until his death or repemance. I n this regard, Imam Ibnul-Qayyim 
{may Allah have mercy on him) said; 

"Such a person is to be obHgaterily detained. This i s the opinion 
maimained bymm ry Muslim »M, m. imri it sSmiM not hcdispittuble, 
as it is in the besi interes!* of Mtislims and a way nf spurine thetti 
wrongdoing" 
He added: 

"H'ortijrj; ( rs rr nilcr entails firmnesi. .«> u ruler shoidd na! Un:k 
J'iriiiiti'ss «s lotig us he is acling in :itaml,im:c ir/ffi the Shariah 
lislumk Uni'). Acbicving jusliet- i f wlinlever hw is regitrded as one 
of the laws prescribed by Alluli. TIk fmliey i itu' dchtevcs justia: ani 
m-ver bc said to contmdiel llh: Sliurfalt. Sot nnly doa il „gnv mlh 
theShari'ah, bui il is also cotisidetcdom- ofits integral purts. We call 



X l'Rt.SUKUi [■■.!) ANIMIlMd I ||>N.\KY PUNISI IMENTS 



n' ,t "pi>!:, r" rrw; !:' , , i I (.'.r .m!',, 'i J i I k i f i 

is r»Jf o/f/ie ■.■ssejili.i/ i.tJnimc fiiivi raflwf iJmh a polky. Tv illustrule, 
the Pmphet (PBUH> once daaimtt a .»<«< a*f> mu dfftiKd o/ a 
crimt, and (nmidtcJ mtotbcr wan who i«>s ,!,yh.<<-,/ «Vii s-ipu ol' 

Isi illl! tpl i\ l Iht iWlWlVf /vj'jf i i v: f/jrrt Wf pcTsrjfj J /n l/ / 

berdauedarfreal i>i • 1 i (x; i/u-rr Mngnolorim» 

forcorruptwri amtcvH, ■.lisugivis wth llx W,wwV%.i//fcWr.> Kiti/n-p-. 
«ito.W |m«i< >7«>ril</ 'v inmiflKtt Of -iyji:- ol' ilicir guiit appear) 
dini tim*' i» uiakority >.WU m>( M ,'Jir ilijl'.'iiS o( mspMS tv!i,.:ti 
by cuitom iinci cvnventian:"' 
SheikhTaqiyyud-Din (raay Allah have mercy 011 him) said concerning 

"A discnttiotitiry piwislnmw Audi /«• ofiftlieil l<> /rW> irfa> fo>W 
juhA-cs fi'.c. snnfce ckarmcrs), those who play tricks wilh fire, and 
the like" 6 

A diseret initttry [niMishiiu-r.i shnukl alsobeappliedtowhoeverdispaiages 
t he Islam of a Muslim or makes f un ofh i s re li g i o lis i i e s . 1 i k e w i s e . a d iseretionary 
ptinishmum is lo K' npplk'd lu ul'.UL'V(.'r ailk li TUtiiimu ";i huni" unti whoever 
calls the one who visits graves (and idoiizes the dead) °a liajji", and the like. 

Moreover, if tliu a>mpl,iin;inl i... |>mvm lo :h-,i I Lirmu] ihe iccused person lo 
btinnocentofthc chajrj&idcgvtl bi ihr formvr. si disiTrlUinary puiiishntcnt K In 
be imposed on the crjmplainant. He should also be liable for a compensation for 
the injustice and wrongdoing he has done to the accused person without right. 



1 See Ibn TaymiyahsMaj'mu ul-Fa/.iH.fl (28/344). 

3 Al-Bukhari (6848) [12/217] and Muslim (4435) [6/219]. 

■I .Ahli :>^ ud ,:.!(,.«!) | A: Tinmdhi l i -L:! ! |-t.-2S" ;n:d \r-\j„.i'i i-Wil I |t.'l.iV|. 

5 Kee the fnotnole in *f-«nW /ll-.WirrW |7,'351 ]. 
d Set the fboulDle in/r-SW Al-Murb," [7/352]. 



CHAPTER 




Prescribed Punishment for 
Stealing 



Allah, Exalted be He, says: 

lAsforj the thief, the male and thefemate, amputate their 
hands m recampense for wkat they eamed //.*., committedj 
asadetenenl IptiniJuitciii! j><>itt Allah. -\ml Alluh is !.:s,ilk;i 
in Might and Wise. (Qur'an: Al-Ma'idah: 38) 

Moreover, the Prophet (PBUH) says: 

, i i , ringthatis worth 

,i ilttmin ,;(',■,■ fi'/i(.(. Mf :.!,:><■:.' 

)r IKkiitio l. Muslim ^ l:i:L,r» i, i.i:Iu.usl;- ;:s;iL'Oil i!. l' 

nccosilv CUIIiltKUt'flhtf i»ik; • ••'llh- i'liel i l ;'.; n< i 
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The thief is a corrupt member of society; if left, his corruption would 
spread in the body of the tijcion. Thus, he ihidilln' rtsiraincd by applying the 
suitable penalty to inhibit him, Therefore, Allah, Eitalted be He, has le s; i,iahV ; 
cutting otl'tJw hand uflhc thid"; sudi an unaisl hand lltat reariies uut for what 
is ntit rightful for it. such a hand thal destroys rather tlian constructs, and takes 
lather than gives. 

Stealing is the act of laking a property stealthily from its owner or his 
deputy while the thief is subjected to the Laws of Islam and the stolen property 
has reached the nisab, 1 provided that he has taken the stolen property from a 
repository for «afckccping objeets ofthe kind. It is alsu ,1 i-oinlnitw, 1» reganl 
the case as theft, that the owner of the stolen property is procected by Islam, 
and that there is no doubt that the offender has no right to take it. 

Thus, there are certain qualities that must be fulfilled in the thief, the stolen 
Pl:mhi. lIu^liik'iipmpa-iYLiiiJ dteiii.iiiiu-rol'sk'alm», andali these i|uiililies are 
induded in the afoivmciil ioncil dehinilinn. Whetiewr anv nf'these conditions 
is not fulfilled, the hand should not be cut off. These conditions are: 

The act of «baling musi cnramiti«il «calihily. oilimviM. the presaibmi 
pimishiiirn! iiUiiliingdu- hand off is nol tobet:xe<:iited,aswhen the property is 
plundered publidy or is usurped, for in such case the owner of the property can 
scek lidp and punish the oppressnj and [he usurper. With regard to this, Im&m 
Ihnul-Qayyiin says: 

The penaity of cutiing off the hand is to be execuied on the thief 
raihcr than l/ie phtmknr mut Ok ttsurpcr, as it is impossible to for 
guarded againsi him. for lu: uhe thief) digs out houses, rips open ' 
repositorh» ot i»vf>erfk* bnuks ih* unit. te i/cmihif i'fi'/frr 

httml m- re ii.it r api ain unotlui divnagc 

wouhi a^ravate, and hardfliip nvtiU gi-ow severer" 1 
Moreover,theauthoroftln I cniitletl \l-lfi,il> ilktnonstratum) says: 

and tltc usurper. ./.:*;«(.• tk- <;r,mtv <>l tlim rrmw and their *fti, 
no amputation oj the hands if to lic c\eeulrd 011 any of them. It is 
pcrmkvble to piveeiil their argivssion by nieans of di« .■,■»//.■.■ j i i-y . 
punishing. Imig imprivmna». ,m,l ticifi rem peisaiiy by coisfiscating 
their properties" 

]'[i:-ll:u-ir.tm\ |» cxccuU- ihc pruwriln-il pu :i isll :]l enl M ai i ijui I A ion. whii: 
is stolen must be an inviolabJe properl y, for what is not deemed a property is 

r.i'L i:u i ^ L. h k- . s-.i.:i-, Ul^ i nsULUll-. II I s \.\ a:i r ; i^'n K LV., L:ltn\ icant s. I lic s'.vinc 



and the dead animals. Also, concerning what is considered a non-inviolable 
property due to its owner's being a disbelieving warrior against Muslims, no 
amputation is to be exeeuted. ThLs is because the blood and property of such 
a person is lawful. 

Iri addition, to execute the punishment of amputation i n stealing, the 
stolen property must notbe less than the nisflb, which is three Islamic dirhums 
that equal a quarter of an Islamic dinar. This amount cari be estimated by 
companng its value to what equals it in other currencies or by estimating the 
value of the stolen properties according to each age. I n regard to this ruling, 
the Prophet (PBUH) says: 

"The hand of a thief is not to be cut offbutfora tjuarter of a dinar 

(Related by Ahmad, Muslim and other compilers of Hadith) 
Diiring the lifetime of the Prophet (PBUH), the value of a quarter of a 
dinar, which was made of gold, used to equat three dirhams, which were made 
of silver. There is aclearwisdiuu in uitliii:ii:i_; such iimount for fheprescribed 
punishment of amputation, for such amount cari mosfly suffice a person and 
those he provides fbr in a day. Thus, it is worthy of consideration that a hand 
is to be cut off for stealing a quarter of a dinar though the indemnity paid 

for cutting it off U fivc humhvd di -s. This m Iht,uik- when it is honest, it 

is precious; whereas, when it betrays, it becomes worthless. Abui- 'Ala Al- 
Ma* arri, one of the atheist poets, objected to this saying; 

A handwbos indmd golden pieces 

Wherefore cut olijo- ai'Hiini: u r/rmrter of a dinar? 
One of the Muslim scholars replied to him saying: 

Henesty made it tvhuthk: twmyn! madu it dmiper 
So, mind the Wisdom afthe Creator 
Among the conditions that must b e fulfilled for amputating the hand of 
the thief ia that the stolen property is taken from its repository. The repository 
of a property is the place where things are usually put for safekeeping, because 
depositing something indicates safekeeping it. The repository differs according 
to the kind of property, difference of places. and the ruler's being just or urjj ust, 
and his power or weakness. For example, the valuable properties are to be 
preserved inside houses, Stores, and fortified buildings and the like under 
secure conditions, and so 011 according Co the uaturc ofllit preserved property 



x iw.si:mm:nAM> ihsckki ionakv i'UNishmlnts 



and the customs ofthe place. I knce i i ,i proyvMy i", sioku f mm a place which 
is not considered ,i rcposilory ol" such a ;hin>;. a* «vhen a lliiof stcals from a 
building whose door is open er t rum a broken repository, then m amputation 

There musi mil be any dnubl uu [lic side ofthe thief. That Ls, if there is 
iiny dmibl ll-iU miy iustih ihe ihie:' slealin;.;. ther. bis hand is not lu b c cut off, 
according u> the foi<tf/li «l' Ihe hruphel i l'HL'H) in which he says: 

*A*rtjw««/roti>i«* in i/rc ' iiiC offinpii h>n as much asyou tren."' 

Thus, Ihe penally ul' ditimi; iiP Ihe hand is not to be executed in case 
sonicone stcals l'roi n los lalim-* pmpeiii ..r Ironi hb. sons pruperty, m cat b of 
them hasarigfitmthepropertyoftheother. This conjitutes a doubt thataverts 
lheei.ee u; um u1' (Iil- [ivu rilieei |vn,illy. Siniihiriy, everyonc ivho is entitled tu a 
riehi i n ,1 property and takes from it. his hand is not to be cut off. However, it 
is prtihihind for such n [h'smisi uitlttnicli «i ■iil; ihus, lit- musi be pimished for 
iiuin;; this and ilv jiiiipn h. he has lalvn i»u»t be itlunifd to its owner. 

In addition to the above-mentioned conditions, theft has to beproved by 
oneoftwoways. l u Hlly, ueu -.ipriyht e.ien musi lesli'y i» ihe (hel'l anddescribe 

order to remove all other doubts and po.ssilnhties. See.ondly, Ihe thief may 
confcss iwicc that he has slolen, This is basedon the following htidi'h ivlaleJ 
by Abu Dawud: 

"A thk'f a'/.v ri.'iiiii'fril >,'<-.■!, 'Vi.n; nv/.- ;im»>iti»c<f tefcw l/h' Pioplu-i 
(PBUH). TheProphet (PBUH) i.ud t,. i,im. 7 .A. nol ihrnk you havc 
ifok-n! He (the tlmV urlu-i 'J 7;,(" ' f'Jie Propfief fPflt/HJ re/wared 

PropAeifPBt/HJ-in i f , , Ul was done." 7 

Theconfessiun ide I n- a thief' musi i nehule a tleseription of the way he has 
commirted stealinc in order to i l-I'i i i i- ihe |umibilily llul he niighl mistakcnly 
nelieve ihm his hand mas; he aeipuli-.lee: ivheie.is Ihecase does nol email m: eh 
s yenellv. Morenver. iliiv lwl|w eslo'p'ish ivhed'.er the eondiliuiis i>l ainpuLiSini; 
the thief s hand are fulfflled or not. 

The person whose property is slolen must redaim his property. In case 
he does not, the penalty of cutting off the hand is not ta be executed, since 
property becomts ullomiliic by die permission of its owner. Consequently, if 
the owner does not demand his property back, then it is possible that he has 
allowed the accused person w tuke il, and this amstitutes a doubt that averts 
the eiecution ofthe legai penalty. 



If Ihe coiiditions for cutting off the hand are all fulfilled, it is obligatory 
to amputate thethiets hand Thereftm, his rtghl harui is u> he oIT. Thi.i \- 
according to the way iri which 1 Abdullah Ibn Mas' ud (may Allah be pleased 
with him) used to recite the Qur'anic verse "...amputate their hands..." 
(Qur'an: Al-Maidah: 38) as "...amputate their rigiit hands..." TIu: pusition 
of ciiUing is from the «-riil joint, ns U.ck.n.l i* the orgnn iw uses in steahng; 
thus, the thief is punished by destroying such a raeans. After amputating the 
hand, the proper treatment should be appjied in order to stop the bleeding 
and cure the wound through the available incans of medication. And, Allah, 
Eialted be He, knovvs best. 

Endnotes 



i M-l!ukl]L\ri(67B9i 1 1 >■-. i"| .11.1 \kivin :-i *n: |h.'is!| 

^UMlinLl U hkll L'L.NllJ:; eWlLllMli: 1 I IVS.. I I U C L I p L I II 1 .4 ll I 1 1 L' M | , | UI lll J \ . I 1 1 I 1 1 | ^ 1 1 1 ! UlC 

thiefs hand. 
1 See riim Al-Alumttjijnn (2/6] -63) 
- *cc ihi --n.it. m i.-i.v.i,' ti 1 M,.,,» 

5 Al-Htikhari (67!tl1)|li.'li:|. .M . . , I i 1 1 1 l,i.V.t,i |(,: i;:.- 1, Alu ;>.iv,i:J [.:.»:;, ,,.MV,| „ ati 
An Ko«n (4W) HM-WJ 

n.', i n ulun 1 1 i i liiJiij ti :,u| 

7 Abt) DAwM (4380i [4/353] An-NasS'i (4S92) (4/435] and Ibn Majah (25»7 ) i 3/247|. 



Prescribed Punishment for 
Highway Robbery 



Aliah, l-jtalled bc H<, wants Muslim; to walk safely thtimgh His land. for 
iiiLtn-thanj-ing bt-iidiK nureasang iheir ] f tiis.miin itiii gnod i;Ui<m; 
^■ilh iheir rdatives and helping one anoilier m virtue, jiditL'ousness and puri v, 
cspccially wiiei i u l ht: 1 i ' i 1 i i perfunu th i 
Htijj (Filgrimagej and 'Utnnth (tester Pilj'rinni^). Thus, whtwvttr iiitt-nds 
to ohstruct pcoplc's coLirsc, or tenor i z o tliem 011 ibcir jiiiirEitrys, Allah has 
legislated a detorring penalty to ehminato sudi an obstade and harui Ironi thp 
i „- JMuslim UI l r.salttdbi lle.says 

"hideed, the penalty Jbr those wka wage war against Allah anti 
His Messenger and strive upon earth [to cause] corntptioti h 
none but that they be killed or (rudfied or that their hands and 
feet be cut offfrom opposite sides or that they be exiled front the 



lattd. That is for them a disgrace in ihis world; and for tkem In 
the Hereafier isagreatpunlshment. Exceptfor those who retur* 
trepcntingl b • i r. nur <irr < /i i , apprchend] them. And 
binw that Allah a forglviug »nd .\h-rcijnl." 

(Quran: Al-Maidah; 33-34) 
The meant warmongers in the aforememiiined nubk (Juranic verse who 
strive throughout the land causing harui and mischief are the highwaymen, 
who harass people i n the desert o t inhabited areas and seiie their properties 
publicly not stealthily. 

It is stipulated to ateatit thi» prevribttl [Vnaity «m '.lu- biybu'aymen that 
what they have seized be tantamount to the nisab of theft, It is also stipulated 
that they have stolen from a rvposilnry, I i ke H-uing t lio property from the 
l'»"* 111 il» wvner while being in a cuatan. Also, 1 lu- higluvav robbery must 
be proved whcther rhrtitigh ;lv liii>Jnr.iyiiiri-s iwn cnnlcssion ur tkva^h Hk- 
tcslimony of Iwn uprighl mm. 

The Itgiil piimslmu m?- hijilnv.iyiiH-n arc lu recehv diika li oiiLnii |<> llicir 

• W'bocvcr kilK itnd sri/r» | vories |ir»>|xrlv fe. I» hc ktllcd aiul cmi'ilicil uulil 

his erime is well-known. Sudi a person must not be pardoned according 
tiuhL'ciiiUL'iiunoi'Muslim v Imliirs .k sLaluti hy Jbriui-.Majiclbir. 

• Whoever kills willmul sei/in^ ani pmpeiiy nuist be killed without 

being erucified. 

• Whoever seizes the property without cominitting murder, his right 

hand and his left leg are to be cut off at one time, then the bleedirig is 
to be stopped, and then he is to be rdeased, 

• Whoeverjust terrorizes people mi the w ay withoi.il committing murder 

orsci/iny air) properti nnsl lucviLaJ Ironi the [and causing bi m lobi; 
homeless. He should not be allowed to stay in any country but should 



"Indeed, the penalty for those who wage war ag 



but that they be. killed ur crm-ifad ur timi iheir litmds andftet be 
cut off from opposite sides er that they be exiIedfrom the land..." 

<Qur'an: Al-Ma'idah: 33) 



'■■ 'unk-: : -'l l m lik v' l'unbli 



Accordingtolhi.-iipi]iiiiii .niopiLi' iiy 1 1 1 e n i .1 i 1 1 1 ih m lis' VWfearly Muslim 
.^huiiirsl. ihii, noWc vcrsc wis ivwiiVii irtvir.mijs ihc :ij{Jin.ivinuii,and ihis is 
t lif bas* »n which iIh-j fiiumi «i Iheir iiHlgmcmv W'ill: iv;;ard lu tbk Im.im 
Ash-Shafa'irelated that Ibn Abbasfmay Allah be pkascdVith himjsaid: 
' ) ' i i i' i i' 1 i 

; ilkdtutda ucifit d ij U bui do iiolscizi t> >paties, theymuil 

be kilkdmthout bting crutified. Moreaver, if they stize propcrties 
without killing, their hatids and feet are to be cut offfrom opposite 

■ hl't's. // tflll 1(1 t I i l fj i n su m, ftr n 

propt-rties, they are to be exi!edfrom the land." 
If some highwaymen commit niurder, the death sentcnce must be passed 
onthemall. If some of fhein comonil iinmlcr smcl cilhwrs sdze the prnperty, .ill 
of them are to be killed and crucified. 

Ifonc "f Midi kmdils rcpnus hclbic btini; apjwhnuii't!, the penalties 
pnocribcd conccrniiig hfs crimc, sudi »>• cxik\ .mi|nilxing a 'x>nd anda fimi a m) 
inevitability of killing, are to bc annulled. I loivt-vtr, llie righls owed to human; 
must be icdeoned, be it a soal, alimb, or a pmjiirh ia'-;; 'nihilmu:: ol";i.'';j,(, j. o., 
legal retribution), except if the bandit is pardoned by the rightful daimers. This 
is based on the noble Qur'anic vcr«c in wliidi Allah, focalted be He, says: 
"Exceptforthose whoreturit IrepentingJ beforeyouovercome 
f i. e., apprehend] them. And know that Allah is Forgiving 
and Mercifiil" (Qur'an: AKMa'idah: 34) 

Iri this respecr, Shaykhul-Isl&m, Ibn Taymiyah (may Allah have mercy on 
him) said: 

"Muslim s, i'inA)." riJu.'jrijjHnu.'' tiov, a! 'tua ;t n hrv. mym ,i 

thiej and their liku «re Imni^lu lo imiicc k;/ist; : (/:<■ rtikr. or the /niije, 
. nl i 1 1' i i i , i n aji i 'i ■ i i impas d f»i f/u m i 

notammBat, but It mual Ih- exeausd mu i) titer n-fvirt smeerety"' 
Thus, the ejtception of repeirana- nie:i; linieri in the noble veise is only 
applicable before they are apprehended. So, the one who is penitent after being 
apprehended is still considered among those on whom the legal penalty must 
be esecuted. This is based on the general meaning indkated i n the previous 
noble verse. Moreover, accepting the repentance of the bandit after being 
apprehended may be nsed as a means to suspend ejtccuting the legai penalties 
preseribed by Allah. That is, it is easy for the one on whom the penalty must 
beexccuted to prelcml lilai lie has repenled in order to be pardoned for the 
oiTenses be has committed. 



\ ISIs; niiMlAMH'Kjii-.-liUV'.l» 'UNIMIMEN-IT! 



lfa[iyoiieisaitj.,fe-d, he has iherighl tode&rui ltmi*>ll'«gainst the one who 
watus m kill him, ordishonorhim by rapingany of his female relatives, such as 
his motlv, his d a u g liter, his sister or his ivilo, arusurp his property or min it. 
Thus, one Kas the right to defend oneself in such cases, wherher rb« assailant 
is a human or an mintai. Hmvcvrr. mur shotild drive the assailant away by 
the means one believes the ieast harmful, because if one were inhibited front 
defendmg oneself, one would be harmed either physically or regarding one's 
honor and property. Besides, if it were not permitted, people would oppress 
one another. Rather, if the assailant cannot be driven away encept by fcilling, 
one has the right to kill him without having to pay btood money or being 
subjected to legal retribution, because one has killed him to ward off his evil. 

If the attacked person is killcii ha 's consid^ivd ;l mortyr, based on thc 
tadith in which the Prophet (PBUH) says: 

"Iftlvpropcrl) ol anw. u i; Miig n tol away milmu right and he 
fights (in defense) and is killed, then he is a martyrf 
Imam Muslim and «ilvr wmpikrs of IladUh rdaio fhat ABu Ilurayrah 
( may Allah be pleased w ith him) has narrated: 

"A man once camt to the Messenger of Allah (PBUH)) and said, 
'O Messenger af Allah! Whal i) a „uu, avne diiring to seize my 
property! Hc (tl„ Pwphel) replied rlivri do not surremkr your 
property to him-' Thi: m,m saul, 'And what if he fights meV The 
Prophet replied, 'Thi n i'ight him baik' The mon asked again, 'And 
what ifhe m mm f' Thi- Prophet (PttUH) nmtvered, 'Tim yon 
«re n mortyr: The mim said, 'And wlwi if 1 kill him!' He (PBUH) 
replied, 'He will be east in the Hellflre: 
One must defend oneself and one's honor provided that this does not lead 
lo any sedition, as Aliah, F.salk'd bc lio, says: 

"...Atid do not throvr [yourselresj svith your [ovm] hands info 
drstruction...» (Qur'an: Al-Baqarah : 195) 

One should also defend the life and honor of one's Muslim brorhcr, 
according to the hadith of the Prophet (PBUH) in which he says: 

"lii-lp ytuir (Muslim) brolher, n-lieihcr lu: h nmippressor or hc is an 
oppressed one"* 

What is meant by helpmg one s Muslim brother while he is an oppressor is 
restraining his oppression. 



Chaplcr 7: Preicribtd Punishincni for Higliwa)' Robbeiy 



If a thief sneaks into someone's house, he is regarded tbe same as an 
assailant; he should be drlven away by the means least harmful as possible. 

Whoever peeps into someone's house through a crack, a window or from 
above the roof, the homeawner has the right to drive him away and prevent 
him from doing so. Moreover, if the homeowner hits such person's eye and 
gouges it out, then no indemnity is to be paid for such injury. Similarly, if the 
homeowner stabs such a person with a slick and injures his eye, no compensa- 
tion is to be paid for it. With regard to this, the Prophet (PBUH) says: 
"If anyone petps into the. hausu nf mm?, pp.nple without their 
permission and his eye is knocked out, neither diyah (indemnily) 
norqisas (Ugal relribuikm) i s duc l/ie«." s 
This is for the sake of guarding the Muslim s inviokibility. as well as the 
inviolability of his property, his honor and his dignity that Allah has endued 
him with. 

This is the justice of Islam and how it sec ures the safety of the community 
and the regulation of its interests in order to develop countrles, make people 
feel sate, and regulate the means of transportation between different regions 
so that people may travel securely by night and day. Indeed, humanity would 
never gain prosperity save by applying lliis wise leyislation, for all the worldly 
systems and ils material power havc failetl l o adiicve evtn a lillle oftheaspired 
security without applying this Suari 'a/i (Islamic Law), Verily, Almighty Allah, 
the Most Truthrul, has spoken the truth when saying: 

"Then is it the judgment of{the time of] ignorance they desire? 
But who Is better than Allah in judgment for a people who are 
certain [infaith]" <Qur'an: Al-Ma'idah; 50) 



1 Sen Ibu ■Iiymiph'H .Vlnjimi Hf-I ulri^ii |2«.17fil 

2 ANI DawEid(477l) 15/83], At TirmidM (142«) [4/2*1 and An- Nasal (+1(10) [4/131] 
? Muslim (35«) 11/34!]. 

4 Al- Bukhari ( 244 i) [ 5/ 1 12 } ,md Mus 1] lu ( 6 5 25) [8/353 ] . 

5 Sec Muslim (5607) [7/363]; seealso Al-Bukhari (6902) |i2/303) and Muslim (Sfios) [7/363|. 




Fighting the Rebels 



Allah, Eialted be He, says: 

"And if two foctions emong the Itelievers should fight, then 
makc settlement between tlwtwo. Bat ifone ofthem oppresses 
the other, then fighl agmnst the otte that oppresses unti! if 
returns to the imtinance nf Aliah. And ifit retttrns, then make 
settlement between them iiijusticemid acljustly. tndeed, Altah 
laves those who net juslly. The heiievers are bui bmthers, so 
make settlement between your brotkers. And fear Allah that 
you may reieive merey." (Qur'an: Al-Hujurat: 9-10) 

Thus, Allah, Eialted be He, orders the believers, in this noble CJur'anic 

verse, to fight the oppressors or the rebels if they do not accept recondliation, 

Furthemiore, the Prophet (PBUH) says: 



X FKESCRIBEPANU U1SCKETI0NARY TUNISHMENTS 



"When you (Muslims) are holding to one single man as your kader 
and someone comes steking to sow discord amongyou or disrupt 
yourunity, then you shouid kill him."' 
(Relatedbylmam Muslim) 
Imam Muslim also related that the Prophet (PBUH) has said: 
"Ifanyone Mes to disrupt the affairs of this nation while it is uniled, 
you shouldstrike him with the sword whoeverhe is." 1 
The Prophefs Companions also have uiianimously agreed on flghting the rebel. 
The word rebellion, in Arabic, indicates oppression, inequity, injustice and 
deviationfromtherightpath,astherebelsarethosenotoriousfortheirinequily 
and injustice, and dissent from the leaders of Muslims, for Muslims must be 
united as one group under one leadership, Allah, Enalted be He, says: 

"And holdfirmly to the rope of Aliah ali together and do not 
become divided..." CQur'an: Alu ' Imran: 103) 

And He also says: 

"O you tffto have beHeved, obey Allah and obey the Messenger 
and those ia autharity amongyou..." (Qur'an: An Nisa : S9) 
In addition, the Prophet (PBUH) says: 
"1 enjoin you to fear Allah, and to hear and obey eve» ifa slave h 
assigncd as your kader." 
This is considered a necessity, for people are in need of leadership, to 
preserve the entity of the Muslim community, protect Muslim possessions, 
execute the prescribed penalties, fulfill due rights, enjoin what is right and 
forbid what is evil. 

In this regaid, Shaykhul Isl&m Ibn Taymiyah (raay Allah have mercy on 
him) says: 

"It must be known that undertaking the responsibiiity of peoples 
affairs is one of the greatest duties of the religion; rathtr, neilker 
religion nor life can rise without it. Thatis, peopk's interem cari iierer 
l'e fulfiUa.l i:m:pt liiroiigh (h, uiiily af the cmnmumty. Moreover, 
ruiv tommunUy muat have a kader. The Lawgiver ofShari'ah has 
ordained il i r' nvnessential small gatherings as an exhortation to do 
ilic sflfJie in olhei kindi nj [>atheriii$ ' 



IbnTaymiyah also says: 
"It h well-kmnvn that jKopk do noi thrive t!xa:pt wilh the pttsence »j 
rulm, cvcn ifttnm H'/w toke <mr tumjrom the tmfutt pcople. /iir it is 
betterfarpeopk to hnve m unjust rukr than none. It is said that: a 
year tmder u ikspotk eadahb Hit I • , ight > it'wui , > ih t 
Thus, if a grotip of poople wh» a re sfrong and powerful revolt against 
the leader on the basis of misinterpretation, aiming to dethrone him 01 
opposeMm and to sow the seeds ofdissent among people and disrupt their 
unity, they are considered rebels, who are oppressors and transgressors. In 
such a case, the kader must send to tln-m ;:aking thern about the reason 
behind their rebellion. If they complain about any act of injustice, he should 
eliminate it, and if they daim ari unclear matter, he should dear it. Allah, 
Exalted be He, says: 

"...then make settlement between the two..." 

(Qur'ati: Al-Hujurat: 9) 

Thus, the peaeemaking should be implemented in such a way. If what they 
hold against fail* ursdcr what is prollibiled, he must removc it: iioivcver, if it 
is lawful but they miscouceive the matter believing that it is prohibited, he is 
todarifytheproafoiitslegitima - and i i J its truth to them. Afterthat, if 
they return to the right path and show allegiance, he should leave them, but if 
they iiuiit on disobedience, he must by law fight against them and liis subiects 
must support him, Allah, £xaltcd be He, says: 

"...Then fight against the aae that oppressm until it returns to 
tkeordinanceof Allah..." (Quran: Al-Hujurat: 9) 

Accordingly, fighting the rebels is obligatori- in order l o ward off their evil 
and suppress their sedition. 

In fighting against rebels, Ih e following matters 
should be taken into consideration: 

First: It is prohibited to use weapons of mass destruetion wbile fightmg 

them, like destnictive bombs. 
Second: It is prohibited to kill their children, their eseapees, their i njured, 

□nd those who give up fighting among them. 
Third: Their captives are to be imprisoned until (he rebellion is suppressed. 



v prks» IKUUDANI) 1>E.S( 'K!. I U 1NAKY rL 'N [SI IMI. N I S 



Forth: Th«r pi operi tes should not betaken as spoils of war, as itu-y > c L L L 
bdong to them bis: Ulu.' Ihc im i-.'kiMe propsTUcs tb.it bdimg to other 
Muslim*. Thus, they Jre impermissible to be looted, as they are stlll the 
ow n c rs' properti es. Whcn e1l,Ihl:ii; amics n> :\n u nd and the sLtppression 
ot' rebellion i.s aebievcd, iIui^l 1 rebeis vvlui iind their propenies in Itu 1 
possession of any of those supporters of the niler have the right to 
take them baik. Htmnvr. >v!im Ims lnvn dtimaiied during the war is 
considered .1 wnstcd prupcrly ciilailiiig ik> tompensation, andthere is 

iu>il'.",,l/l f.iuiod innilcvj liu wlmcvet is killcdmi linlhsldcs. 

In this connection, Az-Zuhri sairi: 

"A rebellion ertipta! an,i mu 'i iwi-irrd by manyof the Companions of 
the Messenger of Allah (PBUH). They unammously agreed that none 
was to be kitled in i/isii; i i n' Kirihiihiil tuul m> property was to be 
looted on the basis 0J11 ii::siu!C! pu-!i!!nw: o: ilie ()ttran. and the property 

Moreover, it is stated in the book entilled AMfsah (Demonstration), They 
(Ihc liompamom) ka\-c apecd tim i/ierv /.< m> Mmpftmtkm Ji>r liie pmpvrly 
tpviiai liy ihrjiut rijihipii juvpte for l/w rtbels, and vice versa. 

IftwoMuslimpartiesareengagedinfiglitiiigandiioneofthemisobedient 
to ihc nilon L.e. the; fight unt til'pni l:s;msh-p :>r oraviii'; Iur lcadersliip, both arc 
considered oppressors. This is because each of them oppresses tlic other, and 
rioneui them LsbtilU-r tbiiii liu- . )|l ut. l li-.-iTlbiv. eaeh isliable foreompensation 
for thedamage it may eatise t» thv.rtbur. 1 Icmvvrr, il'nnc nt'thcm l'i«hts by the 
order of the ruler, it is regarded as the rijdufi:! o:ic ivliilc ihcolher is the unjust 
rchelhous p.ii'ty as menliimcd above. 

If a group of people suppurts the opinion of the Kharijites, corisidering 
tlic Muslim w- 1 -i 1 -1 Lmii:iiils ,1 nuiui siu riisbclievcr, cursing a:id reviling ihe 
Prophei'sCompani.ms. aiul dceming ihc Knnd ol Muslims violable, then they 
are regardod as io Sowrs ot lho Klun ml w ausi ^uisidercd as Jissolote, vicimis 
and inequitable as them. And if they, in addition to the above, mutiny against 
Ihe aulhnrih nl lili' rnlcnil i\ltislii: s ; Uil'v llllisl hf l'ourjhL 

Concerning the Kharijites, Shaykhul-Islam I bn Taymiyah (may Allah 
have mercy on hitti) said: 

"7 'l!,-AJ!u Ti'irlsi)l?/ii^i,.'i.'.'r,s l r,-,- 1 ;r i; t ii,:! I ii,:yiin: imitmilors in religion 
and that they must be fought aceording to the authentic retigious 



There is no disagreement among the Sunni Scholars that Muslims 
sittitilil ,„,tje,lenile v.-ilh llie jusi mU:s leiio figlil ,!g,mift Ihem (i. e. 
the Klitiriiites). Yet, there is a disagreement on whether Muslims 
should confederate with the despotic rulers whofight against the 
Kharijites or not. U is reported that some schotars agree that it is 
permissible to ttlly wilh anjiis: rulers ia figliting against them, and 
it is permissible to do the sains in fightmg against the Dhimmls' 

, ini r r r r ■. ■. i'Hiu V i l/k . . mini i Ih b i i . lin opinitm 

maintained by the maprity o/ Musi™ schotars. Tkey also maintain 
that it is permissible to fighl along v.iih auy rtilcr, whether he is 
riijiteott.' or ih'pniwil. mi iemg .is Isis tatise is ityitmittte. Ibai is, if 
hc fights againsl ,IMn':v». «/«.««(o, mvcntiiil hreakers, ,»• the 
Kiitiiiiiles, Muslims shoititl iighl ,dtv>n 'nih liini, yel ihey slwuld 
not ifthe fighting is illegitimate."' 
lf thoii- wbo siippm 1 lili' bdii-iollhc Klii-.rsiilL-s ild iu>l imiliuy ai;aiiisl lili' 
rulor m sair lho m'iiI» ot dis.-ii'jilioii anuing lho Muslim subjatv i!k*v shuukl 
iKitbo iduijlii against, u nd the Islam ic bw.< ari- applied to thim as Muslims. Yet. 
Itu'v shciukl hk- Jisovliduarik pi:ni.shi\l. R-hukcii. idiidomiii-il, and previ-iued 
from espressing their wicked views and spreading their heresy among the 
Muslims'. Tliis isik-upiiiidiniflhdsrsi'IiiiliL!-.-, ivlunln nal ivt;ard Ihe Khariiite.s 
as di.sliolii'i i-r's, whidi isalso the opinion of the majority of scholars. However, 
those wha auisidn- llii-m dishilinLis mamlani tlwl Ihtry nrt- lo hc lought 
against whatever the case may be. 
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CHAPTER 




Apostasy 



t' ^ I, l ' 

iir ' ii^iislulhii': Sn. .111 ji.iiv;! ii i' K j luii Uli..kr; Allah, hxiillixi K- H u. mrs: 
"...and do not turn f™*.." (Qur'an: Al-Ma'idah: 21) 

That is, do not backslide. 

AvCtll .1.111 Inti 1 1', h li UI - 1 1'; II ll.nl, i;',. U . [I. , . i. .MU' v. n» •-. illi i^l; 

il i i hether through utterance, bditf, doubt, 

.lir.' .. .. pn -ini ..I m.'ii illi. . m |m . u .u ll . ipn, ,il. n- ih:', ■■'■■- -iki ,ind 
in the Hereafter. As for his worldly punishment, it is stated in the hadith in 
which the Prophet (PBUH) says; 

'}/:::nv>:,- {M„sli„t ! rlmiig,:- n.-.i .- l-jj>'/. jm i".. i i, ;. k:i! itim.' 

There is consensus among Muslim seholars on this judgment and its 
relevani rulings, miJi -i-- M-j..-.i,iiing bctween the apostale and his wife and 
preranting him from disposing of his property before killing hiin. 



X PRESCRIBED AM) U!S(MTIONARY l'UMSHMKMTS 



As regards the prescribed punishment awaiting the apostate in the 
Hereafter, Allah, Exaltedbe He, states it in the Qur'anic verse that reads: 
"...And whoever of you iris: f'iiin his religion [to disbelief] 
and dies while he is a disbeliever - for those, their deeds iiave 
become worthtc.-s in this nwW ,md the Hereafter, and those are 
the companians ofthe Fire; they wiU abide thereln eternally." 

(Quran: Al-Baqarah: 217) 

Apostasy take.- l>y i.\ini:nillingiiiK' «I'Mk- IkvsiIio- ol I Main, wliclher 
ifriously, phiyfully, m mockingly. Allah, Exalted be He, says: 

"And if you ask them, they wiU surely say, 'We were only 
canversing and pluyitig.' Say, Is it Allah and His verses and 
His Messenger Unit von w« niinkin^?' \lnke no accuse} you 
havt dtebelieved [Le. rejectedfaith] «iler your betief..." 

(Qur'an: At-Tawbah: 65-66) 
However, Ifa Muslim is compellei! to uliw wt>rx1s o! disbelief, he is not 
regardedas anaposi.:k\ as Ailuli. S-sall«l he He, says: 

"Wkoevetdisbeiims tn /i.r. deniesjAtlahafierhisbelief... except 
for one who isforced [to renounce his religionj while his heart is 
secure infaitk..." (Qur an: An-Nahl: 106) 

The Breaches of Islam by Which Apostasy Takes Place are Many 

The most grierous. among them is associating others Ln worship with 
Allah, Exalted be He. For i:\ainplc, sume people associatc others in rn.rs.hip 
with Allah, such as supplicating the dead, the faithful servants of Allah, and 
the righteous people. shiiiysiri my samficial animals for their graves, vowing 
to them, or seeking help and support from the dead as grave worshippers do 
mwadays. So, wboever eommils any ol sudi acts of assodation is considered 
to have apostatized. Allah, Exalced be He, says: 

"Indeed, Allah does notforgire assoclation with Him, bui He 
fvrgives what is fcss than that for whom He wilh..." 

(Qur'an: An-Nisa': 48) 
I r. lliis sontis'ctior. Sliaikhul-islam Jl>n laymirah. sjid: 
"Whoever makes mediators between Allah mui Itimself, snpplkMing 
Ihcm, seeking their dhl, «ml pnltiug his trust in them, /mj sureiy 
ilis/ulrrirJ rfu :)rr;V:,v in «V ■:j:t,;vm> ,<f Mttylim »/(.>/««."' 



[ h i£it i- 'k Apmiasy 639 

Furthermore, whoever den les same of Allah's messengers or some of 
the Divine Books has surely apostatized, as he disbelieves Allah and den Les 
one of His messengers or one of His Books. The same applies to whoever 
denies the angels or the resurrection after death; whoever does this is an 
apostate, as he thus disbelieves Allah's Book (the Qur'an), the Sunnah 
(Prophetic Tradition), and the consensus of Muslim scholars. Moreover, 
whoever disparages or reviles Allah, Esalted be He, or any of His prophets, 
is considered a disbeliever. 

Similarly, whoever daims piophethood, or believes i n anyone who claims 
prophethood after Propher Muhammad [PBU1 1), is considered a disbeliever. 
This is because such people thus deny the Quranic verse in which Allah, 
Exalted be He, says: 

"Muhammad isttotthefatheraf[any}oneqfyourmett,but[heisl 
the messenger of Allah and seal [i.e. the last] of the prophets." 

(Qur'an;Al-Ahzab;40) 

Moreover. whoever denies the prohibition of adultery (fomication ari d 
sodomy), or denies the unlawfulness of any of the consensually and obviously 
prohibited things, such as eating the flesh of swine, drinking intoiiticants, is 
regarded as an apostate. The same applies to whoever prohibits something 
consensually an d i n d i s pu 1 ah l v 1 ; : . ■■ v f 1 1 1 . n 1 1 1 : 1 1 n- S : iwl'i i ] si aug litc r of t h e an i m ah 
of grazing livestock, 

The same also applies to whoever denies the obligation of any of the 
prescribed five acts of worship mentioned in the following hattith in which the 
Prophet(PBUH) 5 ays: 

"Islam is built <>n (Dtc foitwittg) fiw Iprim-fpkss): 7«ffffV/«j tlmt 
there is no deity but Allah and that Muhammad is the Messenger 
of Allah, establisliiiij- ii;t (minpiiLwy fm^rt-gational) Prayers 
dutifully and perfectly, paying the Zakah, fasting the month of 
Ramadcm, and pcrfurmitif: j'"» f/ )•>:> t»i*:i ■ !<' ihc i/icrcd Home 
of Allah (U. the Ka 'bah)." 
Whoever denies any of them is deemed an apostate. Additionally, 
whoever mocks religion, despises the Noble Qur'an, o r alleges that 
something of the Qur an is lost, missing, or concealed, is indisputably 
regarded as a disbeliever. 



X PRF.SCRIBEDAND DISCRETIONARY PUN] S H MENTS 



Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"It is religiottsly lakenforgranted that, and accordingto the comensus 
oj Muslim sehelat*, whosoever i fatirnfts the pmfession ofa retigitm 
other than Islam or the Shari'ah revtakd to Prophet Muhammad 
(PBUH) is a disbelieverandhis disbetief resembies these who bdivve 
m pan of the S, riplure atid ,fo/«*nv m the nsf : 

He also said: 

"And whosoevcr ridiailes the Prnmbe of Allah or I lis Tlneat, or dues 
not consider those who profess a religion other than Islam disbelievers, 
such as the Christians, or doubts their disbelief or maintains the 
validity o/ their creed, is amsensually regarded as a disbeliever? 
ShavkhuHiiaiii Ibn Taymiyah added: 
"Whoevercurses the Pwphet's Companions orone ofthem, and adds 
to his revitement an alltgaticm that 'Ali Ibn Abu TMib is a god or a 
prophet tmd that lihi ii (Gahte!) ha, erred [„«,/m euled tfu '.M^-e 
to Muhammad instead) is undoubtedly a disbeliever"' 
Additionally, whoever judges with the positive laws instead of the Islamic 
Sharl ah, believing that they are more beneficial to people than the Jatter, or 
whoever adopts the ideology of communism or Arab nalionalism instead of 
Islam, is undoubtedly ari apostate. 

There are many types of apostasy. For example, claiming knowledge of 
the unseen is an act of apostasy, absolving the disbelievers from disbelief, 
doubting their disbelief, or deeming their creed valid are acts of apostasy, and 
«'l i ngthat rtain guidan r a rtain iudgmmt is more perfect than that 
of the Prophet (PBUH) is an act of apostasy. in addition, detestlng something 
brought by the Messenger of Allah (PBUH), rnocking something related to 
the religion of the Messenger of Allah (PBUH), and denying a certain reward 
or punishmcnl stated hy bini are acts of .ijiostasy. Morcwcr, supporting ihe 
infidels and helping them against Muslims are acts of apostasy. The tanie 
applies to those who believe that some people are permitted to deviate from 
the Shari'ah brought by Prophet Muhammad (PBUJ i), sucli as the estremist 
Sufis; they are regarded as apostates. Likewise, those who turn away from the 
Religion of Allah, Islam, refraining from learning it or aeting according lo 
its teachings are considered apostates. AU the aforementioncd are among the 
aspects of apostasy and the breaches of Islam. 



Chapicr 9: Apostasy 



SheLkh Muhammad Ibn Abdul-Wahhib (may Allah have raercy or, him) sakl: 
ihert is no di tim uh ri>gara ', c breaehes bctwccii 

eommittlng them jokh I, t 't.,- or fcwfully, save the case 
whett one is forced to eommit thetn. Ali of them are actremdy 
dangeraui and they huppe.n .su freijiiently. Therefore, Mttslims 
nmst beware vftliern and be on theirgnard ngainst them. Verily, 

t l/f i i h f, , t r i ! i 

pai n/u J torment." 

These «re some acampks «f the breaehes of Islam, which cxceed by far 
what is mentioned above. Therefore, Muslims have to learn and know them 
in order to be on their guard against them and be able to avoid them. This is 
1 i i ^ 'i ! ii i' i i 

Allah, one becomes apt to eommit it, 'Umar Ibnul-Khattab (may Allah be 
pleased with him), said: 

"The Icnets (s. e. tiandhohU) of Islam arc abmit to be unravtUd one 
afler tmother if titer* arisc in Isfmt people who bww not the Pre- 
hlamic era.' 

So, 1 advise you, gentle reader, to read Shaykhul- Islam Ibu Taymiyah's 
book cntitlcd "Adherenee to the Stmigfitwny Jt«/«ms Opptmng Ibu Penple of 
the Hellfire" and Sheikh Muhammad Ibu Abdul -Wah hab's book entitled "The 
Matters in Whieh ih W, ai f Al hOp cd the l'ecpte ofthc Vre-lsiiimit 
ination by the great Iraqi Muslim scnolar 
Mahmud Shukri Al-AldsS, may Allah have mercy on them all. 

Whoever apostatizes must be asked to repent and be given a three-day 
respite; either to repent or to be killed. This is because when ' Umar Ibnul- 
Khattab (may Allah be pleased with him) was informed that a man had 
apostatized after his embracement of Islam and had bcen killed without bang 
asked for repentance, * Umar said: 

f i > i n i fi ! fon/ 

ofbretid vrery dny, and asked Mm to repeuti Pcrhapf be min have 
repented and reamshtcmt lIwGmtwmdmeiit a/ Allah (i. e. Islam). 
O Allah! I have uni vit i U u I wouirf n have a i vedfo) 
kitling the man) i/ 1 had betn mformed" 

(Related by Imam Malik in his collection of Uadith encitled 
Al-Muwatiaf 



1,1.' 



X 1'RE.SCRl RED AN 13 DI RETI ONARY KM1SHMEN1 S 



Owing to the fact that apostasy is caused by doubt and is not dispelled at 
mu;:, o rt-spite niust Iv 8 :vni k> the apoiiak' ivlbrv killing him tbal )rc may 
meditate and recanl. As for the proof of the obligation of killing the apostate if 
he does not repent, the Prophet (PBUH) says: 

Ifunymw iMiuiimlduiiip* la» (iv. apostaliz^), kiiihmt." 

(Related by Al-Bukhari and Abu Diwud)' 

The killing of an apostate must be handled by the judge or his deputy, for it 
is a punishment for violating one of the Righls of Allah, so it is the duty of the 
one in authority to establish it. The wisdom behind the obligation of killing 
the apostate is the fact that he has knovm the Religion of Truth and ih™ 
abandoned it. Thus, he has becorae a corrupE person who no longer deserves 

aslheReligionoflslam. P Y 

Repentancc lullilled by interim.; Iht: T™ 'lestifjcalioiis ol" Faith, due to 
the general meaning of the hadUh in which the Prophet (PBUH) says: 
"Ihave beai commandal (by Alluli) w figlu the peopk unti! they 
«O'. 'Tbcn ismuteityhitl Ail:ih; J/ they my ih ihcywillpmiea llu-ir 
/K' nklunA pn >periy jrtwi ,>,,\ ,'\op: lor i'-ioi.uintl likimk laws (fm 
which they tvill deserw to k- mil) pwtishcd)? 
As for an apostate svhose apostasy is based on the denial of one of the 

tundamu aal ■ .1 I Lini l|i,iq. L .r iki . ,ui:i_v< lli ulrei lliglhi lloi'Jeslilii. liiolis 

of Fai th is f ulfi Med by i 1 1 s ayk r, ovvk'd gni c i it of what he has deni ed. 

An apostate is prevented from disposittg oi" bis property due to the 
depcmlrnce of other peoplus righls on ii. jusi h ke the property of a bankrupt. 
Tiras, ibe dcbK oC»n«p.»iatc,hi!. wvn cspvmni, and thccupcnse* of his kuiiU> 
are to be managed throtigh his property, throughout the period he is prevented 
iiom Jisptisiiig ofil ll'the aposlalr rtvwiis and rcturns to Islam, he ivlriovs 
his property and he is enabled to dispose n l' ii once agam, as the reason for 
incvcniinghin) (tam Jisposim; af his property is m longer thert. However, il" 
the aposl.Ui/ ,|l<» wlthout ri.ciill.-lnn:. nr gets .uiifii wliiir slill an aposlate. his 
ptoperty becomes fay' (i,e. spoils gained withont fighting or war) belonging to 
tik' Muslims' i'Liblk-'licisi;ry. 'i his isbecausean apostate is supposedtohave 
no heirs, for hc :s tvgardid as a dislvlieivr, and Mnsliins do not itihcrit I roni 
disbelievers. In addition, he is not to be inherited by any of the dishdievers, 
not even those to whose religion he converted, for his apostasv is lu 110 mejiis 
arknowUlgt'd. lairthoriiuirr. an apostate inlk-rhs ftwm ncirtier a 'disbeliever 
nor a Muslim, for the Prophet (PBUH) says: 



"i Muslim thtvm* /'ilit-iTi /mwr <; itoMiiw, wr.l.'o «disbclicver 
inheritfrom a Muslim" 
Muslim sdiohiMnuiv Allah Iwvcim-vyon L ln-m .: ii.ivcUisastved reganling 
the judgment pertaining to the acceptance o f the repentance of the one who 
has disparaged or reviled Allah, Eralted be He, o r His Messenger (PBUH). 
Some of them are of the opinion that his repentance is not accepted as regards 
the woKdly ml ia nn ] i i > I i n Ih 'i i-, [i 'v I ilk < md disallnwed 
to inherlt or have heirs. They maintain that he is to be killed anyway for the 
grievousness of his sin, the vickiiisiiess u( hit, ctccd, and his belittlement of 
Allah. 1-Anlti'd bc J h. AihLkv i>m;ijutl »-l»>l<m. Mota hi.ii J • isi. repentance is 
accepted, for Allah, £xalted be He, says: 

"Say to those who have disbelieved [that] ifthey cease, what has 
previously occurred wil! beforgivenfor them..." 

(Qur'an: Al-Anfal: 38) 

Ukt-uisi'. Mnsjim sehina.'* imay Allah havi- an-vy «>n Ibem all) have 
disagreed rcgarding the acceptance of the repentance of the one who has 
recurrently apostatized. Some of them maintain that his repentance is not 
accepted in this world, and the prescribed penalty pertaining to apostasy must 
ht iniposed nn him, even if he repents. This opinion is based on the fact that 
Allah, Exalted be He, says: 

"Indeed, those who have betieved then disbelieved, the» believed, 
theti disbelieved, and that iinremed iti distielicf - aever will 
A lltth Jorgive them, nor witt He gu ide them to a way". 

(Qur'an: An-Nisa': 137} 

However, another group of scholars believes that his repentance is 
accepted, basing their opinion on the Quramc verse in which Allah, Esalteci 
be He, says: 

"Say to those who have disbelieved (that j ifthey cease, what has 
previously occurred will beforgivenfor them..." 

(Qur'an: Al-Antal: 38) 

The aforernentioned verse is a general one, and the phrase those who have 
disbelieved includes those who have repeatedly apostatized, as apostasy is a 
kind of disbelief. 



Scholars have also disagreed regarding the acceprance of the repentance of 
a hypocrite, who pretends to be a Muslim and hides disbelief. Some scholars 
maintain that the repentance o f such a person is not accepted, as he cannot 
show any more signs of his reversion to Islam. Allah, Exalted be He, says: 
"Exceptfor those who repent and correct themsehes and make 
evident [wtwuheytoticealedj..." { Qu ran : Al ■ Baqarah: 1 60) 
Thai is t. say, i' tik h h y] ri i oVvlare repentance and try to show signs 
of their Islam, it will not surpass the i r previous state, as they used to show 
Islam and hide disbelief any way. 

However, some other scholars maintain that the repentance of such hypo- 
crites is accepted, for Allah, Exalted be He, says; 

"Indted, the hypocrites will be in the lowest depths of the Fire 
- and never will you findfvr them a helper. Ejcceptfor those who 
repent, correct themselves, holdfast to Allah, and are sincere in 
theirrelighnfor Allah, for those will be with the believers. And 
Attahisgoingtogive the believers a great rawani." 

(Ouran: An-Nisa'; 145-1461 

in addition, the Prophet (PBUH) refrained from punishing the hypocrites 
due to the signs they showed of their Islam. 

Among the sects of atheism and disbelief are those who believe in the 
Ihdiiiiyytih (imirsa:)ca!is;u t>r psnihcism) iimi the Ibnhiyyali (litM-rlinisml 
Other examples of disbelief are the one who prefers his master (or sheikh) to 
Prophet Muhammad (PBUH) and the one who believes that if he possesses 
knowledge, he is exempted from what is di , nedorpn I"h 

same applies to the one who believes that if he possesses knowledge, he is 
permitted to profess t he creed of the (ews , 1 1 1 c C [i i i s t i an s , i m- s 11 thlike s ects th at 
have abjured Islam, such as the extremist Sufis and others. 

Muslim scholars (may Allah have mercy on them al!) have also disagreed 
concerning the validity of Islam embraced by a discri minat ing child and 
the rnling on his apostasy, Some scholars maintain that apostasy of such a 
discriminating child occurs if he perpetrates any of its forms, because if the 
Islam of a person is deemed valid, his apostasy is deemed valid as well, Since 
JsJamomb i h M lid, hi J i 

yet such an apostate child is not to be fcilled until he is asked to repent after he 
has reached puberty and has been given a thiee-day respite then. If he repents, 
his repentance is accepted, but if he does not, he is to be killed. 
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Miireuver, scholars have disagrcTd rt-jiari Lili !■ liur unc who ibandons the 
performance of prayer out of negligence despite his acknowledgment ot its 
obligation. The sound opinion i n t his regard is that such a person is regarded 
as a disbeliever. This is because the Prophet (PBUH) says: 

"Between a mim and polytheism and disbeUef is the negligence 
of Prayer"'" 
He (PBUH) alsosays- 
"The (only) convention between us and them (i.e. the disbelievers) 
Prayei so vh eve, \egl ts it has become unbeliever" 
In addition, Allah, E>ta]ted be He, says: 

"{Andasking them}, Whatputyou info Saijarf" They willsay, 
'We were not ofthose who prayed...' " 

(Qur'an: Al-Muddaththir: 42-43) 

Allah, Exalted be He. also says: 

"But ifthey repent, establish prayer, and gire Zak&h, then they 
areyourbrothersin religion. .." ( Qur'an : At-Tawbah : 1 1 ) 
The aforememioned noble Qur'anic verse inti irales 1 hal whoever does not 
perform p raye r is not on e of our fellow Muslim brot hers, unless he "establ ishes" 
prayer, as mentioried i n the verse, not only aeknowledges its being obligatory. 
Moreover, the Prophet (PBUH) said: 

"Islam is built on (the follotving) ftve (prinaples): Testifying that 
lha\' is tio dtaty Ini t Allah and llkit Muhammad is II s n 
of Allah, establishing the (compulsory congregational) prayers 
thitifully and perfcctly. . ." 
The Prophet (PBUH) did not say, "ackni iwledging the obligation of prayer," 
but he said, "establishing prayers." 

Unforlunalely, slackness and negligerice regard in g prayer have become 
so recurrent nowadays. It is really a serious matter, so those people who are 
iic^'i^m of prayer have iorepenllo Allal* ai)J tcscw 1 hemsclvcs («m Hellfirc, 
as prayer is the basic pillar ot' Isimu that safcguards one against immorality, 
wroiigdoing, and «in. 
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Food 



Food is Ihe mtans of nounshiuenl of Ihe human hody, anti its effect is 
rdleiaed oii nian's behavior and cmi.iuct; heime, good lauiui lood has good 
tTi'ed on the human heing, »i«f evil faod has aji ci-i! t-fitrut. bar this reason. 
Allah, Exalted be He, has commanded His serrams lo eal good lawful fooJ, 
and has fcrbbtdcn lliem l'rom esting whal is unlauful. 'l'his is illuslraled in the 
following verses: 

• Allah, Exalted bc He, says: 

"O mankind, eatfrom whatever is oh earth Ithat is} law/ut 
and good. , ," (Gur'an: Al-Baqarah: 1 68) 

• Allah, the Almigtuy, also says: 

"O yim who have believed, eatfrom the good [i.e., tawfulj things 
which We Ijbvc provided fot you „mi i K gmtefitt lo Allah ifit i, 
[indeed] Him thatyou worship." (Qurati: Al-Iiat|arah: 172) 
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« In addition, Allah, Exalted be He, says: 

"O mewengm, eot/rom thegoodfaods and work righteousness. 
Indeed, l, ofv/hatyou do, om Ktiowing? 

(Qur'an:Al-Mu'minim:51) 

• Allah, the Enalted, also says : 

"Say, "Who has forbidden the adornment of [i.e„ frvm] Aliah 
whtch He has producedfor Hts servants and the good [lawful] 
things ofprovaionf " (Qur'an: Al-A' r&f: 32) 

Linguistically, food is generally everything thatcan be eaten ordrunk, and 
all kinds of food are originally lawful according to the general meaning of the 
noble verse: 

"ItisHeWho createdfor you all of that which ison the earth..." 

(Qur'an: Al-Ba<jarah: 29) 
I n addition to this verse, iliere are many legal teats in the Quran and the 
Sunnah, which indicate thatall kinds of food are originally lawful exceptwhat 
is piirlitularly exduded. 

With regard to this, Shaykhul-lslam Ibn Taymiyah says: 
'The baik- rute is that all good kinds offood are lawful for Ihe Muslim 
dn - I i /'«j n f 1 i , i l.i/i . i U» ig> M 'iijj >,i I, («i i i[ 
(Ae £00(1 /ood /or those tvJto make use of it in obeying Him, not in 
disobedience. As an illustration to this, Allah, Ezalted be He, says, 
'There Is not upon these who bdteve atid do righteousness [any] 
blame concerning what they have eaten (in the past]...' (Qur an; Al- 

Maidah:93) rhmfmi ,: i ■iu i !<!«> io wikc n-hul is lawful in 

disobnying Aliah, l-or c.uwiph; ii u not permissible to give meat and 

breiidto omeiint: iWi, \li ulin! and i mmdtsim mlilks Thosc 

who eaifrom the lawful food and do not thank Allah for this blessing, 
are mmired, far Allah, >he Almi^tl:: says, •The» you will sarely be 
asked that Day about pieasure.' (Qur'an: Al-Kawthar: 8) " ' 
The verse means that one will be asked on the Day of Judgment whether 
onehas tlianked Allah in return for this pieasure oi not. Allah, Fjtalltd bt»He, 
has allowed the believers to avail themselves of the lawful things as indicated 
in the following noble verse: 

"They askyou, [O Muhammad], what has been mode lawful for 
thetn. Say, 'Lawful for you are [all] good foods..." 

(Qur'an: Al-Ma'idah: 4) 



Allah has clarified to His servants what He has forbidden them to eat or 
drink, as He says: 

"...He has explained in detail toyou what He has forbidden you, 
excepting thut to which you are cumpetled..." 

(Gur'an: Al-ArTam: 119) 

Thus, any food that is not prchibited by Allah is deemed lawful, as 
illustrated in tlie following hadith in which the Prophet (PBUH) says: 
"Allah, Altnighty and Ever-Majestic be He, has made obligations 
so do not negleet them, and He has set limits so do not transgress 
them, and He has prohibitcd tliings so do not viotate them, and 
He has not made. t: meirikm «f lotiur! things (U, He has neither 
deereed them Inwftd nor pivlid'iiedi nol out of jorgetfulness so do 
notseek to know them." 1 
Imam An-Nawawi (may Allah have mercy on hina) commented on this 
h.J.hli Mvin;;. "l'/u* h t< Imsoii biwil) !&nlith wliicii h n-!,Ha:! by Ad Dimimilm 
and other compikrs of Hadith." 

Any kind of food, drink or clothes that is not prohibited by Allah or His 
Messenger (PBUH) is considyivj Uin-iul a:iJ it i s impit mk-M- l» prohibr. 
Lt. That is because Allah, Exalted be He, has defined and esplained to us 
what is prohibited; thus, whatever Allah prohibits is well-explamed. As i t is 
LnipermissLhk'hisajiiliimwlial is pnibibiud, i l is.iko impennissible to proliih:! 
what Allah has deereed as lawful and has not mentiuued as prohibited. 

The rule of thumb in this regard is that any pure and harmless food is 
hi'.vful. iiu'nnlrasl lo the impure food sudi asi lu- nval ol \U\id aninuls, blood, 
droppings, urine, liquor, hashish. and ari; I hing defiled with an impure object. 
Ali such. things a iv fnrbidikai. as ih t y .m- .ill iind hnrmful, based on the 
following verse in which AUah, the Almighty, says: 

"Prohibited to you are demi unimils, i/leml, theflesh ofswine..." 

(Quran: Al-Ma'idah: 3) 
As for the dead, it is the animal that dies witboul Inang slaughtered 
aawtliug lo liur Ivgai w»y ol'slaughwrins, if is foi-huideii by ryason ofbeing 
an evil food, as one's purity i s surely affected by the kind of food one eats. 
Prohibiting sudi kinds of food is one of the virtues ol the SharVah [Islamic 
Law), However, if one is compelled to eat such a food, it is lawful for him to do 
so and the aspect of being impure and cvi 1 1 s 1 1 1 1 1 1 i ( i d t u 1 1 d y v t b e c ireumstances 
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of occessiiy. Titis is hccausir Liur irvil impinv diet t oI IIk 1 t-vil foud is only their 
when one is willing ; t . .tea-pt iraiing iiiih a kiriti of liioil. So, when one is 
ohligcd, under t h t nircuinsum^c.s til' iur. essily, [o eal sudi a food. one's purity 
is not affected by eating it, as the bad effect only happens when one voluntarily 
eats sudi :in evi! food. l'lius, when [here is nci clioiu' ollitr Ikan eating evil 
food, there is no haim Ln eating it. 

As for blood, it is the blood shed as a result of slaughtering an animal. 
People of the Pre-lslamic Period of Ignorance {Al-Miliyyah) used to put it 
in the entrails, grifl it and cat it. [ kuveiu ivbatever blood reinaining inside 
the flesh of the slaughtered animal or i n the veins is lawful. Rafher, it is not 
considered impure evei) if one touches it with the hand or with a piece of 
cotton forejcampleand it leaves visible traces. ln this respect, Shaykhul-Islam 
Ibn Taymiyah (may Allah have mercy on h i m ) says: 

"The rigkt opimcu h llmi tiw fr,W that isforbidfcn is the shed, the 
s/!!';','n/ ,;r liir (ttnirni iiltioii. ilO'wrfr, !!h: hii'od iij! m l.te \rius i- nol 
deemed pwhibiicd iiy.im o! Muilim schokurs? 

Moreover, it is prohibited to have any kind of food or drink that causes 
hartn to the body, sudi as poison, intoxicants, hashish, or tobacco. Allah, 
Exalted beHe, says: 

"...And do not thnw lyourselvesj with your [own } hands Inlo 
itestruction,,:' (Quran: Al-Baqarah: 195) 

This noble Qur'anic verse indicates the prohibition of eating or drinking 
anvllihis; tlu : .i m;iv cause term. ln aJdiir>i:, i ru ro are many other legal proofs 
that emphasize the prohibition of any kind of food or drink that may be 
harmful either to one's mhd or body. 

Lawful kinds of food are divided imo two kinds: animals and pianis such 
as ccrc.iis .uni Iruils. Tlius any termkss kind of food is lawful. Animals in 

are lawful encept those types prohibited by the Lawgiver ofShari'ah and they 
areasfollows: 

* Thedomesticdmikeys;;his j» H nstratt-d in the fiaiffi fi narratedbyjabir 
(may Allah he pleased with h i m) who has said: 
"The Prophrt 1.1'WJH) /urUt.fc (cnling)llw nuvif of<hm?sfic donkeyi 
and hc pcrmitted the icalit^ ■■<! thr) wivt ofhorses"' 
(Related by AJ-Bukhari and Muslim) 
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Ibnul MuiKihirsays, "There is no disayrecniefir amon^ Musi™ scholars 
regarding the prohibition of the fleslt iifdamestk donkeys."* 
Land animals that havt: fmijjs ushi for preylng are also prohibireti, 
accordingto theioiiit/! narratedbyAbGTha'labah Al-Khushani (may 
Allah be pleased with him) who has said: 

"The Messenger of Allah (PBUH) prohibited eating any ofthefanged 
beasts ofpreyf 

(Related by Al-Bukhari and Muslim) 

There is only one exception to this riiling and that is the hyena; it is 
lawful to eat its meat as indicated in the Wftfc narrated by Jabir (may 
Allah be pleased with him) as: 

"The Messenger of Allah (PBUH) ordered us to eat (tteftesh of) hyena"' 
In this connection, the great scholar Ibnul-Qayyim (may Allah have 
mercy on him) has said: 

"The animals that are prohibited are those having the two attributes 
cf haring fangs and belng predators by nature such us tions, wolves, 
tigers, and leopards, But, as for the hyena, it only has one of these two 
attributes; it has fangs but it is not a predator beast by nature. The beasts 
of prey are forbidden to be eaten owing to the predatory nature they 
possess whkh is transmitted to the ortefeeding on them. However, the 
hyena is not amsidered ti baut of prey by nature whether linguis! icatlv 
or conventionuilyf 

Birds are generally lawful to he eaten, with the exceptioin of birds with 
talons used for preying and hunting animals. Examples of such birds 
are eagles, falcons, and hawks. The prohibition of eating such kinds of 
birds is illustrated in the hadith narrated by Ibn ' Abbas (may Allah be 
pleased with him) who has said, 

"The Messenger of Allah (PBUH) prohibited eating any ofthefanged 

beasts of prey orany of the birds having talons" 

(Related by Abu Dawud and other compilers of Hadtthf 

Imim Ibnul-Qayyira (may Allah have mercy on him) says: 

"There are recurrent narrations related about the Prophet (PBUH) 

indkating that he (PBUH) bas prohibited eating animals with fangs, 

U., beasts of prey (or birds with talam). The vaiidity ofsuch traditions is 



irrefutable acconting «> iiic «.'nwfc<l i'J VUi HrwAW} Taiifc, Iba 

'AbbAs.AbUHurayrah and Mm Tha 'lebah AI-KImsham (may Allah be 
pleased wilh Ihetn all)."'" 

• Animis; (he bird^ ibai are kirhiddcii lu be eattn are Muise which feed 
on carrions, like vultures and crows, mvmi; l n dic u-vi I Ibod they feed 
on. It is also prohibited to eat the animals that are considered foul, 
sneh as snakes, rats. aiul inwls. Shaykluil Islam Ibn Tayiniyah (may 
Allah have mercy on him) says: 

'7/ is unammousiy agrasd upfn aimmg Muslim Siimiais thal cating 
snakes and scvrpious /s pmhfoiied. Tinw/on: if any ofte eats such 
animals regarding t!-.,-u: l.ni j):! /n i',- ealen, he is to be ttrged to repent 
(for denying an agresi upo» legit niling), «wrf whoever regards them 
as prohibited /oods but eats them is considered sinful and defiantly 
disobedient to Allah and His Messenger (PBVH)?' 

• As mentioned above, it is prohibited to eat insects, as they are injurious. 
Among the animals lii.il are prahibiied i* itbalever is bnrn as a result of 

copulation between an animal that is lawful to be eaten and another animal 
pjoliibllee. ui be ealen, sudi as i h c r.i'.iLc, vvbieli is die iilispriny ofa horse and a 
domestic donkey The reason behind pmliilu'.iiigi i | k > enimi: ul'such an animal 
isgivLngprLoritytotheaspectofprohibitiDnoverthatoflawfulness. 

Some Muslim sdiiilais 'mve v b;ssi iiu'Ll lin: lund animals pruhibired lu :^ 
eaten in si* types: 

n the Qur'an and Sunnah such as the 

j) Ammals restncted by certain charaeteristies and eriteria, like the 
fanged beasts of prey and the birds with talons 

3) Whatever feeds on carrions, like vultures and crows 

4) Whatever is pemicious and injuriDus, like rats and snakes 

5) Whatever isbom as a i l-sliIi (il\-n:i!ilation between rwo animals, one of 
which is lawful to be eaten and the other is prohibited, like the mule 

6) Whatever the Lawgivcr at'Sbart'ah bis oriaeA us lu feill. like ihc fivc 
pemicious animals (i.c, the rat, the snake, lho scorpion, the rabid 
dog, and the kite), and what He, the Almi>;hiy ; ims tmbidderi us froin 
killing, like the hoopoe, and the shrike. 
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AU other animals and bLrds that are not induded under the above- 
mentioned categories are considered lawful according to the rule stating that 
any thing is deemed lawful until proved otherwise. The examples of such 
animals are horses, animals of grazing livestock, poultry, iebras, antelopes, 
ostriches, rabbits and other wild animals, Ali these animals are considered 
good food, so they are induded under the meaning of the CJurWc verse in 
which, Allah, Eralted be He, says: 

"...and makes lawful for them the good things" 

(Qur'an: Al-A'raf: 157) 

The;ai(aiiifi lj! of cows and camels are exduded from being of lawful food. 
Imam Ahmad, Abu Dawud and other compilers of Hadith have related that 
Ibn ' Umar (may Allah be pleased with him) has said: 

"7ke Messenger of Allah (PBUH) forbade eatingjalMah or (drink- 
ing)itsmilk M 

It is also related on the authority of ~ Amr Ibn Shu' ayb that the Messenger 
of Allah (PBUH) forbade eating the meat ofdomestic donkeys and (forbade) 
fiding hinalah or ealing ils nieal ' . U dtws nol make any difference whether 
the jallalah is from the animals of grazing livestock, poultry or other animals. 
Moreover, its milk and eggs are also considered impure until the animal is 
detained for three days' s and fed on pure fodder only. In this regard, Ibnul- 
Qayyim says: 

Muslim (kohn Imvc mim iii 11 . ; f lliat iftke animal is fed 

milk buaimu lawjul. I.ikewise, if ptamu and /rii/ft iiw watend with 
impure wwler, *ch i mirml n-ilh pure wmer. they are deemed lawful. 
Tim-, iheyai-e pm 1,- 1 , , I n,,; 1 la, a 1 i di r l'ave heen 

wnvcrled tv good atid lawful food by means ofpure waler" 
Eating union, garlic and suchlike foods with a bad smell is detestable, 

esperially when attending mosques, as illustrated in the indirfi i 11 which the 

Prophet (PBUH) says: 

"Whoevereuts front this plsnt\' l , ., !i I '1 ! not enter aur mosinie!' " 
If any one is compelled by necessity to eat a prohibited food other than 

poison food, lest he should perish, it is deemed lawful for him to eat only the 

amount that willsupport him and keep him alive. The proof of this is shown 

in the noble verse in which Allah, fctalted be He, says: 
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"...But whoever isforced (by necessity], neither deslring [it] nor 
transgressing[itslimltl, thereisno sin «pon htm..." 

(Quran:Al-Ba<jarah:173) 

AI50, if anyone Ls cumpelled to eat from the food of others, provided th»t 
the owner of such a food does not face the same circumstances of eompulsion, 
the former must be offered whatever may keep him alive in return for paying 
the price of the food. Furthermore, Shaykhul-Jslam Ibn Taymiyah (may Allah 
have mercy 011 him) says: 

"7/ thepersonin neet foodi , '01 ffien he does not have to pay 
campensation 1" wi mjbrfv. il \\ > feedmgh 1 huagry and dothing 
, i i t t mi individual 

the person other than whom no one can undertake such a diily"" 
Moreover, if someone is compelled to use the properties of others without 
corisuming such property, likc a>mg elu! hcs t o protect thebody from coldness, 
a rope o r a hucket to obtain water, or a cooking pot, he must be given such 
things at 110 cost, provided that the owner is not iri need of them. This is 
because Allah, the Almighty, has dispraised withholding such things from the 
poor in the Qur'anic verse: 

"And withholtl tsimplej assistancer (Qur'an: Al-Ma'un; 7) 
Commenting on this noble verse, Ibn ' Abbas, Ibn Mas'ud and others said: 
"This verse re/ers to the utensits peopk share and borrcw among 
themselves such as axes, pots, buckets and the likeT 
[t is permissible for a passerby to eat from the fruits of a garden that has 
neither a fence nor a guard, whether the fruits are still on the trees or have 
fallen to the ground. However, one has no right to carry anything of it. This is 
the opinion adopted by Ibn ' Abbas, Anas Ibn Malik and others, Yet, one is not 
to dimb a tree, nor aim at it with a thing, nor eat from collected fruits, except 
incase of necessity. 

In short, a person passing by a garden is allowed to eat form its fruits 
provided that the following conditions are fulfilled: 
First: It must have neither a fence nor a guard. 

Second: The fruits must be either still on the trees or fallen to the ground 
but not collected. 



Third: He must not climb a tree, but jusi pick the fruits without ascending. 
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Fourth: He must carry nothing of it with him. 



inidiikms is mu Ini lilled, unc 

A Muslim should hii.ii ;i M-.jsInn iravtung ihmujih villagcs, for a day and a 
night. However, in towns providmgaccommodation, it is not obligatorybecause 
restaurants and hotels can be found therein, so the traveler is not in need Df 
being hosted, in contrast to the case in villages and deserts. Hosting a Muslim 
passenger is a duty according to theiaiift/i in which the Prophet (PBUH) says: 
"Whoever believes in Allah and the Last Dayshould serve his guest 
generously by gmng him his reward." They (the Companions) 
asked, "WfkU is his reward, O Messenger of Aliah?" He (PBUH) 
said, "(Tobe entertained genetvitsly) fr.r ,1 day anda night." 
(Related by AI-BukMri and Muslim) M 
The hadiiii pntvcs ihal hosting s ]i:issnii;rr is a dntv as indiaued in the 
phrase "Whoever believes in Allah..., which indicates that ones true faith is 
dependent on showing hospitatity to ones guest It was also related in the Two 
SaMs 31 that the Messenger of Allah (PBUH) said: 

"U yon itay with some peoplc and lin-y aitcrtahi you as they should 
do for a guest. aavpt their hospitolii,\ bui ifthey do not, takefnm 
them the right of the guest they should offer."' 1 
Thestory of Allah's Prophet Ibrahim (Abraham) (PBUH) with his guests, 
tvaid) shmi.i Imw hc e;>;crlained them viih ,1 c,\iL indkates that hiispiialilv isu 
characteristic of the religion of the Prophet Ibrahim (PUBH). It also shows that 
one should offer the guests more than what one usually eats. This is one of the 
virliifs ;ind nnbl.j mi'rils ui'llli- n.'lij;ii!ii '.vliicil ivn'.aiilcd 1linn:>;|-,(nit llirahiills 
offspring u nti 1 Isi a a i c a i a c , s 1 n: w v i i t hc i n ,1 n d u f ged ,Vt u s I i n i s i o a d here to them. 
Moreover, i siam has entitled the wayfarer a right among the ten due rights 
raentioned i n the noble Qur'anic verse in which Allah, the Almighty, says: 
"Worship Allah and associate nothing with Him, and ta parents do 
good, and to retatives, orphans, the needy, the aear neighbor, the 
neighborfiirther away the companian atyourside, the traveler..." 

(Quran: An-Nisa': 36) 
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Allah, the Exalted, also says: 

"So gine tkc refe/w his rigit, aswellasthe needy atid the tmveter. . ." 

(Qur'an: Ar-Rim: 38) 

The religion n! Isl.uii bui isiso assigned a rigbt i» Ibe 'lukah, .iihuiis; the 
eightcategories lli.il are (-ubiku 1 lu i^dvt'thL'/nhii'r, tube paki In llu: wiiyfsiivr. 
I rit: tv.n fanrr incam hero U ihc irsvck-r whu launol albml lu cuntimic tm h» 
journey or retum home. 

Ali praises bc to Allah for thls perfect religion and that wise and Divine 
Law which is granted to Muslims as a guidanet; and merey. 
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Slaughtering 



Mlili utv l'i inj. huni .unimu luvtsutini; l» llu i i.a'«. of :!»• S'ii.i r ',!.'.' : hJ.nni,- 
I iiw) : ' ;i pivr,.-.|',ii.sil.' l<> ma ku aniiHal's nwsl kn-.lul I" he iMkn: ■ H l' l: m', 
U ivill bc -er.sklL'ivJ :j ikud l'. 1 1 i i ii ll I wk:'- ' i n c j I k. piMhihk-c. Inr : Li i> 'tasun, 
tlikkiilL; tik' n i k". „|«ll t :lvrl i I 's 1 , sllli) wll.lh.wi U tdaU\\ U> il hits I Jici sji'l- •.:]' 
great importance. 

fagifis (may Allah have mercy on them) havc kuknrJ sh-Lf.liH-: ini; ;i-: 
slayir.i; ;'. i anti ammal km~-.il k' !>-' cileri :iv ciiltint; iL:; Ihrcil am< iViohaisUN. nr 

ilitUr t<Jll" thi II llrlll lll.ll ill'ot [i. ilu u i' it 1 m U. U)" iM lor n I ill i 

Aiiah, the Exalted, says 

"Prohibitedtoyou are dead anlmak, blood, the flesh ofswine, 
and that which has been dedieated ta other than Allah, and 
Ithose ammats} killed by strangling or by a violent btow or by a 
headlong fatt or by the goring of horns, atid thosefrotn which a 
wild animal hai eaten, except wkat you \are able ta] slaughter 
Ibefore its deathj..." (Qur'3n: Al-Ma'idah: 3) 
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That is to say, the animal that can be slaughtered before it dies is deemed 
] liI. ii dficsn smcrwrtcihcnhc r»l n i id si i 

first hiuifLEi^ the aniaial 01 v: h the first step. 

Slaughtering is obligatory and the meat of the animal is not considered 
lawftil tmless it is slaujjjiicred accurdirij; ti> L h'.- 'uliti^s ol ' Shari Vi.'i. Therefore, 
the animal that is not slaughtered in such a way is considered dead and there is 
a musensus ainoRg Muslin- seholars that the dead animals' me-at is prohihin» 
to be eaten except i n case of necessity. Allah, the Eialted, says: 
"Prohibited to you are dead animals..." 

(Qiir'an: Al-MSidah: 3} 

Locusts.fish.andallseaanimalsarelawfultobeeatenwithoutslaughtering, 
r ' t! [ ul lil 1 i iii i u i i u! ilii i h i 1 . t' i t J i i ,Ua1 
by Ibn ' Umar who narrated that the Messenger of Allah (PBUH) said: 
"Two dead (animals) and two (organs contaimng) blood have bten 
madelawfiiltcus(Muslims). The two dead (animals) are the whale 
and tliu hLust, and the two frwjjrms romiining) blood are the liver 
and the spleen" 

(Relaled by [mim Abmad and other compilers of Hadith)'. 
The Prophet (PBUH) also said regarding sea animals: 
"h (ilie sm j fo ihiV. whvsc wehv U purc and t>*rwc daui animals 
(thefishiarelawfalftoeaS)." 1 

There are Four Conditions for LawfuJ Slaughtering 

The First Condition: The slaughterer must be legally competent. That 
is, the one who performs slaughtering must be sano, profcsstng a heavenly 
rdig'on, i. e., a Muslim cr a persial belimbing lu liie l'cople ot'the Scriptuiv. 
Tlius, wliulever i .s slaughtered by an insane, a drunk or a child under the age 
ui dLereiiun, is |ndg t -d as unlawlbi. due to the imaJUtiu t. f the intention of 
slauglnerint!, t'rom any ui' «teh persuns Iur 1ln:ii lack ui' diseretion. It is aku 
urilawt'ul l.o eal «hal is siauishlered by an ielulater, a .Vlagus, an apostate, or 
the one who resorts to grave) i id si relpofthi lead, because it is 
i imsidi'ivd a suri ul'maiur polytheism. 

Nevertheless, the si mrjitei n« l:uih bi disbdievers, who belorig to the 
People of the Seripnirc, Iws amt Christians, is deemed lawful, In this regard, 
Allah, Esalted be He. says: 



Chaprer 2: SkughKfing 



"...and thefood ofthcse who weregiren the Scripture is lawful 
foryo» ..." COu/an: Al-Ma'idah: S) 

That is to say, Allah has allowed u s. Muslim s, to eat wbatever is slaughtered 
by a )ewor a Christian. It is worth mentioning that there is a consensus among 
Muslim scholars regarding this matter. Imam Al-Bukhari (tnay Allah have 
mercy on him) relatcd that Ibn ' Abbas (may Allah be pleased with him) said: 
"Thefood maut m the verse is their siaughtered animals." 
It s; aiso indkated in the meaning of the aforementioned vwse that i f is 
unlawful to eat what is slaughtered by a disbeliever who does not belong to the 
People of the Scripture, which is an unanimously agreed upon opinion. 

It is permitted to eat the animals slaughtered by the disbeliever who 
belongs to the People of the Scripture in contrast to those slaughtered by other 
disbelievers. This Ls because the People of the Scripture, lews arid Christians, 
believe in the prohibition of slaughtering animals for other than Allah and 
also believe in the prohibitiori of dead animals, based on the teachings of their 
Prophets. Contrarily, other disbelievers may slaughter animals for the sake of 
idols and regard the dead animals as lawful. 

The Second Condition: Availability of a tool for slaughtering. 
Shmghtmng js pemiitted with :iny sharp-edged tool that causesblood to gush. 
Thistoolmaybe made of iron, stone or other materials. However, it is unlawful 
to slaughter an animal using a tooth or a claw as a tool, This is according to the 
hadith m which the Prophet (PBUH) said: 

"If the slaughtering tool causes bbod to gush and if the Name of 
Allah is mentioned, eat (pf the slaughtered animal); but do not 
slaughter using a tooth or a naii" 
(Related by Al-Bukhari and Muslim)' 
With regard to this hadith, Imam Ibnul-Qayyim {may Allah have mercy 

"The hadith warns us not to ttmghlrr asing « foie, cither because 
some bones may be impurc, or because slaughtering with a bone 
defiles itand thus the believers among the jinn cannot make use of 
it\ The hadith also confirms this as he (PBUH) said after that, \„J 
will ttilyou tvhy: As for ffic tooth, it is <i bone, and as for the nail, 
it h the knife used by the Ethiapians: The hadith declares that it 
is not lawful to siio using llu tooth as it is a bone, and that it 
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is unlawfut to ttaugliiir n ■<»(,',' miik as they v/tre used as knivesfor 
slaughtering by ihe Bihiopians (who were disbelievers)." 6 
TheThirdCondition: Cutting the throat whkh is the respiratory track, the 
esophagus, whidi is the passage of food and drink, and one of the Iwo jugular 
veins. Shaykhul-Isl3m Ibn Taymiyah (may Allah Juvc mercy Mm) says: 
"tn skutfitcring. /hc esophagus. the throat and the twa jugular veins 
have to be cut. Yel, according to the soundest opinion, cutting three 

throat is one of ihac thrce paya or nol, for cutting the two jugular 
ii'iiii is hioiv cflii-.'L'.fi mau rii««rs i.V .■ .- i v ■ . r f tiiid ttmcsnficknt to 
cause the blood to gush"' 
Concerning the way of slaughtering camcls, >t is an act of the Simnali 
(Prophetic Tradition) to stab the camel by an edged tool at the upper part 
ofits chest, whereas other animu!-, are siauglucrcd by eulling the throat. The 
rcason bohind .vjwHTj ing sudi particular parts in the body of the animal to 
hceut while. slaughleriiig <s lu ensme the blood gushes out. Sudi spotsare the 
jurieiiiin ni vdns. Tlturefiwv, this wjll malu; the slaughlering laster, the meat 
more ddicious, and titis will eause k» pain i" the siaughtered animal. The 
Propliet (PBUH) says: 

U/Vil t '!'!!' .v'il.'K]);.'!':. sWl.'frm f! . ■ t ■ ! . r n'iii.'." 
With regard to those aiiim;ils I hai Ihe skuighterer cari not manage to 
sLiugbter al ihe aioreineniionrd spuls. as 'm ganie, irild eatlle, nniiinus ialling 
into a wdl and the liki:, they ain be slaughtered byinjuring the animal at any 
spol ofits l, iK iy and I les tvill be iuninn '.ir s'aujil) kring the animal according 
to the Shari'ah. This is illustrated i n the hadlth nairated by Rafi' (may Allah 
be pleased with him) that ,says: 

"...One ofthecamch once uni ,i»',re. sr> a imtn shvf it with an arraw 
thatstoppedit. Thcc-upon, ihe Messenger of Allah (PBUHjsaid, '!f 
tmy animal runs mwrj ftom yon. t mu i! in tkis miy (i e., jfnwf il 
K-ii/i an srroH-J/ "' 
(Relaled by Al-Bukhari and Muslim) 
Other hadlths indieting the same itieaning have been narrated on the 
authority of 'Ali Ibn Abu Tilib, Ibn Mas'ud, Ibn 'Umar, Ibu 'Abbas and 
' A'ishah (may Allah b e pleased with them all)'°. 



The animals injured by slraniilmg, by a violuot blow, by- a headlotig M, 
or by the goring of horns, and those from which a wild ani mal has eaten. can 
be lawful provided that the ani mal is caught while fit]]] uljve and slaughtered 
before it dies. This is based on a tioble verse: 

"Prokibited to you are dead animah, blood, the flesh of swtne, 



l those animalsj kilied by strangliag or by a viotent btow or by a 
headlongfall or by the goring of horns, and those from which a 
wild animal has eaten, except what you [are abie to} slaughter 
[before its death}..." (Qur'an: Al-Ma'idah: 3) 

'i [ia! is, wht'il llie animal is slaughltTed Ih lini i l itk's, ii is dccmui lawtiil 

. The animal kilied by strangling is the animal strangled by a rope or 

the like wrapped around its neck. 
. The animal kilied by violent blow is the animal that is stricken by 

a violent blow causing it to die. 
• The animal kilied by a headlong fail is the animal that has fallen 

fromaheight. 

. The animal kilied by the goring of horns is the animal that is 

butted by anothcr animal and n>nsi.-i[iiently dies. 
. The animal from which a wild animal has eaten is the animal that 
is hunted and kilied by a wild beast such as the wolf and the like. 
I n considei-ation of the lawfulness of skuijdili'riiij; sudi prvvioudy 
mentioned kinds, Shaykhi-Islam Ibn Taymiyah (may Allah have mercy on 
him) says: 

"...Ifsuch an unimu! is skughtered and the normal rrd blood, which 
is nol tim blood of a <k-mt animal, gutfarf "iit o{ h. thett H is ila'med 
u ' L i m i i ii t 's I 

The Fourth Condition: The slaughterer must say tasmiyah" while his 
hand is doingthe act of slaughtering, as Allah, the Almighly, says: 

"And do not eat ofthat upon which the Name of Allah has nol 
tteen mentioned, f Dr indeed, it is grave disobedience..." 

(Qu.rln: Al-An'am: 121) 
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ImSm Jbnul-Qayyim says: 
"T'fiere is 110 donto that wttaing the Name of Allah whilc slaughtering 
the animal puriftes it anddrivesSatanawayfrom he daughterer and 
Ihe shug)ntred aiiiuial. i m !.'V- uvumry. i) ihis condition isviolated. 
Sutan witl beset the slaughterer and the slaughtered animal and witl 
causefoulness to the animal. The Prophst (PBUH) used to mentbn 
the Nume of Allah wlm «tun^Hering. Moncwcr, the aforementKnjed 
ncble verse indicates that the slaughtered animal is not lairful to be 

enten i} the h'ame oj Ulah i < menliam tl v hai slaughtering it, 

even if the slaughterer is a Muslim?" 
In addition, it is tonsidered an act of the Sunnah to say takbir (saying, 

"Aiiiiltit- Akbar" (U. Allah is the Greatest)) along with mentioning the Narae 

of Allah. 

Proprieties of Slaughtering 

• It Ls detestable to slaughter with a blunt tool, as illustrated in the hadith 

of the Prophet (PBUH) in which he says: 

"Every one of yon should sharpen his knife, and let the slaughtered 
animal die without causingit suffering."'" 

• It is detestabl e to sh a rpen t he kn ife, the slaughteri ng tool while be i ng seen 

byiheaniinal.Thisisbasedontheifldit/irelatedbylmatnAhmadasthe 
Messenger of Allah (PBUH) ordered that knives should be sharpened 
and that they (knives) should be hidden from the animals". 

• II is detestable to turn the animal to adireetion other than that of the 

aiblah". 

• It is detestable to break the animal's neck or skin it before its body 

becomes cool 

It is an act of the Sunnah to slaughter the camel while it is in the standing 
position and its left forelimb is shaekled; arid to slaughter the cow or the sheep 
while it is lying down on its left side. And Allah knows best. 
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Hunting 



grasped easily for slaughtering. 

The Islamic rulingpertaiiiini; w. Ihh- ini.j J n:tates that it is lawful to huntan 

aiiil -,;si i.i- I.Hi, I : -My.: ['V.! i f : i i M Ini'..' i i) !;. Ii:r :mi ■: n' sn. -.ri . ihen il is ! : eU'sl;lPir. 
l.ikvvin\ il 'scstPS-llor.il pi-.ihiUl.'J i i i"; ;i. • \ni :i i 'pl.', prjrl'vi 

or fartns as a result of hunting. The lega! i.vij..'rc.: .H iis Lyitimacy in cases 
other than the las t one is as follows: 
Allah, Ejalted be He, says: 

" ...But you came aut of\h.rhm, then [you may} huut..." 

(Gur'an: Al-Ma'idah: 2) 

He, the Almighty, alsu says: 

"...and [game caught by] what ycu hari trained of hunting 
animals which you train as Allah has taughtyou. So eatcfwhat 
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theycatchforyou, andmention the Name of Allah ofupon it..." 

(Quran: Al-Ma'idah: 4j 

Moreover, the Prophet (PBUH) says: 
7/><ou let Icoseyour trained dog (fcrhuntmg) and mention Allah's 
Name (while nleasing it), then you may eat (the game)" 
(Related by Al-BukMri and Muslim) ' 

The hunted animal, the game, has either one of two cases 
after being chased and caught: 

The First State: It may be caught alive. In such a case, the animal must be 
siaughitredikAunlin^ lu i:ie rulesuflei; il '.l;ii^li:cring-asprcviouslyexplaiiied 
in the chapter of slaughtering - and it is not rendered lawful just by bunting. 

The Second State: The game may be caught killed or caught whik 
unstably alive. In such cases, it is only considered lawful if Ihe following 
conditionsareftilfilled: 

The First Condition: The hunter must fulfill the eonditions of the 
cornpetent slaughterer, namely, the one who is legally accepted to 
slaughter.Thisisbecausethehunterassumestheroleofthestaughterer 
in this case. Therefore, the hunter must be legally cornpetent by being 
sane, Muslim orbelonging to the Peopleoffhe Scripture (Christiansor 
Jews).Toillustrate,itisnotlawfUltoeatwhatishuntedbyaninsaneor 
a drunken person, Imllicir lackof discrction. Similariy, it is not lawful 
to eat what is hunted by a magus, an i dolater, or o ther disbelievers, j ust 
like theLr slaughteted animals. 

The Second Condition: There must be a tool used iri hunting, whkh is 
one of the following two kinds: 




in order to cause blood to be shed. Moreover, it must be neithera tooth 
nor a fingernail, and it must woimd the animal with its edge not by its 
weight. Thus, if the tool whereby ibu $mi\c is k i 1 1 ed is blunt like a pebble, 
a staff, a snare, a net or a piece of iron, the hunted animal is considered 
unlawful, excepl those hunted by a:m hulk'K Tris is because this tool 
possesses a driving force that pierces and causes the blood to gush out 
the same as the sharp tool does or even more. 




Chapier 3: Hnncing 



Seoond: Predator}' .liimmk, suco .15 birds of prey and hunting dogs. 
The game killed by sudi animals is deemed iawful provided that they 
are trained, whether they hunr using their fangs, like dogs, or their 
claws, like birds. This is according to the n obi e verse in which Allah, 
lAalleei be He, says: 

"...and [game caught by! what yon have trained of bunting 
animals which you train as Allah has taughtyou. So eat of what 
they catch for you, and mention the Nanw of Allah uponit. " 

(Qur'&n: Al-Maidah: 4) 
The phrase: "...which you train as Aliah has taught you..." indicates 
that you have to train and teach them the rules of catching the game 
«ia of the tnowk'dge Allah Iur. gramej yon. 'l miring and teaching a 
predator}' birU nr animal moruis that ii s.nmit! <>bcy orders; if it is set 
off for hunting, it goes, and if it is summoned, it complies, and when 
it seizes the game, it keeps it for its master until he reaches the hunted 
ani mal, and that it does not cateh the game for itself. 
The Third Condition: To aim or set off the means, or the tool, of 
bunting whik lwvtng the iiilcminii ni bunting, 'j bis is based on the 
hadith in which the Prophet (PBUH) says: 

"If you let loose your trained dog (for hunting) and mention Allah's 

' M) i'/i'ri ' 1 II 1 r n '1 nm 'ni (tla ' iffli I ' 
(Related by AI-Bukhari and Muslim) 

The hadith indicates that setting off a hunting bird or animal has the 
same conditions of slaughtering 'l uh is, om: n.ust have theintention 
or bunting; a^enrejiiuh". il'lhe : lu ■[ ImIIs ironi L 1 1 l - Ihjiiut's IumkI anti 
kills a game, this game is considered unlawful because of the absence 
of intention. Likewise, if a hound sets off on its own and kills a game, 
the game is considered unlawful for the same reason. However, if 
someone shools al a en-uin game .uul ihis slnii h its murc than ihk- 
game, all are rendered Iawful because the hunter basically had the 
LriLenLinn ni bunting. 
The Fotuth Condition: The hunter must pronounce iasmiyah while 
aiming the arrov or setting ofl'ioe predator i' hunlmg ani urai or bird 
a : , likislmlen in t!ic iioiiie versi: 



"And do not eat of that upon which the Name of Allah has not 
bien mentioned..." (Qur"an: Al-An am: 121) 
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And the other verse in whids Allah, the Alnaighty, says: 
"...Aii etil vfwhnt fltey ctUchjar yott, aml mtatioa tke .\Wir «f 
Allah upon U..." (Qur$n: Al-MU'idah: 4) 

Furthermore, the Prophet (PBUH) says: 

"Ij yott lc\ iotvc unti tnuili.l ,hy J /n' lii-.it,nyi unti n.ention Allah's 
Stuue (u-hiic irkiwiig Uh f/v« yon may cat (the game)." 
(Related by Al-Bukhari and Muslim) 

Actoniing (o ihe prcv'itusly mauimu-d noble verse and hailiih, il 
Allah's Namc is mil nieiihuiu-d w liik- uonling (i c. if the hnnter docs 
not say tasmiyah) , the game Ls not Iawfvjl. 

Along with mcntiomni! litsmiyah, it is an act of the Sunnah to glorify 
Allah by pronmiticin;:; ,'„■(. .' ■■ i wbilc (ranting a game, jusi like the case 
with slaLightering. 'l'his is bccau't hIuti ■.L'Lehteriug, the Prophet 
(PBUH)usedtosay: 

"Bismillah (In the Name of Allah) wall&hu Akbar (and Allah is the 
Greatest)" 1 
Two Warnings 

The First Warning: There arc ccrlain casos in which bunting is 
prohlbited: H is forciddsw fcifj umiiyi»- i» kilj ibc laini game, buntitor belp 
in hunting it by giving guidance, a gcsture o r something else. This is based on 
the noble verse in which Allah, the Almighty, says: 

"O yon who Jiave beliered, do not kiltgame while you are in the 
state of ihram." (O.ur'a.n: Al-Ma'idah: 95) 

It is also prohibited for the muhrim to eat from the game that he has 
bunteti hdped in bunting, or lh.it hai bocn hiink-d 1i;i bini: Allah. Ksajal k' 
He, says: 

"...but forbidden to yon is game /rom the lund as long as you 
are in the state of ihram. And feav Allah to Whom you wiil be 
gatkered." (Quran: Al-Maidah: 96) 

[ll adJitiiin, a^tord ].ny in l!ic am^iisi:-, ;>f Vnislim sdlolars, il is prnhibited 
fora muhrim <>r a mm-miihrii>i lu limit ihe game of Mecca. With respeei lu 
i b is, Ibn Abb&s (may Allah be pleased with him.) narrated: 

"On the Day of the Canauest of Mecca, the Messenger of Allah 
(PBUH) snid. illah has «,.«(<• ihh km-n U.e., Mecca) a samtuary 



since the day He created the Heavens and the Earth, and it will 
remain a sanctuary by virtue of the sanctity Allah has bestowed on it 
untiltheDayofResurrtction ... Itstreei must not be cut, normustits 
gamt be chased, nor must !(s vegetation orgrass be uprooted, . .' 
The Second Warning: It is prohibited to possess a dog for reasons other 
than those permitted by the Messenger of Allah (PBUH), and they are one 
of three cases; hunting, guarding a livestock or guarding a plantation. The 
Prophet (PBUH) said: 

"He who keeps a dog except one meant for watchmg a herd.for 
hunting, or for watMng fields, mil lose one qtrat (i. e., a great 
amount) ofhis reward tvery day." 5 
(Rdated by Al-Bukhari and Muslim) 
Yet, some people care nothing for such a threat and own dogs for purposes 
other than these thiee perm Ltted by the Messenge r of Al lah ( PBUH) i they keep 
dogs just for showinessand imitation of the disbelievej s. They pay noaiteiilion 
to the loss of rewards resulting from what they do, though if they were to lose 
anything of their worldly benerlts, they would not endure i t. There is neither 
might nor power save in Allah! In this connection, the Prophet (PBUH) says: 
"Angah (ofMeiry) do not r»Ur a haiw whavin llmre h u dvgora 
picture of a l'mng creature (a kuman beingoran animal)"" 
So, a Muslim must fear his Lord and not wrong himself by committing 
such sins and deprive himself from rewards. Indeed, Allah, Alone, is the One 
Whose Help is sought. 



Endnotes 



1 Al-Bukhari (54*4) [9/756] and Muslim (4S49) 1 7/75]. 

2 Al-BakMri (5565) [10/29] and Muslim (5060) [7/121 ]. 

3 Muhrim: The one in i state of ritual consscration for Bujj (PilgrLmage) or 'Umrah 
[Lesser PUgrimage). 

4 Ai Buklwi f I S.iJ) '4:7, ! ' ;i «I WKlins i 3 W ! [5/127]. 
.-M-liul-Mi-i Ui22> ,5/s; ; Ml l M.|>hm(-I'.'!>'< i |::.' IH l|. 

6 Al-Bakhiri (3225) [6/375] and Mus (?4S I ) 7/ I Ul|. 



CHAPTER 




An oathis a solemn, fmni.il deelaratlon to fulfill a pledge, lo do m- vt-liain 
fromdoingsomething, or to omfu mi hal somethingis Irik-, oFten calling on a 
sacred object as wilni'ss. A n uni h h.i;, acertain way tobe taken. 

An oalh I hal ivijuirts «pLiii.in i l' nol lulNIli'd ii ll'inl inken hy uaiiing 
on the Name of Allah or on one of His Attributes, such as sweanm' "hy 
Allah," "by the Face of Allah," "by His Magnificence," "by His Glory" "by His 
Sublimiiy," "by F lis l'mvo," "b? His Mercy." >• ! N,- i"mvniin : " "by Ili» 'A' i 1 1,"' 
"by the Qui-'an," ...ete. 

It is prohibited to take an oath by calling on other than Allah, as it is 
considered an act of polytheism, for the Prophet (PBUH) says: 

"// one has to take an oath, one must swear by Aliah or otherwise 
keep quiet" 

(Rdated by Al-Bukhari and Muslim)' 
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Also,he (PEUH)says: 

Whoever swears by other than Allah is cornmittin? an act of 
disbelief or polytheism'' ' 
Furthermore, the Prophet (PBUH) says: 
"He who swears by Al- Amanah 1 is not one of us f i. e. he does not 
folloTV the truepathway of Muslims) ." 
(MatedbyAbuDawud) 1 
The aforementioned jjadithi state the prohibition of sweaiing by other 
than Allah and that it is considered an act of polytheism. Eiamples of such 
unlawful oaths are swea ti ng, "By the Prophet " " By your life," "By Al-A manak? 
"By the Ka'bah," or the like. Ibn ' Abdul- Barr said, "This (ie. the prohibition of 
tmarlng by other >h,m Mliihi h uiunmnfu/iy ngrved upon." 
Sheikh Taoiyyuddin Ibn Taymiyah said: 
"It is prohibited to take an oath by other than Allah, and this is the 
opinion acted upon iti the Hanbati School. Mcreover, Ibn Mas'ud 
andothersweretjuotedassaying.'l would rathertakea false oathby 
Allah than take a true oath by other than Allah.' " s 
Cummenting on the aforenieiitioncd staltmcrrt of Ibn Mas'ftd, Ibn 
Taymiyah said: 

"l'his i btait, t (Ai iriu. ">' i >« l!u tifgrrnta than the virtue 
of trutkfulness. and the sin of telling a lie is not so grave as that of 
polytheism,"" 

Eipiation for breaking an oath sworn by the Name of Allah is obligatory if 
the following three conditions are fulfilled: 

First: An oath must be bound with intention so as to entail espiation if 
broken. That is, one must intend the oath to do a certain possible deed 
iii the future. Allah. Exahed be He, says: 

"Allah will not impose blame upon yoa for what is meaningless 
in your oaths, but He will impose blame upon ycufor [breaking] 
whatyou intended of oaths..." (Qur'an: Al- Ma'idah: 89) 
The verse indicates that eipiation is not obligatory unless the oath is 
bound with intention. 

Therefore, an oath is not validly effected unless it refers to something 
inthefuture.notinthepast.asttisimpossibletointendtodoorrefrain 



from doing something in the past Hawever, if a person deliberately 
takes a false oath that he had done something in the past but i n fact he 
had not fcr example, such an oath is called "an immersing false oath," 
as it "immerses" the one who commits it into siiming and, hence, into 
the Hellfire. Such perjury cannot be expiated for, as it is considered 
too grave to be expiated for. Furthermore, it is regarded as one of the 
major sins. 

If one utteis an oath imintentioiially due to a force of habit, as in saying, 
"No, by Allah," or "Yes, by Allah," such are not considered oaths bound 
with intention, but meaningless words. Hence, no expiation is called 
for in this case, for Allah, Exalted be He, says: 
"Allah will not impose blatne upon youfor what is meaningless 
in your oaths..." (Qur an: Al-Ma'idah; 89} 

Inaddition, Aishah, the Prophet 's wife, (may Allah be pleased with her) 
narated that the Prophet (PBUH) said regarding a meaningless oath: 
"It is the mual talk of a man al bis home, (such as) 'No, by Allah; or 
Yes.by Allah.'" 
(Related by Abu Dawud)' 

Likewise, if one takes an oath concerning something believing it to be 
trae but later it proves to be untrue, such an unfulfilled oath does not 
entail expiatioti. Shaykhul- Islam Ibn TaymiyaJi said: 
"The same ruling applies to mm , oncerning imething in the future 
believing it will happen , as rvhen one takes an oath to do something, believing 
that itnother person will do itfor him, and that person does not f 
Second: An oath must be taken voluntarily so as to entail expiation if 
broken. Thus, if a person is forced to take an oath, his oath is not 
validly effected. This is because the Prophet (PBUH) says: 
"My nation is pardoned for what they cotnmit by mistake, out of 
forgetfulness, and for what they were compelled to do."' 
The hadtth states that breaking an oath one has been compelled to 
take is pardoned. 

Third: A n oath entails expiation if it is broken, such as doing what 
one has sworn not to do or refraining from what one has sworn 
to do. Nevertheless, if one breaks ones oath out of forgetfulness or 
compulsion, no espiation is called for, because, i n such a case, one is 
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notconsidered to havr commiitcd ;i sin. This is punsuantto the hadith 
of the Prophet (PBUH) that stales: 

"My natioti is pardoned for what they cummit by mistake, out af 
forgetfulness, andfoi wltat tluy uv compelled tocto."'° 
Sometimesthe one taking an oatfa adds a cnndition.il phrase as an integral 
pari uf the wording af the oath as ir mi 'By Allah, I shall do so and so, if 
Allah wills." ln this case, if one fails to fulfill one's oath, one is not considered 
to have committei p iury, as long as the conditional phrase wss an integral 
part of the oath. The Prophet (PBUH) said: 

"if aityone indudes 'if Allah wlfa' m his oath, he witl nol be 
comidered tn hnvc cmirniined pcrjury ifbc dacs bivak his oath." 
(Related by Imam Ahmad and olher compilers of Hadith)" 
However, if the phrase "if A Kari wills'* is not meant to be conditional in the 
oath, but only to s i I Hal bis ng by mentioning His Name, the oath will 
1 1 1 >i l r i I i i j 1 1 unely "if Allal 

wills," is separated from the utterance of the oath by a puise for no reason, 
this conditional phrase does not spare one the expiarion for breaking such an 
oath. Howeiti somi th , - ] 1 i maintatn that the phrase, "if Allah wills," 
spares cspiatioii, cveo if it is uttcred a whiic after the irtk-rancc of the oath, t>r 
even if the one laking the oath ut!ers it ors'y after beingurgedby others to do 
so. Shaykhul-Islam lbn Taymiyah commented on the latter opinion saying. 
"...and titis is the sound opinion". 

Breaking an oath m ay be obi i gatory, prohibited or pe nn i s s i h I e. To i l ! u s f m te, 
an oath must be broken if it is taken to abandon an obligation, as when one 
takes an oath to sever the ties ol i 1 > i an oath must be broken if it 

drink. In such casts, one must break one's oath and expiate for it. 

It is prohibited to break an oath if it is taken to abandon a prohibited deed 
or to do an obligatory one. In such a case, the person has to fulfill his oath and 
it is impermissible to break it. 

However, it is permissible to break an oath taken to do or abandon 
something permissible. The Prophet (PBUH) says: 

"Whenever l take an oath to t 't- md (later on) I find 
somelhing dse btittrfn do, 1 do what 1 fiml better and e.xpiatc for 
(breaking) inyoath."" 



The Prophet (PEUH) also saya 
If anyone takes an oath to do something and (later on) finds 
something else better to do, he should do what is better and then 
acpiatefor (breaking) his oath"" 
Sometimes one takes an oath to abstain from something permissible, such 
as food, drinks, or clothes, escept for one's wife, as when one swears saying, 
"By Allah, I will deem what Allah has permitted prohibited for me," or, "By 
Allah, I will deem this food prohibited for me" That permissible thing does 
not become prohibited for one to have or use due to such ari oath. Rather, it 
is permissible for one to have it or use il, yel one iri this c ise h.is to expiatefor 
breaking ones oath. This is becairse Allah Exalled be He, says: 

"O Prophet, why doyou prohibit [yaursetffrcmj whatAttak has 
made for you, seekittg the approral of your wives? And 

Allah is Forgiving and Merciful. Allah has atready ordaiued for 
you (Musllms) the dissolution of your oath..." 

(CJur'an: At-Tahrlm: 1 2) 
The word "dissolution" here refers to the expiation for breaking an oath 
taken to prohibit for onesel f something made lawful by Allah. 

In case a man takes an oath to abstain from having sesuai intercourse with 
his wife i m 'i .1 jhir that entails a special kind of ejtpiation, as the 
expiation for breaking an oath is insufficient in this case. 

In this chapter we have to point out the ruling on taking an oath by calling 
m ii reCigicm other than klan «a;|t n» saying,") will 1 h (ora kristiani IH 
1 )d I i ii i i i M i ' i k mati I mii ! I n n I 

prohibited. Ii is rekted i n the Two Sahihs that the Prophet (PBUH) says: 
"Whoever inient t fa lling on a reiigion other 

Ihan Islnm (i.c.mcm-iii l' ;ri timi i oit-Miislim in case h, 

is le&ng a Ut). then he i s as he says (i.e. he becomes a non-Muslim)"" 
According to the narration of Imam Ahmad, the Prophet (PBUH) said: 

Muslim) if he is lying; ,md r/ hc ii tdlmg ilie trulh, h,: will nol 
return to Islam safely | i h wtUnotretu o .'■hitnfreefrorn sin 
or pitntshment; 

We invoke Allah to protect us against evil speeches, and to mend our 
words, deeds, and intentions. Verily, Allah isNearand Responsive. 
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I Al-aukharl (SI 08) [10/634J and Muslim [«33) [6/108]. 
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3 Al- Amanah, in Arahic, carries the meanings of honesty trust, and obedience. It cati 
also. in this contesd:, refcr r itl tn I r \ J t I i i 
Prayer, Fast ing, Haj j ( Pilgrimag?) . elc. 
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Expiation for a Broken Oath 



Almighty Allah is so Merdf ul to His servarits that He has decreed expiation 
for broken aaths. Allah, Exalted be He, s ays : 

"Allah has already ordalttedfor you (Muslints) the dissolution of 
your aaths..." (Qur'an: At-Tahrlm: 2) 

Eesides, it is rclaletl in the Two Sahihi that the Prophet (PEUH) says: 
"Ifyou take an oath to do something and (later on)youfind that 
something ehe is better than the ftrst, thtn do the better ont and 
expiate for (breaking) your oath." 
There are option and priority order concerning the expiation for a broken 
oath. One can choose between feeding ten needy people (half a sa 1 ' of food 
fbr eacfi}, dothing ten needy people (each one gets a garment proper to be 
worn during performing prayer), or freeing a Muslim slave void of defects. If 
one cannot affbrd any of the ttiree aforememioned choices, One has to fasl for 



three days. Hence, it is clear thai the expiation fbr breaking an oath combines 
both choice and priorlty order. Choice is between feeding ten needy people, 
dctthhii! I licin, or frccinj; a Muslin: 4iv«\ i n the samc order ul' pi'ioritv, then 
comes faating as the last alternative. The evidence of this ruling is the Cjuranic 
verse that reads: 

"...so its expiation is the feeding of ten needy people from the 
average ofthat which yon feedyour (own)families or clothing 
them ot thefreeingofa ilave btttwho cannotfittd (or afford 
it) - then a fast of three days (is required)..." 

(Quran: Al-Ma'idah: 89) 

This verse as a whole means that the expiation for breaching an oath 
bound with intention is "the feeding of ten needy people from the average of 
that you feedyour (own) families", i.e. from the best food that one normally 
provides for one's Family, "or dotlring them" with tlotlies proper to be worn 
during performing prayer, "m- thefreeing ofoslave", most scholars agree that 
this slave must be a believing Muslim. [ntuUlinoii. Allah anranjscs ilirtmkruf 
the three optionsnl Vanilimu acc.mlins lo «tsL-io*. and U'.iny m' ilu^r njn bus 
is fulfilled, the eapiation is unanimously deemed valid. As fbr the expiatory 
fasting of the three days, the majority of scholars stipulate that it must be 
performed successively accordingto ' Abdul lah Uni .Vlas'fid's recitation of the 
,iloiv:nciilii>ncd «w in which ihc iiord "mca-ssive" is addril: "...then a fail 
of three successive days (b required)..." (Qur'an: Al-Maidah: 89) 

Nowadays, most common people mistakenly believe that they have the 
choice whether to fast or to fulfill any of the three aforementioned options to 
expiate for their broken oaths. Hence, they fast while they can afford the feeding 
of ten needy people or clothing them, and this is nDt a valid expiation for a 
broken oath, since fasting i s not a valid means of expiation unless otie can not 
afford the other altematives. So, every Muslim must be aware of this fact. 

A Muslim is permitted to make the expiation before or after breaking the 
oath. If it precedes perjury, it ,% consiJeml dissolution of the oath, and if it 
succeedsperiury. il is runsidercd <x pialmu l'm lho sin nlperiury. The evidence 
of this ruling is a luidhh related in Ihe Two Sakihs that remis: 

"Ifyou take an oath to do something and (later on) youfmd that 
something ebe is better than thefirst, then do the betterone and 
c\piuic for (breukiug) )\><;> o,nh." 



This htutUh proves Ibai il Ls Isu fril to dcluy ejipialkm unti! uficr breakiee, 
one's oath; the hadiih related by Abu Diwud reads: 

"...then makc cxpiation for your oath and do the fiei/cr one." 
The latter hadiih indicates the permissibility of makiiit; espiatinn for air 
ourli bcforo breakinc, j. linu, the cSiriwulionci! IwIHhs Male l hal j Muslim 
caci imke rapiatioti befure or ai'ier breakiiyt; l-.is milli. 

[t is an act of the Siwt«.iA {Frophclic iradition) ;uu1 u duty tifa Muslim 
toward his Muslim brother to fulfill the latter's oath. Al-Bara Ibn ' Azib (may 
Allah bepleasedwithhim)said: 

"The Prophet (PBUH) enjoinui us lo do semi things. He (PBUH) 
mjomed "i t o vlsll ''«' «<*, falkm' fmwral pracesatm*. pmy fvr r; 
saetzer (by saytof la him, 'May Allah have mercy on you), fulfdl a 
MusHm's oath, hdp llic npprenai, accept iimtntiom, and prepagate 
greetings (by saying when meeting one another, 'Peacs Ih witli yon' " 
I f an oath is repealed Iben broker,, one Keviii!,«! toespiJtc for II onh- once, 
as it is regarded as one oath. Srmilarly, if one hreaks an oath taken to do or 
abstain from doing many things (such as saying, "By Allah, I will neither eat, 
cor drink, mu- d» si) and so,",l one, i u fase ol mm Iri 1 1 iiln^iint, has to espiate 
for il otily once, as ir i« considered mu 1 ortlli :i- well. Ncwrrlwlcss, II" one lakes 
more Ihari one oath to do or refrain from doing more than one deed, and 
then one breuks onc's oaths, one has lo expiale for eacli "f the brnken oarhs. 
Shaykhul-Islam Ibn Taymiyah (may Allah have nrercy on him) said: 

'i imivniiiigrefiailiitgiiii 'rirJrJi hreixpmlion ffn v ms thivi; opinimu, 
the lliird af Ihan. whuh is lift.' pivpomk-nmt imc, is ihul ij iui rinid 
penaiits toont «W, atpMtiltg otut it aillatfar, athernisc expitithmai 
many times as the deeds 10 which an oath pertains is calkd for," 
If anyone swears not to do something, then he does il out of forgerfnlness, 
compulsion, or tinawareness, it is not deemed perjury, nor does il email 
«ipiiilion. This is because Allah, Exalted be He, slalrs iir ihe Qur'an that His 
righteousservants invnke Him saying: 

"Our Lord, do not tmpo$e blame upon us if we have forgotten 
or erred. (Qur'an:Al-Baqarah:286) 
Furthermore, a person is not held responsiblr Iur a deed iic is loreed I o do, 
and Allah forgivcs The Mu.slim naiion ini- llic siirs they commir by mistake, uut 
offnrgetfulness.orwhllebeingcompelledtodothem. 
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Shaykhul-Isiam Ibn Taymiyah (may Allah have mercy o n him) said: 
T '»«< .*«•<•«% u.'H „; j/wr/HC ItospiMlHy or $cm-n»Hy tv tmothcr. 
that the lutter 'should" do somethtng, breaking such an oath is not 
considered parjury. Yet, it is considered perjury if one means that the 
other person 'must' do j i t. . . "* 

Notke 

Allah, EsaitedbeHe, says in the sameverse.aftermentioning [h t «piatu m 
forabroken oath: 

"...and keepupyour oath..." (Qur'an: Al-Ma'idah: 89} 

Therefore, Allah commands us to keep up our oaths, and this means that 
one should not rush into taking oaths nor should he rush into breaking them, 
and that broken oaths must be expiated for. In general, this noble verse enjoins 
the bclievers to hold oaths in high esteem and not to undei'eslimate them. 

It is important to point out that some people resort to trickery to evade 
fulfiliing their oaths, mistakenly beiieving that they, thus, have eiempted 
themselves from ejtpiation and from llie cunsL'iiueiiLts if laking oaths. In this 
regard, Ibnul-Qayyim (may Allah have mercy on him) warned against sueh 
evasion saying: 

'Some people make unlawfu! tricks in order to evade fulfitlmg their 
oaths or exptattngf<ir breaking them. For example, a man may swear 
not tv eal a ctrtam M. ool f.> (m j'jj ,i n-rtain hoosojor o yau, or not 
to tata certainfood „ml Ukii hcam the whok ton) except for a smalt 
l'il-f, Ihvs in liicmitl '-ionsr for ,i v.iioic yi;ir i:\icp: for onr day w aus 
the saidfood eicept for a iittie amount. These tricks are groundless and 
smk Mlhtiurtbufiimkin. Smh cttifiirpniifanmypertititcmitmittinz 
oli kimlt oj dtvtk proioiiit.d :>y /d,- f ov.-yin-r i')' avoidioy ,t»mmtting 
o liuk p,») ofoool; i/tvi/. IIiwcm; l.vpny ,m tkitli or breaking il is 
just like the matter of otmlkna' ond di>ohntiemx regarding Dtvine 
tudinomes. Onos u.iji'i i s n.ul i-'!,oiir,l uokss i' is tidjdkd lu d 10 i'idl. 
not only part of il, ond wta ,»>,■ u nyaotcd os on ohedient servant 
0)' Allah, On Iheoiim luimt. ivatkiiig pati ofthe oath is regardedas 
perjury, anti thus one is regarded asa disobedient servant of Allah." 7 
It happens that someone maj- swear not to do somethLng and then he 
makes someone else do it for him to avoid pajury. In lict, such evasion does 
nol spare such a person the liabihty of his oath, unless he has already meant 
not to do it himself when taking the oath. 



Chaprer 1: Eipimion for a Brokcn Oath 



In 3 nutshell, it must be asserted that oaths have sudi a high esteem and 
must not be dealt wirls lighily, imv «.tonik) pfnpk resort lu trickery to evade 
fulfilling the liabilities of their oaths. 



ISU': A Standard measure that equals 2172 grams. 

2 Al-Bukhart (6622) [ 1 U629] and Muslim (4257) [6/118]. 

3 Abu Dawud (3278) [3/380] and At-Tirmidhi (1534) [4/107]. 

4 Al-Bukhari (1239) [3/145] and Muslim (5356) [7/257]. 

5 See"A(-Mh><!n)t" [p. 474] and Mtjmfi 'ul-fiifilrf (32/219). 
6See MajmA'ul-Fatiwi- (32/219). 

7 See T Mm Al-Muwaqqi 7n" (3/294). 
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Making vows is originally detestable, and it Is deemed prohibitect by i 
group of scholars according to the hadith nanated by Ibn "Umar (may Allah 
bepk'iicJ v. iUi liun) tliat iKids; 

"Making a vowdoes not fmvent tmythiug (rrtewrf (o /fl/ej, fcut :( 
makes a miser spend his properti? 
The compiler of the boofc entitled A!-Muntaqa ( the Selected) said, "This hadfth 
is related bythe Group oj the Compilen oj Uadith exduding At-Tirmidhl"' The 
reawn hobind the* Iwo mlin»* i'. I hal ma- ivh.i makes .1 vowtiNigmes uiwsdft» 
Jo somt'thini; llial is nol <n%ir.alli a religi»»; «Migaluuv and gets mieself tntu a 
eritica) silualioii by sudi a wnv, wlicnus .1 M-.jslim k .'nji'ined to dn gnod deeds 
wlthout having to make vows. 

Ni:vltI lielcss, if oiie makes a vow to peiform an act of worship, 011 e has to 
fulfill it, for Allah, Eialted be He, says: 

"And whatever you spend of expenditures or make of vows - 
indeed, Allah knows o/it..." (Qur'an: Al-Baqarah: 270) 

InanotherverseoftlieQuf'an,AlmiglityAllahd«cribesHisfaithful,pious 
worshlppers saying, 

"They [are those who} fulfill [their] vows andfear a Day whose 
evilwillbe widespread." ( Qur'an: Al-I nsan: 7) 

Allah, Exalted b e He, also says: 

"...and fulfill their vows. .." (Quran: Al-Hajj: 29) 

Moreover, it is related m Sahih Ai-BukhAri (Al-Bukhari's Authentk Book of 
Uadtth) thal the Prophet (PBUH) says: 

"Whoevcr mws !o olvyAHaii nun,: olK-y H011. aihhvliocver vows to 
disobi-y Alliili mini not dinohev Htm." 
Imam IbnuKJayyim said: 
"As for those. who eommit them»k\; lit volunlnrily perform acts 
of worship to Allah, .'/'/.T ,lo i'/iui r . r mir w /om- ways. They either 
take an oath to perform it, or vow to perform it, or take an oath 
anphmiztd by a vow to pcrjbrm il, »r uAc o mu emp/msital ''.l' 
an oath to perform <!■ Allnh says, "And amoitg them are those 
who mode a corermnt with Allah, [saying], 'IfHe shoutd give «s 
front His bounty, we will surely spend tti charlty...' " ((Jurita: At 
Tawbah: 75) Such a vow must be fulfilled or else the one who makes 



if will be subject to the punishment stated in the verse that reads, "Se 
He penalized them wtih hypocrisy in Iheir hearts..." (Qurtn: At- 
lawhali '. i 1-hm .•..,.,</..;.. Ion,, a mhinlnr) act o) worship fe 
' < >< i i / . -rp n nit asin snyinf 

Faqihs (may Allah have mercy on them) stipulate that a vow must be 
voluntanly made by a competent, sane, discriminating, adult person so as to 
be validly effected. They base this opinion on the hadith in which the Prophet 
(PBUH) says: 

"Thereare three (persons) whaseactiom are not recorded- A minor 
unit) lir rcaclus jialvi t y. ,-i iminitr ttittit he comes to reason. and a 
sktper until he awakes!'* 
This hadtth proves that the above-mentioned three kinds of people are not 

ohligatcd to l'uiil!] any vows tlicy nuiy lake, as they are nol legatly accountable 

for their deeds. 

The vow made by a disbeliever is deemed valid if it is made to perform an 
act of worship, and if such a disbeliever converts to Islam, he has to fulfill the 
vow he has taken whilt being a disbeliever. ' Umar Ibnul-Khattab {may Allah 
be pleased with him) narrated that he had once made a vow in the Pre-Islamic 
Periodol [ K iinvjiK-c (ihe hiiiiin 'i) n> sedude in the Sacred Mosque for one 
night, so the Prophet (PBUH) said to him: "Fulfill your vo>v." s 

Valid Vows are of Five Kinds 

1- An Absolute Vow 

It is the vow made by saying, for example, "I owe Allah a vow," without 
defining a certain act of worship to perform dtie to vowing. The «tpiation for 
such a vow is the same as that for a broken oath, whet her the vow is con d itional 
or not. This is because ' Uqbah Ibn ' Amir (may Allah he pleawd with him) 
narrated that the Prophet ( PBU H) said: 

"The expiation for (breaking) a vow which is not defined is the 
same as lliatfoi ibtAthmg) ,m aulh."" 

(Related by Ibn Mijah and At-Tirmidhi who deemed it a hasan 
sahih gharib)' 

This had»h states that i t is obligatory to expiate for ari absolute vow if the 
act of worship dedicated to Allah, Aimighty and Ever-Majestic be He, is not 
d l' ll nal i it the vow. 
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2- A Vow Taken in a State of Importunity or in a Fit of Anger 

It is a cotiditional vow meant W either prevent someone from doing 
sonifiliini;, to urge him to do 3t, or to tnake someone hclicvi: somcltiing, or 
disbelieve in it. For example, when onesays, "Ivowto perform Haj) (or freea 
si ave) if my speeeh proves untrue or if I speak to you, or about you." A person 
ivlio iakcs such J v,m inav elu w rwlwurn f'.illillin;; his vinv and expiating Inr 
i t just like a broken oath. This is because 1 Imran Ibn Fjujayn (may Allah be 
pleased witb him! narrated that heheard the Prophet (PBUH) saying: 
: '.V;i 1-un'j luL'n in ii ;i; ,;/ ,mgcr iuir vuiiii), uml ilw nupiaikm for 
such u iw i» thc muk i 's ih» for ','0'i'iikhKj m oath' 
(Related by Sa'id Ibn MansCir in his book of Hadiths)* 

3- A Vow Taken to Do an Ordinary, Perinissiblc Act 

An esample of such a vow is rawing to wear one's gai ment or to ride one's 
pack animal. In this cuse, ime may dmose between Mfilling one's vow and 
cxpijliii(; f«:r il il'nne rt-Iruiiis i'-.ni! Unuigllii' mkI Lict. th^- saraf as the cspiation 
for breaking an oath, jus! Likt- Uh 1 seomd case, The opinion of Ibn Uivmiyali 
(nwy Aliah have aieicy <m liiml m liiis ivitard is ihat rso expialio>i wlwlsww 
iscalW ioi in casc ofbreakinga vtnv In pcflorm apermissible act. Hegrounds 
diis nilhis •«) flu' 'j i/ -f i.' /i rdalcti hv M lt;iklwri lluil n-.ids: 

"While the Prophet (PBUH) was delivering a sermon, he saw a 
nian vlw iv»uuin;hum>t>>n>, *■ Ik nsked about the man. They(the 
people) suid, 'It ii Abu hrail who has taken a vow to stand and 
neversitdown, nevercome in the shads, nor speak to anybody, and 
tofast! The Prophet (PBUH) said. 'i )rder him to resume speaking, 
comu in the shtiile, uiidsit liu.vn. bui ki hint rompli-h: liisfast' " 

4- A Vow Taken to Commit an Act of Disobedience to Allah 

An example of such a kind ofvow is vowing to drinlt inttwi.-*liiig li^iK»* 
or to fast the days of menstruntion or the Day of Sacrifice. it is imp t -r:ii i.^ihlo 
to fulfill such a vow, as the Prophet (PBUH) says: 

"Whoever vows to disobey Allah must not disobey Him." 

This hadiih slates tlcii il i^ inii^-rmissihie k> fulfill a vow to disobey Allah, 
because one is never permitted to disobey Allah under any circumstances. 

Another example of vows of disobedience to Allah is the vows taken to be 
fdfilk-d Jl ihe j4r,iwv,iinl» S'vkiny Uk pk ;isi:ic i 'f l'hc dcui bisni'illlii'ivm. Sudi 
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a «fciid is cunsidfTtil nwjor pHylhcisiti as prcviou.-;];- mcmiuncti. bipialion tnr 
suchavowis the same. as that for a broken oath according to some scholars, the 
iijumon ivbich is bav-d mi l lu- n, urai ion;, ol J bn Mas 'ini, J ha ' Abb.lv ' linr;in 
Ibn Husayn, and Sninurah )bn Jinukib (may Allah bc plcased with them all). 

However, some scholars maintain that a vow taken to commit an act of 
dusobalieiue to Aliah is itriginally invalid atid it emails nt> «pialmu, This is 
(ine of the opiiimns allribulol lu hnjm Ahivmd, and il is the upiniou of the 
Hanafi, the Miliki, and the Shafl'l Schools. It is also the opinion maintained 
by Shaykliul- Islam Ibn Taymiyati wh» said: 

"'/■/;[' rnr.'s to/uniitli .rjjrair, n mwml.iin. om f «v vflh litftts, itml tlw 
vows dcdkated 10 md! pitKts. ilwu iHlurintmiii. or shr.-r '.■rj-nvrs, ,nv 

! II f I I I l ' ! 

as schokas unanimously agree. Such objects f i e. ilic ,'rr«r/>>, .mu»,™ 
or whatever is pitt in smh pku-es </w K' nwl urc lu bn gathered and 
ttsctl fiv tim Imufil of tlw jntttfa, ris Itmg ns r/w Uknuua- of ilu-ir 
owners are unknown (to return tfiese objects to them)"' 

5- A Vow to Perform a Puitis Act 

It is a vow taken to perform an act of obedience to Allah, like performing 
fravi-r, Hustiiyi llnij (t'ilgrimnp;) and sa l'tirlh. Such j vow ean be absokile 
(i.e. unconditional), as in saying, "I have taken a vow to fast (or pray)," or 
condltional, as i n saying, "If Allah cures so and so, I vow to perform such 
and such an act of worship." In the latter case, ooce the condition i s l'nlfilled, 
it becomes obligatory for the one taking the vow to fulfill it. The Prophet 
(PBUH) says: 

"Whoever vows to obcy Alhili utus: vbcy lliw." 
(Related by Al-Bukh4rl)" 
Moreover, Allah, exalted be He, says: 

"They (are those who) fulfill their (vows). . ." 

(Q U r'an: At-Tahrim: 7) 

Almigluv Allah also says: 

"...and fulfill their vows..." (Our'an: Al-Hajj: 29) 

AiiiL Allah fcimivs Ivst. 
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I Al- Bugari (660*) 1 1 1 /SOS] , M u uli m (42 ] 3) (6/99). Abft Diwdd (3287) [ 3/ 384] . An-Nasai 
(38 10) 1 4:211 and ibn Maiah (2122) [ 2/552 1 _ Sesalso At-Tirmidhl (1542) (4/112]. 

2AI-Bllkhlr1 (6696) [11/708]. 

3 See "/'Mm AI-Atfiwa^/'rn" (2/122). 

4 Abu. Diwud (4403) and An-Nasa'i (3462). 

5 AI-liukMri (2032) [4/348] and Muslim (4268) (6/126). 

6 At-Tirmidhi(1532) [4/106], Ibn Majali (2127) (2/5 54] Seealso Muslim (4229) [6/106], 
AbO Diwud (3323) (3/39S] and An-NasS'i (3341) [4/331. 

7 Gharib (Unfamiliar) hadith: A hadM reported by jusi onv narratoi at even one slage of 
ths diain of transmiision 

8An -Nasa'l (3851) [4/35]. 

9 AI-BukhW (6704)111/714]. 

1 0 See "Al-Ikhl iyirat Ai-Fiqhiyya h " | -1 76 ] 

II SeeTlmAl-M<twaqqi In" (2/122). 
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Judiciary in Islam 



Shaykhul- Islam Ibn Taymiyali :. 11.1v -Mh-.li uivo niercy on hira) said: 
"J; s.iijii;.! vli>Msriiiwlii(iudiim!yi!iu KH^ir-u* chm ,i)i,r ,u .j m?:».) 

i^'m.WH .■ .■ 1=-: j I - f n . j'.'.i i\.' L .'. ■! i^.'.'l :)/ .' /.' l " ml^,' .'m,!.'.'.- : i' " i ■' i ■' : r.u-^ 
H.OTHS» /t) .l.liiilY ;(i>ltVltY, -■ ■ -■ . i -■ -■ I ■ /Vi»..i.< /K f/lfe ;WKjV.)) (w.v (-iVH 
ii).i;!;,"f:'i!' iV'iu.'iS:' if'.vTi';,'.!;,' /i':!, i.'.ji'i.^ , i .'.'i i lir,!/.'/; tlimilgh 

Judiciary is legislated according to ti i n i n i Sniiihiii l'i ( i 
Tiadition ) and cor- ' t. i - j m i ■ ,\ 1 1 > 1 1 1 1 , h "I ii V I lah , Exa I ted be He, say s: 
"Andjudge, f O Mtdtammadj, between them by what Attah has 
revealed ..." (Qur an: Al-Ma'idah: 49) 

And He also says: 

"[We said], O David, indeed We have mode yauasuccessorupon 
the earth, sojudge between the people in truth..." 

(Qur*an: Sad: 26) 
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Moreover, the Prophet (PBUH} himself undertook that responsibility and 
appointedjudgesintheregionsthatwereunderthelslamicriile.andsodidthe 
Caliphs that succeeded him. Furthermore, Muslim schoiars agree uniformly 
on the necessity of assigning judges to settle disputes among people. 

Jurisprudentially speaking, the judiriary indicates the clarification of the 
lega) ruling and applying it as well as sertling disputes. 

As for the judge, Shaykhul-Islam Ibn Taymiyah (may Allah have mercy 
on him) said: 

"The judge assumes the rok of a witnas with rsgard to providing 
evhlence, Ihe rak of a tmifti ' with rc#mt to isuting rtilings, anti 
the rale of a person in authority with regard to having judgments 
implemented" 1 

In Islam, the judiciary is a collective duty as it is an indispensable thing 
i n pcojildt affiiirs. I n tliis respect, Imiim AJmrad said, "There tnttst be a judge 
among people so that ri^fits h re not hit." Moreover, Shaykhul-Islam lbn 
Taymiyah said, "The Prophet (PBUH) has made it a duty to appoint one as 
kader vlien a sinall group is mi akiurney'. Sudi a command goes for ail kinds 
of assembiies." 

If only one competent person exists who can undertake judgeship, then 
it is an individual obligation upon him ta do so. That is because undertaking 
judgeship invnlvcs a greal reward for the one wlio is capable of observing it 
according to the legally prescribed way. Nevertheless, assuming judgeship 
involves grave danger for the one who does not apply it according to the legally 
prescribed way. 

When appointing judges, the ruler of Muslims has to appoint judges 
according to the requisites of the public interest so that rights are not lost, 
Besides, the ruler has ta select the best persons in terms of knowledge and 
piety. However, if the ruler is not able to decide whether a certain person fits 
that position or not, he should inuuire about him. 

With regard to the judge, he has to make every effort to establish justice 
among people. Thus, the judge is not obligated to observe what is beyond his 
capacityorbeblamedforit.Thepersoninauthorityhastoallocateasufficient 
salary from the Muslims' Public Treasury for the judge to cover his expenses 
so that he tan dedkate himself exclusivcl y lu his job. I n support of this view, 
the Rightly-gujded Caliphs have assigned sufficiem salaries from the Muslirns' 
Public Treasury for judges. 



The judges powers are to be referred to the conventions prevailing in each 
age separately. In this relation, Shaykhul Islam Ibn Taymiyah (may Allah have 
mercy on him) said: 

"As for the powers ofthe ruler, they are not specifled by legislation; 
rather, tkey are dependent on the customs and conventions^ 
This is due to the faet that whatever is not decided by legislation is to be 
referred to convention. Ibn Taymiyah added: 

'The position ofthe judge can be divided; namely. it can be hetd 
by many peoplejor each is a certain area of jurisdietion. Besides, 
it is not obligatory for the judge to be cognizatit of areas otker 
than hht. Timi is bcaiase the position *fpmctiein j > ijtihad cari bc 
divided. Assuming that the judge is assigned to decide on matters 
relating to the distribution of the shares of inheritance, it is not 
obligatory upon him to be cognizant of matters other than the 
rulings pertaining to the luws of inheritance, bequests and such 
related matters. Likewise, if the judge i s assigned to decide on 
matters relating to marriage contraets, it is not required from 
him to be knowledgeable of other unrelated matters. Hence, it is 
permissible to assign a judge to decide on mtiiters relating to his 
area of knowledge and whatever does not belang to that area is 
viewed out of his competence. This is applicable in the case of the 
om who undertakes the position of the judge to rendera judgment 
concerning a certain matter related to the disbelievers who confess 
satisfaetion concerning his being a judge. Moreover, if someone, 
who is in the state of ihram, hunts a game from the land, then 
two justpersons are to be appointtd to judge his case. Hence, it is 
permissible to appoint persons as judges to decide on certain cases 
at specific sittiations; yel. they are nal lo bc viewed as judges who 
have the competence to decide on all casesf 
Nowadays, the Ministry of Justice has adopted a system to which judges 
stiek; each judge has his own area of jurisdietion and powers. That is, judges 
have to refer to that system and be committed to it, for such a system is 
considered a means of regulating matters and specifying jurisdietion. Besides, 
that system does not contradict any of the texts of the Qur'an or the Sutrnah 
(Prophetic Tradition), so it must be acted upon and adhered to. 
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The necessary tiiudilii:aiions (I liat should be consideied 
as much as possible) for being an Islamk judge are: 

• lobi: .1 k'iially aaomilak i: |viw>n, ium L 4y u>bc a Juli and sane.Th.fl is 
because fhenon-legally actountahle -htsihi i» u i idei- ihe guardianship 
of others, so such a person cannot be the judge of others, for the judge 

iissmire.s llu/ ]ni»il u ni ol'lbe ruler. 

• To be a male; this is due to the hadiffi in which the Prophel (PEUH) says: 

"Vw pcopic ifi'io are rrnVi/ i>v c «■».«■(« nv'ff ikw (h-»i«vw>/."' 
« lu bea fie-emau; [hal U Ivl au-.e ihe slinv is busy iooking afler the rights 
ofhis master. 

• To be a Muslim; this is due to the faet that Islam is the condilion of 
being just. Besides, it is required to degrade the disbeliever, not to 
raise him in rank ihrmijth appoiiiliu;: biru in sudi a sublirae position 
ofjudgeship. 

• To be upright; that is because it is impermissible to appoint the 
defiamlv disobeJicm peison. Tbis is diie U> thestatement of Allah, 
in which He says: 

"O yon who fiovi believed, ifthere comes to you a disobeitatt 
om wtth Information, Investigate..." (Qur an: Al-Hujurat: 6) 
Accordingly, as it is nol perinissihie la acceptinformation front such a 
person, Ins iikbijiiiTii is lo be rvjivlcd wtth grcalcr leason. 

• To have sound hearing; t hal is because the deaf camiot hear the speech 
of the two litigants. 

• TolwvesouiKh'vi-siiihnhil isInyausclhiTiliiid judge cannot distiiiguish 

between the plaintiff and the defendant. 

In this respect, Shaykhul-Isl&m Ibn Taymiyati said: 

"According to the analogical deduetion of the Hanbati School, it is 

permissiWe to apptml a !<)tml /vismr as a imlge jtut as Uh testimoni- 

is iieecpleU. Timi is tvemoe *«.* « /n*w iiteks itoliiiiig but sering the 

Uligmrif. ■■! timi^ iv.i'i/i ,'r <!ees not nmt.fw Ik eoii tmige at-cordiiig m 

ttncripthm. This i s supparteil by the faet that Frophet DSwiid (David) 

tpliUii) jmlgni fe-ttrrij two migrk. Henules. it temls to be viewed 

ni-snintely /uti n (»•/«,• j<- <tp:><'in< u biiml num tts t; iitt'^e. Sa such a caste, 



'r'''' 



thehbmtjud^ h w be toh! ;rfti> i>k v.vrw«.r< ««. / liuytuih circjust as the 
normal jstdgeis lokio! >Ik meo»htf?i*'>fttir*p<v<h i» easc tnualatUm is 
ueeded. Titis ts beamu kiwiiift iffat i/ii* hHgtints' idenlitie.s and getting 
the ntaming of theit speeeh are eipiaUr inipurkml."'' 
• The judge must have the faculty of speeeh, That is because the durab 
person cannot deliver the judgmems. Besides, many peopie do not 
eomprehend the signs used by siich a person. 

n I m i t i 111 vv.-ll-.i-h hv lu\h>:n t ] Mu i ] 
of the great sdiolars. That is, the judge has to be able to differentiate 
between the sound and unsound rulirigs in that school. 
With regard to these «inditinns, Shayklml-Islim Ibn Taymiyah (may 
Allah have mereyoti him) said: 

' lu, 'v, ,'!,,,::„,;, r ,iii,i/i,'k,iii,"!v !■' K iOn:ldered iis mil, (r rlS 
Wss/Wc f rril.'icr. r/v poiUhii oJ'HfcfyiitfH/' »nw ''i 1 mulMtikeu h' 
//u- k'ii itmuui; /v. '/<',-'- Has n /;V ,',',m '.i','|'!i '>'' '"»»" Alwtadand 
(>l(,Ti-.s. Aeeordin : ;lr. f/'ffo'iv t ur .K'immiI)' riW/v.fir)» pcm»>s e'idnne 
of thein nmsl be ehoscn t o HrftftT/ato Jtfcfei*/i0l /Irc "«w/ smftiWr 

nHiLHIOl f»''" ' d' ''v vl'l..'!)! fli.'l.l .■.'.'J/l,' MllJlL'pL'l-HHI: H'/l J 

A> nol fA-cn-rsi' i;ii7mr/ imi /n.'fiih' ,; av,,;;;; nirislnadential idiool, 
r/;,' inci' .'i/u-yj'il in,',/ <ea> aed oftitem. iri.'/i rrijiim' i<) falfomiig the 
„;>',, /,,i;i ii/siK i'i rt vi /i,,,'.'. i» m (v appoinlcd:' 
In this connection, the compiler of Ai-Purii ' (7"h< BfflHc/ies) saLd, "Tiie 
foundest opinkm /s u'Jm. Jwsfcvn «rWfri «w TitriinWi-"' Besides. the compiler 
of the book entitled A /- Insaf {Justiee) sa id wilh regard to th e issue of appoin ring 
the one who imitates the opinions adopted in a particular jurisprudential 
seholar, "...Sudi n viV»- .'ms farn np/AVd./or .1 (m$ »&««, so as not to suspend 
puopie's ajfairs m-iri internis.* " 

Moreover, Imam Ibnul-Qayyim said: 
"7JK one who iVnViiii/ i's rfic m wfa» possaset knowkdge 

ofthe NoWe fjiiriin nmf r/ie Suiinrrfi. in rn/i/iiimi. f/if ij/iAdri o/s«rf< 
« JWWWI Ams not tbrbid him fnmi adopting the opinions of other 
tdwUm i" tvrtain i>vo. Tb,ii h krnim eite Jimb all ilw great 
scliohirs bttihling Ibeir judgmena on the ofmuons t/j tbtm: -rit u ,ice 
nfwri- iAon '" <n«wW>.v m* itgiinf 'o «>«(•• ifjues."" 
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I See"AI-Ikhtiy&rat" [p. 4ft(l]. 
que!;tinn nn a poin L nJ"Lhc L Islamic Law, 

3S«"Ai-iWitj>jrai"[p.4ei]. 

4 As came in the hadith related by Abu Dawiid. {26W. 2MW : [ 1. 

5Eee-A(-JWiJi^f[p.4fiO]. 

hSee- / U-ril;(iv<WI"[p.480]. 

7Stt'Al-Hdafyiml'\pp. 435-4861. 

SAl.BukhSri(4425)[a/15S>]. 

«Sft.MMWin*,»" | p. iwsj. 

10 See ■AH™/" {11/170). 
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ImSm Ahmadfmay Allah havemercynn Mm) -..m]. 'X',u,>i! iiimmcrs jii..ifn> 
nol togetangryor raHcwBi(s.".MorcO¥ex, Intlmlb[iul-Qayyim (may Allah have 
metcv 011 him) said: 

"Thejudge nee.lt m fam*- rJrnv iiMUm, i/snj o/whick is abseni, 
Ilir in.-lji :i:n li iVl i.','m> linavtl: hmnri:;:; Ilir mifelWR reBSOMS, BBlJ 
fiVUr /HWfr. ft« JHOK: UlllSUaihw, Ilk trkhmt ghbkt (f(f jrflfel' ll> 

foiow f/ie generai /eja/ rn/mg, (fie reasons guitie frim (o fction' rfie 
uiftUiaHIUy o/ such a ruling la a terlain case, while the dear procfs 
guide him to htw «trr of pnfsin;- ,i iuHgmtnt when there is 
contradktion inevhicurr. rim;.. v:horyrr: : r; im'iie ofthe three, crrs 
in Msjudgment. 

It is recommended that the judge be strong without harshness so that the 
oppressor does not belittle him, and flexible witho ut weakn ess so that the people 
entitled tD rights may not fear him. In this respect, Shaiykhul-Islam Taqiyyud- 
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Din Iba Tayiniyali (may Allah aave ir.ercy u:i him! said, "ftittgcsliip luu W 
/w'ftire: .<ireiij:ih amf iruslKvrthhwa." lu addition, the judge should bc patient 
so a» nol l«!!t'1 anj>iT »' ihc wuivi* nMlie Ih i^.iul and linis unablc hyjudge justly 
Thal is, patiencc h, the ornamen!, beauly and splcndor oi kmMledge; and il b 
eonlrai y [d impaliciue, rnshne^. h;isli::i".s, iia ilabdily, aiui insliilnlily. Hl-sLiIcs : 
(he liadue «hitukt be Jiaiienl m. as mu t» i)ilyiii% ammu; nhyanis. iUnreiiver, 

Furthermore, the judge should bc virruotis ny keepm;; himseif au'ay huni nll 
prohihited naUers. Inrthc", he dunikl be kmnv]ede;eahle ol <he jLLdymenL* 
passed by the preccdint: iudgi-t. Tlie place of the court should be in the middle 

that ' Umar Ibnul-Khaltab, ' Uinmjn Ibn ' Aitan and 'AH Ibn Abu lalib used 
to iil in the inosque tti decide eases. :r. addil iun. lae indj-e dumld trcal the Iwo 
litigaats impartially and iudiv in lerras ot the way he iooks at them, the way 
he addresses them, the places where they sil, the n ay :ie rca'ms ;hcm, ani! 
so forth. In this regaid, Abu Dae.tid rekr.e'el 011 the ntilhoihy ul" lbnu/-/ubayi 
(may Allah be pleased with him) who narrated: 

"The Messenger of Aliah (PBUH) gave the jmlgment that the two 
adversurh-i sltuulil hc a;,n!i- io s: i iiciinv the jaiigt:'" 
With regardto this, Imam Ibmi]-Qayyim said: 

"!l ii f oliibik-i! f.<r iiio imlnf h' ><-! >we «jffhe lm> liligaius u/mir l/ir 
ert/wr. yn-f /lift iJii"v ulin:: Isu:. musuh Mm, »r sfcmrf upforhim as a 
mcam of honormu '««1 That h bttwui s:i,ii oots niay rnuse iftc rrf/ier 
iitigan: tofcc! ih:.; ,ml nwtfWr W e.ypiris /j/jc ,irj<iumiH. Tlic 

judge uko ho\i!ii ::■ h m \s n 1, n 1 ' !iii^<ml> o j «" ■ ■ j » . i 

1 1 1 ' ' 1 i 1 n 1 ' 1 

'/'i n tjmri.m n 

In addition to this, it is deemed prohibited for the indge t» have a seeret 
diseourse with mit- dI [lu? liliyanls. In tdl lii:n what to s.iy, tn entertain 
hi-ii. or i" li-ath bini Jum lu ui-lnvi hc iiri'.uKH'nl, .->avpt when oneof the 
litigants fctr^vls Mimclliina. ni w^iai y and il niurit be cxplaincd to him when 
presenting the case. 

Besides, the judges sessions should be attended by the /utjifis and he 
should consult them concerning whatever may be diffieult ar tloubtfui f«r 
him. Thus, if the ruling is elear to the judge, he is to pass his judgment; if not, 
he muSI flelay [jassiii;; his indjyma-l nnlil lie nutkes stire of it. 
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It is deemed prohibited for the judge to decide cases when being in a state 
of great anger. This is due to the hadith, in which the Prophet (PBUH) said; 
"A iiukf mitst »0! intip: [jc.'m <vi,- <in> persmu n-)ntc lu- is .ih 
angry meod." 

That is because anger affects both the judge's mind and heart and thus 

ruam Ihal may ifl'in I lhe m iye . 1. mpcraiiinil Im [hf worse sinti as l>mii;er, 
thirst, anxiety, boredom, sleepiness, retention of urine or stool, or when the 
weafher is irrilatingly hot or c o I d, has ilic same ruling applied to anger, This is 
based on the fael Ibai micIi maues Jislurli and cimfuse the mind in a way that 
may prevent the judge from reaching a sound decision. 

Furtherat is prohibited for the judge to receive brites. This is due to the hadith 
narrated by Ibn ' Umar (may Allah be pleased with him) in which he said: 

"The Messenger (PBUH) cursed the one who bribes and the one 

nhotakesbribe."'' 

Commentingon this hadnh, At-Tlrroidhl said, "This is n h^sart tabik haditk" 
I n this regard, bribes are of two kiods: 

1- A btibe taken from one of the two litigants i n order to decide in 
his favor. 

2- A bribe given to the judge who abstains from judging i n favor of 
the rightful person until he bribes him, This is one of the gravest 

Inaddition, it is prtiliibi-fd ftirlhcjudgt* l" «v]>l gifu fiom those who did 
not use to give him gifts before he became a judge, In this respect, the Prophet 
(PBUH) said: 

"Gifts given togmvrnm «wr (caiuidered) ill-gotten praperty." 
(Related by Ahmad)" 
Thatisbecauseacceptiriggiftsfromsomeonewhodidnotiisetogivethejudge 
gifts before he became a judge is .m [■sc.um: m decide in ibai person* favor. 

Furthermore, it is detestable for the judge to sell or buy except through 
an agent who should not be known as the judge's agent, for fear of partiality, 
That is, partiality iri purcliasing and selling is similar to the previous ruling 
piTlamiiUj to gifts. 
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Thejudge may not deeide cases in vnhicl: hc i- ir.volved or ca<ws inwJving 
any of those to whom his testimony cannot be accepted, such as his father, 
mu?, vrifc, i>v enemy, ;t>i". >« suci» ciwcs, hc is suspcctcd of partiality. Thcreiore, 
if any of sudi eases » ;LssigiiL-d n> him, he is to refer it to another judyc, Tliis 
is supported by the fact that 'Umar Ibnul-Khattab referred the case of Ubayy 
to Zayd Ibn Thabit to decide it, and "Ali referred an Iraqi man to Shurayh to 
judge his case, and Utliman referred lalhah to Jubayrlbn Mut' im (raay Allah 
be pleased with them all) for judgment. 

It is desirable for thejudge In f;rsl :iwk min Uh- . ;ims demanding tummary 
decisions, such as those of the imprisoned, minor orphans and lunarics, fhen 
the cases of endowments and bequests that have no guardian. 

VVithrciiJ.nJ In l lu 1 div.sions :n;idrh; ihc ind-ir, tlieyjrc nol tobt iiivalidjttd 
unless thevconlradidlheruliii^onlv \'nblo Qur"5n, the Sunnah, or a deeisive 
amseiisus .tT Muslim sebola-.- li°:ltr intip- dor.-. *>, nis decision* are not tobe 
implemented, as they contradict the Qur'an, Sunnah or the conserisus. 

InthelightrjfthisbriefpresentationoftheethLcsofthejudge,thejusticeof 
ihe judidary in Itlun htciuncs cvidcnl. in iwher wonls, judges in Islam assume 
n hijjh tani, ihai i,iniitn he rmcheii itrough all the worldly Iwv sysk'ms. l'rue 
are the Words of Allah i n which He says: 

"Tfifii is it the judgment ofjthe time of] ignorance they desiref 
But who is better tfcan Allah in judgment for a people who are 
certain /in>ifft/." (Oii^an: Al-Ma'idah: 50) 

May Allah disgrace those who turn away from that divine judgment and 
replace it with Sataris law. Those are the people whom Allah meant in the 
nobleverses: 

"...those who exchanged the favor of Allah for disbelief and 
settled their people [in] the home of ratai [It is] Hell, which they 
will [enter to] bttm, and wretched is the settlentent." 

(Qufkn; Ibrahim; 26-29) 



-M 



1 S« "Al-lkhliyOnil" [p. ISO]. 

2 Abu Dimid (3588) [4/14] . 

3 See "Zadd-Ma aii" (4,"Jfj). 

4 *l.B,iV»-ri(7I.VH|H.'lM| ! ir. ! 1 Mu^ii-.i : |.|n.v: [W.MIj. 

>.M. l ::x lI v l i l |i.'rs().i| i:i(i!,ihii Maijh ::..ii.vi I j:k; .\1-Ti11niJbi i: mu: \Uhi> . 

6 Ahmad (23492) [5/424] and Al-Bayhaqi (20474) [ 1 0/233). 
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Method of Undertaking Judgment 



When tvra litigants come to a judge to decide their case, he seats them 
befbre him and asks, "Who is the plaintiff!" Or he may wait until the plaintiff 
speaks preseMuig his daim. The judge then should listen carefully to the claim. 
If the claim is presented properly, the judge then is to ask the defendant, "What 
is your defense?" If the defendant admits that the claim is true, the judge may 
give a decision 'm favor of the plaintiff. But if the defendant denies the claim, 
the j uuge is to turn again to the plaintiff asking him to present proof if he has 
any. That is because the plaintiff is the one who should substantiate his claim 
in order to get his right When the plaintiff bcings the proof, the judge is to 
pass the judgment according to the praofa. 

The judge is not to judge according to his own knowledge (apait from 
orher sources of information) as this may lead to his being suspected. In this 
regard, the great scholar Ibnul-Qayyim (may Allah have mercy on him) said: 



7»a 
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"Wiew the judge decides a case according to his own knowledge, then 
he may detide it itnjusrh* and defcnd himselfsaying thathe has done 
so depending on his own knowledge" 
He also said: 

"It ts authenttcaUv reported that Abu Bakr. 'Vmar, ' Abdur-Rahm&n 
Ibn 'AwfandMu'awiyah viewedstich m ad prohibited and none of 
the Prophefs Companions was known to disapit witk them. Besides, 
the master ofjudgt 'rapi UI m» mattersaboutthe 

hypocrites thatwouldmakeit lawful taki'tl them and take their viealth. 
However, he did not decide their case in terna ofhis own knowledge, 
though there would beno offense on him ifhe did sojor he isfreefrom 
any suspicion and trusted by Allah, His cmgels and His servants!' 
Ibnul-Qayyim added: 
". . . However, it is permissiblefor the judge to dedde the cases according 
to what is available before him of rmnrctttfy reported infbrmation, 
mtme'y. there are many who s/rnre knowledge witli him. Moranrer, it is 
permissiblefot thi i k a i ; it to the Information 

that many peopk other than him have knowledge of, Thus, n ts 
permissiblefor him todependonsuchrecurrentinformationinpassing 
judgmentt as they are consid most prefonderant 

proofs. Conseaumt i n >/ £ ' not be sttspected if 

he ettabli'hes hi' opiniois m this comimm infonnntion, «s it wiU he 
based onproof not merely m his own knowledge." 
With regard to the plaintiff, ifhe says, "I have no proof to substantiate 
my claim," then the judge is to inform him that he may request that the 
defendant swear. This is according to the hadlth related by Muslim and Aba 
Dawud that states: 

"Twopersons referreil their cam to the Prophet (PBUH); one of them 
wasfrom Hadramaut and the other wasfrom Kindah. The one who 
had comefrom Hadramaut said, 'O Messenger of Allah! This man 
has appropriated my land uli. dot , 1 • > t iy father, The one 
who had come front K indah atid, 'This is my land and it is in my 
possesshn; he has no right in it.' The Messenger of Aliah (PBUH) 
said to the man front ifndmatam, 'Do you have any evidence (to 
support your claim)?' He replied in the negative. Thereupon, the 
Messenger of Aliah (PBUH) said, 'Then, your case is to be decided 
cnhis oath! " ! 
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In thls respect, Imam Ibnul-Qayyim sairi: 
"This is thecontinuous ruh of the Shari 'ah (Islamic Law). Hence, the 
oath is to be taken by the defendant, as the plaintiff has not brought 
forthtmything^pp ting his dai» i « , he defendant is the 
onc who i,- to take the ,wth, as rhere is no proof against htm and he 
isprimarilyinnocent. Inothei words, thedefendam is the stronger of 
the two litigants due to the origami prinapk ofbeing mnocent; thus, 
the oath is to be taken by hit»" 1 
Therefore, if the plaintiff reqtiests that the defendant take an oath, the 
judge is to rnake him do so and then set htm free, as the principle states his 
intiocence. Nevertheless, it is stipulated, for the validity of the defendant's oath, 
that the oath is to be a reply to what the plaintiff claims. Moreover, the oath is 
to be taken by the defendant after the plaintiff 's request, as it is a right of the 
plaintiff which must not be taken except after his request. 

However, if the defendant abstains and refuses to swear, then he isjudged 
as being guilty, under the conditions of his abstention from taking the oath. 
That is because i f the plaintiff 's claim was untme, the defendant would defend 
himself by taking the oath, So, his refusal to take an oath is considered an 
evident proof indkating the truthfulness of the plaintiff in whatever he claims. 
Thus, sueh a proof h to ht considered regardless of the principle stating the 
innocence of the defendant unti! proven guilty. Considering the defendant 
guiltyincaseherefusestotakeanoathistheopinionadoptedbymanyscholars, 
and 1 Uthman (may Allah be pleased with him) passed judgments according to 
it. In this regard, some scholars say, If the defendant refuses to swear, then the 
f' ' t I i , ■ i , 

With regard to the issue of taking an oath, Imam Ibmil-Qayyim (may 
Allah have mercy on him) said: 

"The Shari 'ah ordains that the oath is to be taken by the one whose 

t ' ' ' C ' ' ' ! i l I I , I , 

side is substantiated tnare then the other is the onc who is to take an 
oath This is the opinioii Miopia! hy the rnajnrity of scholars, such as 
the scholars of Medina and the scholars afUadith iike Ahmad, Ash- 
ShafflMaiik and others." 
He added: 

"...Moreover, this opinion has been applied by the Prophet's Compan- 
ions, and viewtd sound by Imam Ahmad and other scholars" 
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"This opinion is not difficult to be applied; the oath is to be taken by 
the plaintiff and he will take his right. Furthermom, Shaykhul-Islam 
Ibn Taymiyah adopted that opinion" ' 

In addition to this. Abu ' Ubayd said: 
"Asking the plaintiff to Sake the oath (in case the defendant refuses to 
take the oath) has its roots in both the Noble Quran and the Sunnah 
(Prophetic Tmdition)." 

Shaykhul- Isliim Ibn Taymiyah (may Allah have mercy on him) said; 
"Wiuit Ims bccn tvportcd /ram ihe Proplit'ts < '.otnpdnioits umatrrtittg 
i.ite ilikiiilitnl', iv!:t>..t: lo laki: iw o.til: :\<\d. that tlic jttdge in Hus n»' 
asks the plaintiff toswear, does not conttadict each other. Rather, each 
of the tv/o matters has its own position. Ti > Ulustrate mote t in case the 
plaintiff knows tlic trtitli of his ditim and the defendant refuses to 

swear, the plamtill ■ ^ audthusbecomes 

entilkd to H-hai he ,•/,««,... lim il ttte phdttliff refuses to take the oath, 
then the judge i> not la judgt in Itit ittror on fasis uf the ttbstenttoit 
of the defendant to toke Ihc oalh. This is du: same as the case of 
Uthmin Ibn 'Affan (may Allah bepleased with him) f 

Commenting on what Ibn Taymiyah has said, It>nul-Qayyim says: 
"'J 'he opinion adopted by aur Sheikh Ibn Taymiyah is the deeisive otte 
concerning the defent lant 's refusal :o toke an oath andpermitting the 
plaintiff to do $o:' 

He went on saying: 
"If the truth o/ the daim is dependen! solely on the defendant and 
he refuses to take an oath, then the judge is to judge against him. 
Wlmreas, ifthetruth is solely dependent on the plninlttl then the jtidyc 

is to usk him to \n,i> l'u< d 't -.v , 'lu i d i$ c not to dunh 

in his favor on the basis of the defendant s refusal (to take the oath). 

* L I L I 1 l' I t 

refusal to take an oath and referring the oath lu the plaintiff" 
However, if the defendant takes an oath denying the claim of the plaintiff 
and thus the judge sets him free, as mentioned above, and after that the 
plaintiff comes again with proof, then i t is one of two cases, The first case, if 
the plaintiff has previously said that there is no proof then the judge is not to 
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listen to his proof, as the plaintiff has denied it before. The second case, if the 
plaintiff has not denied its existence, then the judge is to listen to this proof 
and judge accordingly. 

In th is connection, it is worth mentiomng that the oath taken by the denier 
(the defendant) is not considereda means of e!i minat ing the truth of the daim, 
as the daim is not invalidated through taking oaths. Rather, the oath taken by 
the denier is a means of ending the dispute, not eliminating the right of the 
plaintiff. U kewise, if the plainti f f states that he has no proof and afte r that he 
finds one, then the judge should considet it and judge accordingly. This is 
because the plaintiff has not denied it i n the first place. And Allah, Exalted be 
He, knows best. 



Endnotes 



1 See. -ZitdAI-Ma-nr {4/96}. 

2 Muslim (356) [ \iMI\ S« «s, . iWs Mawinl (1245) [5/363] and At-Tirmidhi (1344) [3/625]. 

3 See the footnnte i n /1 r- H,W A I- Mr i riij ' [ 7/543] . 
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5 See the footnote ui Ar-Ritwd Al-Mmbi 1 ( 7/545). 

6 Sli- "M-Iimit Al- Hiikini.vyak" <pp. 122-135). 

7 See the footnote UI At-Rarl& Al-Murbi [ 7/545] , 




Valid Court Claim: Conditions 



Tliedaim j< nur valii! unliM i! is ;uvsinli.-d iii dflail. Sn. il'ihr t h 1=111 is aboiu 
a ilAr. cnwJ li'uill adaial [vi'iai. kir : -m;ih ipl^. 1liu:i the ua;il:i i>f ihe indebted, the 
type of the debt and its araount as well as all the olher related informalmu ibai 
nu dini ih Juni ini 1 1 1 1 uli l I lu> is I 1 lu k i 1 1I1 1 lli i\i 1 ku: 
is depeiidentonsu. li details. Thal is why Allahi, Messenger [PBliH) said: 
"...! give myjthipih'iii ,nvan)hij> :o r.nil i liair."' 

Hereby, the hsdtth refers to the ubllgulimi of clarifying the claim so as to 
clarify to the judge the reasons and fects needed for the decision. 

II is ml ikl j I 11 Ini iu u v 1 1 lumu Mil, m 1» 1 <i 'j 1 iti d Iht 

object of daim should be known so as to be attained and obligated when the 
iJiJiii nl ih , uni 1 ; 1 1 i I [ u> 1 iIki 11 i 11 l 1 ] u m L j 1 1 mini 
asitisvalidtodo so in sorae cases, siK'h as tlaiminga beuuest in which a person 
bequeaths some ol lus wealth or nne of his slaves as a dowry or suchlike !n 
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such a case, the claim is valid, even if the thing litigated over is unknown or 
unspecified. 

Moreover, the claim must be dedared. So, it is not enough for the plaintiff 
to say, "He owes me such and such," but he (the pkintiff) must declare that he 
daims such a thing. Besides, the thing litigated over must be due, as the claim is 
notvalid for adebt on credit. This is because the defendant is not tobe demanded 
for the debt before its due time and, also, he is not to be imprisoned for iL 

Furthermore, the claim must not involve what disproves it. For example, it is 
invalid to claim that someone killed somebody or stole something twenty years 
ago while the defendant's age is less than twenty, as the claim would be illogical. 

If it is litigated over a seiling or renting contract, the claim, in order to be 
valid, must involve the conditions of the contract. This is due to the fact that 
some people may dispute over them. Besides, that contract may be invalid from 
the judge's point of view. 

In addit ion , if the claim relates to inheritance, the reason entitling it must be 
clarified. That is because the reasons obligating inheritance differ, so the reason 
on which the claim is established must be defined, 

Further, the valid claim must define the object litigated over; whether it is 
present in the court or the country, so as to eliminate obscurity. However, if 
the daimed object is not present, then it must be described with a description 
like that connected with buying, namely, to state all the necessary descriptions 
of the object. 

In addit ion to this, justice (truthfulness) is considered a prerequisite for 
the validity of the evidence, This is due to the noble verse i n which Allah, 
Exalted be He, says: 

"...And bringto witness two just men front omong you..." 

(Qur'in: At-Tal3q: 2) 

Allah also says: 

"...from those whotn you acceptas witnesaes..." 

(Our-an: Al-Baqarah: 282} 

And: 

"O you who have believed, ifthere cames to you a dlsotedient 
onewithinfoTmotion,investtgate..." (Qur'arr. A) - Hujurat: 6) 
In this regard,/nqifis (may Allah have mercy on them) differ as to whether 
the witness must be an outwardly and inwardly just (true) person or being an 
outward just person i s enough. There are two different opinions, the prepon- 



derant of which deems an outwardly just person a valid witness. This is based 
on the factthat the Prophet (PBUH) acceptedthe testimony of a Bedouin (i.e„ 
the Prophet (PBUH) considered his outward state). Besides, 'Umar (may Al- 
lah be pleased with him) said, "Muslims are just'' 1 

In this respect, the judge is to judge depending on the just evidence unless 
heknows otherwise.Th.atis, iflie knowsthal sudi evidence is contradicted (by 
others), then it is not pel missible for him to decide according to it. 

As for the witnesses whose justice (i.e., truthfulness) is not known to the 
judge, he is to inquire about them. He may ask persons who are well acquainted 
with those witnesses sudi as friend*, ncightiont or persons dealing with them 
financiaJly. Iri this regard, "Umar (may Allah b e pleased with him) said to a 
mati who recommended another mari before him: 

"Areyou a neighhor ofhis?" The man replied in the negative. Then, 
Umar asked him again, "Haye yon ever accotnpankd him in 
traveling where the true nature of men appears)?" The man said, 
"No." 'Umar askcd him for the third time, "Have yon ever daill 
with Mmfinanclallyr" The „um replied in the negative. Upon this, 
'Umar said, "Then, you do not know him"' 
If there is contradietion between the proofs invalidating and those vali 
dating the witnesses, namely, there are signs indicatitig their non-uprightness 
for testimony as well as others indicating their uprightness, the judge must 
give precedence to the issue of their non-uprightness (i.e., not to accept their 
testimony). This is supported by the faet that the one refuting the upright- 
ness of a witness knows something unperceived by the one who recommends 
him. Besides, such a person tells about something uuknown by others while 
the one viewing the uprightness of the witness for testimony tells only about 
something outward Moreover, the one refuting the uprightness of a witness is 
pniving something (to subsiuniiau/ his vk-iv) wtiilc l\w one who views other- 
wise tries to deny something already proved. It is stated as a general principle 
that what is proved is to be given precedence to whal is denied. r n this con- 
nection.whenthedefendantacknowledgesthejusticeandtruthfulnessofthe 
evidence, it is considered just and true accordingly. That is becaust seeking 
the truthfulness of the evidence is a means of ensuring his right. Moreover, 
his acknowledgement of the truthfulness of the evidence is regarded as an 
acknowledgment of the right he owes to the other litigant (the plaintiff), So, 
the defendant is to be judged in consideration ofhis acknowledgment of the 
truthfulness of the evidence. 
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As for the judge, if h e knows the truthfulness of the evidenee, then he 
must decide the case aecording to it and he does not need recommendation. 
Otherwise, if the judge knows the untriithfulness of the evidenee, he must 

nol judg rding to it Moreover, if he has some doubt with regard lo the 

witnesses, he must ask them how they bore such a witness and where they bore 
it. Ibnul-Qayyim (may Allah have mercy on him) said: 

".. .The judge must tlu this (i.c, lo e.rclitde doubled evidenee and 
judge aecording lo theprovni mas). 'J7ir.fi, ifhedcviatesfrom thing 
this, then he is tegarded as committing a sih and turningawayfrorn 
the right judgme.nl. In this rngarJ, U happenatl Ifou Iwv witnesses 
testifled before Ali lbn Abu ialib (may Allah be pleased with him) 
that a men had stolen somelhi,- bui Ali iloubled iheir t.esl.imvny 
Therefare, he ordered Ihem lo cut off the mans Iwnd thentselves ( to 
tesi their ti uthfulnessj, so therfled."' 
If a litigant daims the invaltdarion of a iess, he must introduce proof. 
This is due to the kaditk in whkh the Prophet (PBUH) said: 
"ProoJ lieson the plainti^ 
In such a case, such a litigant is to be granted a respite of three days to 
present his proofs, but if he brings none, then he is judgcd in consideration 
with the evidence. That is beeatise his inability to bring a proof that the 
witnesses are not upright diiring the speciBed period is considered a proof of 
the voidance of what h e claims. 

If the judge does not know the actual state of the witnesses, he is to ask 
the plaintiff to prove t he i r u p 1 1 J 1 1 ■ i ' ■> , , - - i n u d ge aecording to what they 
testify. In order to accept the upnghtness of the witness, there should be two 
persons testifying before the iiu[ye thst he isi jual and truthfui. However, it is 

1 su n i ! i i r ifies that it i 

is upright. 

It is permissible to judge an absent person provided that he is far-off for a 
i r i ti r p i r 1 i s ri 1 1 n i t j 

him. This; is due to the hadilli in which Hind Birit 'Utbah complained to the 
Prophet (PBUH) saying: 

"(J Messenger of Allah! Abft Siifytin (her hiislmnd) is a stingy mau 
and he does not give me wfoti mff>iv$ my children and mu." The 
l'- II vou and your 

tUMren, and fhc amenan sJiiimVJ he jusi and reasonaNe" 
(Related by Al-Bukhari and Muslim) 4 
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Hereby, the hadith indkates the permissibility of judging against the 
absent person. Nevertheless, when the abseni person returns, he may present 
his argument before the judge as the reason obstructing the ease is eliminated 
by his return. That is because proving the truthfulness of something does not 
invalidate the claim agai nst it or neglect it. 

When deciding against an absem person, he must be out of the area falling 
under the authority of the judge. However, if the absent person is iri that area 
and there is no judge therein, the judge is to write to a person fitting to decide 
among the litigants to judge berween them. However, if it is unattainable to do 
so, then the judge is to write to whoever is fit to effect concihation berween 
the litigants. But, if it is unattainable to do so, then the judge is to ask the 
plaintiff to bring a proof substantiating his claim, Therefore, if the plaintiff 
subscantiated his claim with proofs, then the judge is to bring the other litigant 
even if he is far-off. 

Inrelationtofhis.ImamAhmadmentionedthattheopinionadoptedbythe 
scholars of Medina stated thatthey decided cases against the absent persons. He 
commented on this sayiny ihal this is a good opini™. Moreover, Az-Zarkashi 
said, "Im&m Ahtnad did not deny the vitw ofhearing the daim or the evidence 
fiu order to dtcMe a$ahw a» rfcnl (vnoiii' Boitli's, Imam Ahmad cited the 
opinion of the people of Medina and Iraq as if it was uncontroversial. 

Iri addition to this, it is permissible to listen to the claim against someone 
who is not legal ly accountable and then decide according to the proofs. This is 
supportedby the aforementioned hadith of Hind Bint "Urban. Ifsuch a person 
becomes legally accountable after passing a judgment against hlm, then he has 
the right to present whatever proofs to substantiate his defense'. 

Endnotes 



I AI-Bukhiri (6M7) [12/424] and Muslim (4448) [6/231]. 
2A1-Bayhaqi (20537) 1 1 u/252 1. 

3 See the l'oolilulc in Ar-Raml At-Mu\ br [7/551 1. 

4 See the footnote in Ar-Rtuv& Al-Mnrbi ' | //552 1 . 

5 At-Timiidhi (1345)13/626]. 

0 A: I „I I i - l :■ | „ ,| in j Muslin, (4452) [6/234], 
7 S« liif lisulnote in Ar kmvd ,U-,Vlm(„ ' [7/556]. 



CHAPTER 




Dividing Shares among Partners 



re derived from the Noble 
Qur^n, the Sunnah (Prophetic Tradition) and the consensus of Muslim schol- 
ars. Allah, Exalted be He, says: 

"And inform them that the waler is sftared between them. . ." 

(Quran: AI-Qamar: 28) 

He also says: 

"And when [other] relutives and crphans and the needy are 
present at the {time of] division.." (Qur an: An-Nisa': 8) 
Moreover, the Prophet (PBUH) says: 

'The preemptkm is applial in mryjoint undivided property."' 
Moreover, h e (PBUH) himself used to divide the spoils of war among 
Muslims In addition, many scholars maintain that there is consensus among 
scholars on the iss ue of division. This is due to the fact that necessity calls for 
it as there is no other way to give rights of the joint property to those entitled 
to them eiccept through division. 
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Division Is of TW Types: 
Consensual Division and Compulsory Division 
First Type: Consensual Division 

It refers to the division that must be implemented with the mutual 
consent of all partners and it is impermissible to implement it without their 
mutual consent. For more illustration, it is the kind of division that cannot be 
implemented without causing harm to one or some of the partners, or that 
cannot be implemented except when one of the partners gives something in 
compensation to the other, Such a type may be witnessed in properties such 
as small houses, shops orlands consislinj.; >)l tJ i i iVil: n i spuis distinguished by 
buildings, trees or the like, or when a ceriai n spot represents a kind of benefit 
for one of the partners excluding the others. Therefore, it is impermissible to 
divide such a fype of joint properties escept with the mutual consent of all the 
partners. Th j s is duc lu the liadtth in which the Prophet (PBUH) says: 
"One should not harm o thers nor should one seek benefit for h imself 
by causing harm m others" 

(Related by Imam Ahmad and other compilers of Hadith) 
The general meaning c.i1 I Ih: luhliih indjLjlcs ihat it is impermissible to 
divide something that may cause harm to any of the partners escept with the 
partners' mutual consent. Such a division takes the same ruling applying to 

roaking conditkms, iuid suchlikc matters. Nevertheless, no partner is to be 
rorced to accept such a division . But if one of the partners demands selling the 
joint item, the one who refuses division is to be obliged to submit, and i f he 
irisists 011 his stand, then the judge may sell the item on their behalf and divide 
the price between them, each according to his share. 

The sort of harm that forbids implementing such a type of division is 
the nndervaluation of the property when divided, regardless of whether the 
partners benefit from the division or not. That is, it is not included i t) such 
harm that the partners do not benefit from the joint property i f divided. 
Second Type: Compulsory Division 

This is when there is no harm caused in dividing a property, and there is 
no compensation recjuired. It is called so because the judge forces the one who 
refuses division to accept and implement it when its conditions are fulfilled. 
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Such a type of division nrcay be concluded in properties such as a village, a gar- 
deri, big houses and shops, spacious lands, as well as measurable and weighable 
items from the same kind. 

In order to make it permissible to oblige the one abstaining from division 
to ac«ji| it, ihrcc ainditioii.i musl bc luliilkd: 

1- The judge must make sure oi'the partners' ownership uf the articlc. 

2- He must make sure that there will be no harm resulting from the division. 

3- He must make sure ottln [ 'i . imidingthesharesofthejoint 

praperty in a way allowing the shares to be changed wilhout giving 
compensation to any of the partners in return for this change. 

Thus, if one of the partners demands division, after fulfilling these condi- 
tions, the other partner is to be forced to implement it even if he refuses to do 
so. This is based on the fact that division eliminates the harm caused by the 
existence of partnership, and enables each partner to dispose freely of his own 
share and benefit ftom it through pLaru i buiklini; ;md siiLhlike matlers that 
are not attainable with the esistence of partnership. 

With regard to the above issue, if one of the partners is not legally 
accoumable, then his guardian may implement the division on his 
behalf. Moreover, if one of the partners is absent (for any reason). then 
the judge may implement the division on his behalf upon the demand 
of the other partner. 

In fact, that type of division k ,i meaiis ol'distjnguisbitig the share of one 
partner from that of the other. Moreover, it does not take the same ruling 
applied to sale transaetions, as each has lis nwn spcdfied rulings. 

It is permissible for the partners to divide the joint property by thcnisd ve s, 
assign someont to diviiic i t among; 'hcm.or refer to the judge to assign some- 

As for adjusting the division «f the slwrrs, it may be through dividing 

and of the same kind. Moreover, just division o f shares may be through 
c ons i d c r i n g Lhe value o f the shares in case the property is of different parts; 
each having a valne different from that of the others. I n such a case, the 
share consistingof parts oflessvalue mustbemore than the share consisting 
o f parts of higher value, so as to make a kind of balance between them, 
However, if implementing a just division is nol lUimiiabk:, neither through 
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dividing the property nor considering the value, then partners rnay resort 
to compensation, namely, the one who takes a share of value more than the 
share of the other partner has to pay him an amount of rnoney equal to the 

When the partners divide the property among themselves o r draw lots 
for the sliares, the divisimi becomes binding. That is because the onc who 
div i des the property among th em is like the j udge a nd t he act of d rawi ng lots 
on the shares is like the decision made by the judge, so the division becomes 
binding. It is permissible to draw lots on the shares in any form. However, 
the most preferable way of drawing lots is the one i n which the names of 
the partners a re written on pieces of paper and then they are rolled up and 
mked together. Then, the partners may invite a person, who was not presem 
(so he did not see such pieces o f paper) and ask him to pick those pieces and 
put them on the shares, So, whoever finds his name on a certain share, it 
belongs to him. 

Resides, if each partner gives the other the right to choose between shares, 
the division becomes binding, by means of their consent and by the ending of 
the sessitm of division witliotit any objection. 

Moreovcr, if one partner claims llial i liert « s misrake i n the division they 
have implemented among themselves, though there are witnesses on their 
mutual consent, then such a claim is not considered. This is due to the faet 
that he has already consented to the division according to the way it has been 
implemented, so he is to accept the increase of the share of the other partner. 

In addttion, whoever claims that there is a mistake in the division 
implemented by the person assigned by the judge or the person they have 
assigned, such a claim is considered only with a proof; otherwise, the other 
partner is to take an oath denying that claim. The original ruling States that 
the claim is not true unti! proven otherwise. Thus, if such a person presents 
proof substantiating his claim, then it is considered and the division is to be 
invalidated.Tliis isbasedmilhe laci lliai liiisilcnte (i. c, accepting tbe division) 
goes back to his view conceming the apparent justice of the person who has 
implemented the division. So, ifthe person submits a proot snbsi;nii iaini» lus 
claim of the injustice made to his right, he may claim his right back. 

Whereas, if each of the two partners claims his right to something in the 
property, they may resort to taking oaths and the division is to be invalidated. 
That is because the thing theyboth claim has not gone to someone other than 
them, and none of them has a proof to outweigh the claim of the other. 
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As for the defects that appear i n the share of one partner, he has the right 
to choose between revoking the division or keeping the defective share and 
taking tmnpensation. That is based on the fact that the defect in the share of 
any o f t h c pa r t m: rs i s rega rd ed as giving him less than hi s entitled share. Thus, 
such a person is to Iur j>ivcn ih i- thoice either to revoke the division or keep 
i l and i! 1 -'* corapensation, thesamc«»api>B«d in sale transactions. And Allah, 
Esalted be He, knows best. 

Endnotes 



1 Muslim (4105) |6/47]. SeealsoAl-BulthJti (2257: ll/fSI')] ar.J Muslim (4104| 16146\. 

2 Muslim (4595) [S/337]. 



CHAPTER 




Claim and Evidence 



lliri.ru vlnii'.) runs l>. Isv.;.-i t.l ' iid ■■r Jiiii juding something. 

Allah, Exalted b e He, says: 

"...andfor them is wiititiver !!<cy request [or wish]." 

(Quran: Yasin: 57) 
Jurisprudentially, L l.e u l ir. "daim" i ciu! - io ihe .)■.:', w h.. ii ,i 1 1 r l ^■iiiiiml^ 
M>mc:biii!: in il'-c ptoM^kw. .i:'.m..ilaH- («-i.ii m i:i ii ihh»y. A. **>r tk- 

"ojJl-ill'.' 11 k-kT. !<> ;i:n i.i.^ii ■ lu n. ulu i;4 . -ik'; ; iulll. S'-kIi ji ■■' ilucs.-. J.UiA 
oaths. Imam Ibnul-Qayyim (may Allah have mercy 011 him) said: 

"In the Siuri' ah, <■/»•>»• n klem f 'v.'iv.-: iWMi«v«r darifics and 

manifesto any ngi \ ' 

ryfcls fi.'vw ii"".'!! j«j>ii.« «u.-; iiutim:i><ns «yf«(Vmj; p t,' itn.:!h;c; io them. 
Sc, whoevcr ignoies those signs and /mJ/cntions /n genera/ wastes a 
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The difference between the plaintiff and the defendant is that the former is 
the one whc is rekased when silent (does not claim) while the lattei is the one 
who is nol released when silent, as he is claimed against. 

In order to decide on ihevalidityof the claim orthe denlal (defense), each 
must be from « person who has the freedom action Le, he mustbe a free, 
major, and legally accountable person. 

If two persons claim fur a parlicular property that is already in the 
possession of one ai llw lilipmls. Ilicn ii Moi)}^ U> the person who has lt, 
provided that he swears ari oalh that it is his. In this regareJ, the litigant who 
is m Juli ptwscssion ol*ll« prtwrtv i': callcd thc "ingoinjt" while lho one who 
does not possess it is called the "outgotng" 

However, if each of thc two litigants submits proof that the property is his, 
the property is to be given to the "outgoing party (i.e., the one who does not 
possess it)." This is based on the hadith narrated by Ibn 'Abbas (may Allah be 
pleased wilh him), as a marfu ' fodltk In this hadith, the Prophet (PBUH) said; 
"Ifpeople were to be giren irlm/ thev riasi)! iwiliiout proving their 
claim), then ame p. n 'uhi claim thc iije and property ofother 
ptvpk. Thc onl/i U lu h- m*i"t ('i' thc tteteiititmi (in the nbsence of 
any proof against him)'.' 

(Related by Imam Ahiuad and Imam Muslim) 2 
Moreover, the Prophet (PBUH) said: 

"Preoflics on the plniiuiff, tiki i'ic auli >$ 10 hc *wort by ittv tkfcmttwt." 

(Related by At-Tirmidhi)" 1 
Thus, the two luulUlif. tmliealc that the plaintiff is the one who must 
Kring proof suh«rantiating his daim; if he brings il, the decision «riil Ih- in 
his IVe.-or. Thev -.1 "sci moirni.v lluit tluwv.lh is to he taken !>y [ke .uo son wlio 
denies the claim (the defcndant) when the plaintiff does not have proofs 
substantiating his claim. In this case, the majority of seholars say that the 
property be'nrsy; 10 [he one who already is in full possession of it; the 
"ingoing party." Those seholars are of the view that the hadm concerns 
the case in which the one who is in possession of the property does not 
have a proof; thus, his possession of this property next to the proof will 
be stronger, It is worth meiitionnig that the opioion of the maiorily of 
seholars has more right to be followed. 
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Huwci-Of. n' noii ihf pi npLT iy K Ln thc pi!^i^.-.K)ii uf neltlier, rhcti encli Mo 
swear an oath that it does not belong to the other, and half the property Ls to 
be equally divided between them. This is because they are eqnal io tlieir daims 
.uul inuiL' tii'lhmi lu* prools ks milwi-igli iIhim- r>l tlir irther. However. i.f lliere 
is an iipparenl sign inuiur.inu, lluil llic piup:.rlv iionits im mu- ol'ihem, il is 
lo brconsidered iti the decision. For «arople, il Iwi spousss litigate over the 
cluthesand suchlfei- nf llic liotist- Ivlnnj'.in;;'.. iboii '.vluH'vyv fit* 9 nian i'. Uibc 
given to the husband and whatevei fitsa woraan is robe given to the wife, and 
whatever flts both is to be given to both. 

Endnotes 



I Steik- footrailfin Vli-HW \!-Ml.nlM ' |7..<37fi| 

1 Mii-lnn M-l-ii; |i,.2i-i ;inJAI ll.it • 1 1 : IT.-J i |f .\K| 

3 At-Tirmidhi (1345) [3/626]. 



Testimony 



Testimony, in Arabic, relers (o seeir.g, «ncc ihc witiwy. infwms »boul 
what he/she has already seen and known. lt is a controversial matter among 
M.hiil.ir.-, wlh:1hcr tfv wiincss j.|imikl Ivsiin his/hcr le>lijm>:iy uilh uying, ''I 
testify..." or "I have testified.. ,° or not. In Ihis regard, there arc two views; the 
firs! is !hf well-known view maintained by the Hanbali scholars, namely, that 
it «MigsHitry lo jiay *uck wnrds wbcn [oli:vin ; .; Tik- wmhiiI K nnc of the 
views reported to be maintained by Imam Ahimil ;nnl j yioup <if idustars; 
theymaintain that it is not obligatory tobegir one's testimony with "I testBy. " 
or the like. This is the same opinion adopted by Imam Taqiyyud-D)n Ibn 
Taymiyah, his disdple IbnuUQayyim, and other Muslim scholars. 

Shaykhul-Islam Ibn Taymiyah said: 
"It is not a prtrequisite of testimony to say 'l testify..: This is the same 
tpwntw athptcd hy limit» Ahmatt ,oul ml H hiu nctcometo my 
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none of the Companions of the Prophet (PBUH) or of the Companions' 
Wes.ws lnisiiilnikuniMih^nhii mmfe whm tali/ring 
lhi]iil-Q;ivyiiii says: 
"Acconitngto tim sauud rieif <>/(/«• majorily n f. 'i kulim sdwhrs in tiris 
ngurti ntforminftiihnii n*.i/ im.-h,n ivirmw/ i» mi _/i r*-f <i testimoni: 
That is to say, it is not u <vmliii,»> for the wlhlity ofllie testimony 
io soy i icstijy,.: iiutiter tehen-. rer the ivitness sap Ikal he has seen 
such and sudi a thing or that hc has heanl sudi and such a thing and 
the like, this is regarded as a raih! hitimmiy. In addition, there is tto 
text either m the Glorimts Quran or in the Smmah stipultiting that 
the witness is to say 7 testify' when bearing a testimony. Furthermore, 
none of the Companions of the Prophet (PBUH) is reported to have 
slipiAitn! mymg «i i>A«i iiijj, mr •■■m it be eimeliuled by means 
11/ wnlogical «At/w/wi "'' inierene: hirthc. 0k mtmavtts proofs of 
llh' Gitmom (iuran, iht Vwwmw, /'■<• sl.rlfnrcwfs tf/lfar Companions 

\eiten tes,' ifyiny'' 

It is a collective duty to undertake testimony i n matters other than the 
limits set by Allah, Eialted be He. That is to say, if somrotie assumes the 
lesponiihiljivnfuslitviii;;, il tviiimesuifiVieiil anti llie ivsl ol Ihc Mmlims are 
mit to k- aeconnlable, sinr.e llie puvpose »1 lesliinuiiy has bera accomptished. 
II lln-rv is onlv onc per»oii l"do mi. ;lu'i ; il is pcrsonally uhligaluty upim Kini, 
in consideration wiih uh.il \llah. 1-valled be He, says: 

"...Andtet not the witnessesrefttse when theyarecalledupon..." 

(Qur'an: Al-Baqarah: 282) 

That is, ifwitnesses are asked to assume the responsibility of testifying to 
what they have witnessed, ihey are lu offer lbe testimony. The general meaning 
of the verse implies both assuii-ini= ih,: resnonsihiliry uf testifying and offering 
thctestiimmy itsdf. AcciH tini!; lu lh:i ' AabaMind ollu-rs. Ih? above-mentioned 
verse means assuming ihe 1 e'pi msibil il\ nl' tt-slifyiny :ind deelaiiiig testimony 
in Irnnl nl a kiuge 'or a eonn .1 a'rlibeialive bndv. or lliose in authc 1 1 in i. Sin^.e 
necessity iequbts legal testimony for coiilirrnir)}; ihe 1 iji.hls t>\ peoplc and the 
concluded contraets, testifying becomes an obligation like eninininji whal is 
right and forbidding what is wrong, 

Asfordeelariiifilesliiiniriy.ii isan individual dnty onwhomeverundertakes 
il, and is asked m testil y, in ani.sideraiion of what Allah, Exalted be He, says: 
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"...And do not conceal testimony, for whoever conceals it - his 
heart Is indeed sinful..." (Qur an; Al-Baqarah: 283) 

That is, whcn one is asked t<> testify of wlial one has witnessed, one is 
nol to conceal testimony nur overstate i n tlcriaring il, since Allah .says, "...for 
whoever conceals U - his heart is indeed sinful..." That is to say, (he heart 
of Ihe one conceal ing res.1ininny : s wicked; a severc divine threat of tiiniiri-; 
one's heart into a wicked disfigu r:\l :«:r. Allah meiitions th.e heart in partknilar 
since it is the position acquainted with what one has witnessed, The abovc 
vewe sigmfie* that tcstifying is an individual duty upon whoever ivitnesses ati 
event whenever he/she is asked to testify. 

The great seholar Ibnul-Qayyim (may Allah have mercy on him) says, 
"Undertaking and declaring testimony a n , i lonperformtmce of 

M^/chijfls/VHeadds: 

".. .iiy m«tM» i-'f nnuii'p, ,Ti ,/crf " i/ [/u- i'iciv nutintahud by the 

Hanbati seholars in titis eoneern, ifthe witness conceals his testimony 
f r/hscs (o ii«rf<w,i4r «r e/irf.irr /esliiminv) rajifmi/njj iifiv nght, 
he U to rtdress titis riglil in <heh>ri i i o: nfine. This is because he has 
been ablc togtrethe rightto whom itis due (by declaring testimony) 

Iwt rvfinined. ll is us ij one iia 'i ! n lo siive a person 

front a dangtrous situativn, yet one has not done so. . ."' 
If there is no harm on the side of the witness (because of declaring 
testimony), it then betonies obligalory upon him to testify. However, if 
teslininny will Csni*- harm I" hiin personaJIyor toliis sense of honor, property 
o r fa m i I v, intliis case, i t is not obligatory upon him, This is according to what 
Allah, Exalted be He, says: 

"...let no seribe be harmed or any witness..." 

(Quran: Al-Baqarah; 282) 
This also is demonstrated in the hadsth in which the Prophet (PtSLl H) say.;: 
"One should not harm athei s nor slun M he seek benefit for himself 
by cati si ng harm to others." 
AnJ Allah, r.saltcd b c [ k', knows best. 

The witness must be certain about the matter concerning which he is to 
teslify. U is prohibited for the wimess to testify lo havhis; witnessed anythin;. 
eiccept what he/she knows with certainty (by seeing o r hearing for ejtample), 
in consideralion lo what Allah, Lxalted be He, says: 
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"AhiJ do notpursue that o/whieh ^ok Jiave «o Jbioif lesfg*. . " 

<Qur'an: A]-Isri\ 36) 

And His statement: 

"...but onty those wha testify to the truth f om benefit}, and 
they know." (Qur an: Az-Zukhruf: 36) 

That is, the wituess must he wliolly terlain rfganiing what he/she is to testify. 
In this connection, Ibn ' Abbas (may Allah be pleased with him) narrated: 
"When the Prophet (PBUH) v/as asked about testimony, he said 
to the inquirer, 'Do yon see the sunV The malt replied in the 
affirmative. He (PBUH) then said, So kftify like this or leave it 
(,.c, be vhollyccrtam regording u-l«u ymr ure Uatifyi^ the same 
asyou are eertam of seeing the sun, or do not testify): » 
This narration is related by Al-KhaM in his book entitled Al-Jimi' (The 
Colkdionf. Al- Biiyhaoi says, "'J 'his mrmtum is not narmted by a retiable cham 
oj tmnsmitters!' However, Al-Hafii Ibn Hajar says commenting on this hadith, 
"...Butthemeamngcfihehadfth tated m th sn ration is correct" 

To illustrate, knowledge about the matter, regardingwhich one is to testify, 
should be based either upon hearing it or upon seeing it. Thereby, one is not 
to testify to having witnessed anythirsg except what one knows with certainty 
by way of seeing or hearing, or through hearing about an issue which is a 
public event discussed among people and which is difficult to know except 
in this way, as in cases like relationships by marriage and dealh (of a person). 
However, one is not to offer testimony depending upon hearing about an issue 
disL-usscd among people except when it comes to one's knowledge through a 
number of people enough tD prove the certainty of such matter, 

There are six conditions to be fulfiHed 
by the one who is to delivet testimony: 

1- Reachlng puberty: Testimony is not acceptable from children except 
when it concerns matters relating to them. In this concern, the great 
scholar Ibnu]-Qayyim says: 

"The Companions of the Prophet (PBUH) and thefaqihs ofMedina 
«J«l to atctpt the tatniumr of ddldrmi when H is related to tjuartets 
ocaaringamongtt them. This is because tnen are not typically present 
at such situations. U the testimony of those children v/ere not to be 



acceptable m such situutions, peopie's rigkts wouid be lost. unfulfilled 
and thus disregaidca [h henti • ■ ony 's more probabis 

to be truthful or reliably truthful. This is as in cases such as when they 
come directly, without goingto their hotnes.totestifytoati incident they 
have witnesscd, agrut o n ihc sanie infimr.atioH and are teparated at 
the time of delivering the testimony. When their testimony is identicai 
in such a casc their test e iiable than that of 

two men. This is a vinv that amnot be denied or refiised..."* 

2- Sanlty: The testimony of the insane or the foolish person is not 
acceptable. As for the one who sometimes loses consciousness, his 
testimony is acceptable when he regains consciousness and assumes 
tlie responsibility of testifying, This is because iri his consciousness, 
it is a testimony from a sane person who resembles a person who has 
not lost his mi n d. 

3- The Abilily to Speafc: The testimony of the mute is not acceptable 
even if his signs and gestures are understandable, since certainty must 
be fulfdled iri testimony. The signs of the mute, in spite of that, are 
effective and sufflcient i n rulings pertaining to his affairs such as 
marriage and divorce, for necessity However, if such a person writes 
his testimony, it is then acceptable, for writing is suggestive of speech 
(i.e., what he cannot say can be written). 

4- Being a Muslim: A witness must be a Muslim according to the verse in 
which Allah, Exalted be He, says: 

"...And bring to witness two just men front omong you. . " 

(Qurar. : Al-Ialaq: 2) 
Thus,thetestimonyofadisoelieverisunacceptableexceptwhenbeing 
a witness to a will at the time of bequest when one is traraling and is 
about to die. Only in this casc rhc icstimony of two disbelievers are 
acceptable when there are no Muslims, i n consideration to what Allah, 
EialtedbeHe.says: 

"O you who have believed, testimony [should be taken] among 
you when death approaches one of you at the time of beauest 
- t that of] two just men from anteng you or twa others from 
outside ifyou are traveting throagh the land and the disaster of 
death should strike you..." (Qur'an: Al-Ma'idah: 106) 
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The testimony o f two disbelievers is legalized For necessity only i n 
thiscase. 

5- Having a Good Memory: The testimony of a foolish or a forgetful 
person is not acceptable, since it is known that such a person makes 
many mistakes and usually forgets, and because he is unreliable i n 
telling the truth. Besides, whatever he says is thought to be incorrect 
sLrice it maybe one of his mistakrv Y.», icsiimonv is acceptable from 
the person who makes fewer mistakes and does tiot usually forget, 
since none is Free from both defects 

6- Uprightness: Jurisprudentially speaking, the term "uprightness" refers 
to oties righteousness and moderateness whatever one says or does. 
What provos llial upri.dilnoi-i i.~ mu- <>l " llio tonditious niu-slimony 
what Allah, Exa!ted be He, says m the Glorious Qur'an: 

"...from those wkomyou acceptas witnesses..." 

(CJur'&n: Al-Baqarah: 282) 

And; 

"...And bring to witness two just menfrom omong you..." 

(Qur'an: At-Jalaq: 2) 
The majoiity of Muslim scholars ma intai n that uprightness is an 
additional characteristic to being a Muslim. A just and upright Muslim 
is the one who abides by the religious obligations and acts of worship, 
observes the desirable deeds, and keeps away from committing the 
prohibitcd and the detestable ones. ln this regard, Shaykhul-Islam [bn 
Tayraiyah (may Allah have mercy on him) says, "Thejdqiks uniformly 
agree that the testimam- ot Uh mu- hn>wn to be untrulhfut is rejuanC" 
Ibn Taymiyah also adds: 

"...The concept of uprightness i s mhted aaraniing to each age, place 
andpeople. Thus, a witness must be an upright person aceordittg to his 
own people, though the uprightness of the same person may he viewed 
differently by other people (Hiouyi; stiii mui.i.Toi uprightness). This is 
hon> judgmenis cm be mmUteUti /wiifte ottnrtrht, . if leamitmy 

is rtstricttd to |/w.v :eii: ie-.se: n-lw esuttiiislt ihe religious obUffttiont 
and abandon the prohibitcd matlers, as has been dane by the Prophet's 
Companions, then all the ttstimonies or most of them wouldbe invalid." 7 
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Ibn Taymiyah goes on saying: 

". . . fl is advisable to iKccfl tlie h-ziimmty ol litose hmwn to be omwantty 
Iruthful in cases of necessity even if tbey do not cbserve the limits set 
by AUak, Tim*, Iftr/r ttstnmmy may tv aceepted m aisvs reitite.d to 
imprisonment, inddents among Bedouins or in villages tvbere thtre are 
no upright witnesses."* 

Faqihs (may Allah have mercy on M-.l di ; mainlain thatone'suprightness 
is known by two things, the fivsi ufwhidi is performing the religious 
obligations: the Five Obligatory Prayers and Ai-]umu'ah (Friday) 
Prayer along with their stressed supererogatory practices. Thereupon, 
the testimony of the one regularly neglecting these prayers and the 
Witr Prayer' is unacceptable. Concermng the one who persists in 
abandoning the supererogatory acts of prayer, imam Ahmad (may 
Allah have mercy on himl sars, " Stieh n penim is a wickndone,forhii 

/>< 'v 'i 'i. i nuikt . Iriwir «<> i i'i'ii n ml o! 1" K ofnrlttrb m 1 

imdso he is ahmys bltumibh " Uprighiiiess is also considered through 
avoidingpwmiMtcd acts, I lu-same asii is.-iinsitlcrctl through observing 
religious obligations. Thus, such an upright person should not commit 
the nmior sins m>r pprstel in coniniiUing a minor one. 
Furthermore, Allah has foi hidtlen Mnslims f mm accepting the testi- 
mony of the slanderer (the one who accuses a chaste person of com- 
mittiiig adultery or forniealion withom piod'.ning Ibu r witnesses). 
Likewise, by means of analogical deduetion, every one who has 
eommitted a major sin is to be treated the same as the slanderer. 
Jurisprudentially, a major sin is the erime which deserves executing a 
prcsci ibed punkliincitl i u Ihis ivttrld o r isseverely threatened againsi 
(in the Quran or the Sunnah) with a punishment in the Hereafter. 
These sins are lilce laking swury, .lelikvi iris; a lalie lestimony, zina 
(aduitery or fornication), robbery, drinking intoiicants and other 
sins. Thereby, the ranimuny iif I In- ilcNanlU' diiobedient person is 

The second sign by whirh one's uprighmoss i.-; known i» respectability. 
namely observi ng the good deeds and havi ng the traits that beautify and 
adorn one's charaeter and conduet, such as generosity, good manners, 
and neighborliness. It also involves avoiding whatever may dishonor 
oneself of the igiumiiniiins ami :>;i!oNl- iliings, such as singing and 
comic aeting. In this concern, Shaykhul-Islam Ibn Taymiyah says, 
"...Itisforbidden tn imitasi : jvtpi,- sur.-.ifii. uiiy, m\d whoever does so, or 
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orderssomeane to do so, h toundergo iliscmtionarypumshment since if 
i'ja/iamj/uJiJCt." 11 BymeansDfatialogicaldeduction,thisapp[iestothe 
TV series presented nowadays. How strange is i t to consider singing 
nowadays as an art whose performers are supported and praised! And 
there is neither might nor power except iri Allah! 
Whenever these afbre-said impediments preventing the acceptability 
of the testimony cease to exist, the testimony becomes acceptable, 
Hence, when the child reaches puberty, the insane person regains 
sanity, the disbeliever embraces Islam and the defiantly disobedient 
person repents, the testimony of any of them is to be accepted. This is 
because there are no impediments as the conditions of Ihe testimony 
are fulfilled. And Allah. Exalted be Ut, knows best. 

The testimony of the following is (legally) unacceptable: 

• A person testifying m fevor of his parents and forefathers and on 
up in ascending lineage or in favor of his offspring and on down in 
descending hneage. This is because ones testimony then is doubtful due 
to being a relative of the litigant one testifies fbr. However, testimony 
Ls acceptable from a brather for his brother and from a friend for his 
friend according to the general meaning of the verses related to such. 
an issue and since testimony then is nDt doubtful. 

• The testimony of a spouse for the other is unacceptable, for each of 
them is already obtaitiing benefit from the other's property, and also 
because of the dose relationship combining both; all this makes their 
testimony i n favorof each other doubtful. However, testimony at the 
same time is acceptable against one's spouse, in consideration to what 
Allah, Exalted be He, says. 

"...bepersistenttystandingfirm in justice, wltnesses for Allah, 
even ifit be against yourselves or parents and relalives..." 

(Qur' a n:An-Nisa':135) 
That is to say, if one testifies against ones parent, child, wife or the latter 
testifies against her husband, the testimony in this case is acceptable. 

• Thetestimonyofapersonthatmaygethimsomebenefitorsparehim 



• The testimony of a person against his enemy is unacceptable. in th 



regard, the great scholar Ibnul-Qayyim says: 

"The Shari'ah Iws rfmml tlutt kslimony is itmcceptabk when born 
bysomeotie against his/iwcimuy, lesi testimony be used as a pntext to 
gainbemfitor avenge onesdf from one's enemy thraugh perjury..."" 
Animosity which renders ones testimony unacceptable is the case of 
being happy when another person is i u adversity or sorrow, or un- 
happy when he is in prosperity or joy. 1 1 is worth mentioning that the 
animosity meant here is the worldly one, unlike animosity in religion; 
thereby the testimony of a believer against a disbeliever is acceptable. 
Likewise, the testimony of one fbllowing the Sunnoh against an 
innovator in religion is acceptable, since Islam enjoins Musiims 
not to commit whatever is prohibited. 
• In addition, the testimony of a person known to be a bigot and of 
extreme zealotry for his clan is not to be accepted. since his testimony 
willthenbedoubtful. 

The number of witnesses differs according to 
the case or issue testified in 

If testimony concerns a case of (adultery or fo m ication) or sodomy, it is 
not accepted unless there are four male witnesses, as Allah, Eiauted be He, says: 
"... Why did tbey [who slandered] not producefor itfour wit 
nessesf..." (Quran: An-Nur; 13) 

Since Musiims are ordered to conceal the faults of their Muslim brothers 
and so the faults of those commilting any of those sins, the number of witnesses 
is four males. 

When testimony concerns proving the insolvency of a person known to be 
wealthybutclaimingrheopposite, then it remiiresthree male witnesses, according 
to the haditb related by Imam Muslim in which the Prophet (PBUH) says: 
"... until three wise personsfrom amongst his peopk witness that so 
and so (i.e. that person) has been smitten bypoverty."" 

If testimony concerns the prescribed punishnients for crimes other than 
zina, such as the prescribed punishment for slander, drinking intnxicants, 
robbery and banditry, or if it concerns aiias. (legal retribution), then it is 
valid to accept the testimony of only two male witnesses. Also, in such cases, 
women's testimony is unacceptable. 
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If Icslinimiy uniitiTiij in;illk'rs ihIut ihao the prcwtribcd punishmenis us 
fmandal affairs, wliidi inen ni'iun «v nr n-iincss sudi is m mag di ircc 
or remarriage to one's revocably divorced wife., then two male witnesses 
may testify. Shaykhul-lslam Ibn Taymiyah and his disciple Ibnul-Qayyim 

remarriage with one's revocably divorced wife, then womens testimony is 
iKvq>lisblt,siiKe it is casier ior ihem robepivicm ,if ibtl tiim-tbanal thetimc 
of writing the documents ( i. c, marriage or divorce contracts}. 

If k'sliiimny tiinccrns pniperlies ajui transaclidiu rdsk'd (he.rt'oh sudi as 
lles i. n -i- ind i i likc, then two meri or a man and two women are to 
testify, for Allah, Exalted be He, says: 

"...Andbringtowilnesstwo witnesses from amongymirmen, Andif 
thcre are mil two mm tavuilabh'j, (hai a mau aml two women..." 

(Qur an: Al-Baqarah: 282) 

Thecome*tof thisverseslgnihes thattestimonyhere concernshnanrial affaits. 
1 i i i J llsI i i d lar Ihnul Qayyim i i Siali I u i liim iy> 
"Miiflhn iclioitiri imilormlv tigree lliM if icutimtmy ctmcmii fniaiKial 
affairs, then a man and two women are sufficient as witnesses. The 
same appties to transactions related tofinancial affairs, such as saies, 
stilcs an credil, theclrnke la ion-itule u nih- or lo ctmcd it, mtii-ti;,/^, 
granting properties through wilh, gifts or endowments. This also 
applies to the imu yu • ih puiitng U, the claim 

ofslavery oftme nj i juru oj 'dowry or 

the recompensc ofKhul' (a wifes release for payment)."'* 

ThewLsdom behind iiceeptmjj llit. 1 leMimuiiyiifwome.il in finainiial aiiairs 
- Allah, Hxiilted be He, knowsbcst - is that i r) such Iransaetions both meu and 

to testify in sudi affairs. ' P 

AU a h , Exalted be He , has stated thal a man s share eq u als that of two women in 
m n y nilmu i n i i i m laughlerii 

foranewboniLhild ini man pai I ih I E i nimslraled 

the wisdom behind this in His statement i n the Glorious Quran: 

"...*> thal if onc oftlwm [i.e., the women} ens, then the other 
canremindher..." ( Q ur'an: Al -Baqarah : 282 ) 

That is, if eithet of the two female witnesses forgets (any of the details of 
what s h e has witnessed). the other womaii may remind her, This is beause 
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ivtimrii, by iwiiirc. lcnd l" litrpvl. which rtndcrs :hv U-siimtmy «fn«» women 
equal to that of one inan. Yel, if tik- testimony of a woman were to be wholly 
unacceptable, this would lead to wasting many rights and rendering them 
ineftective. That is why a woman's testimony is addedto that ofanothe r woman 

Besides, if testimony concerns Hnancial affairs, it is sufficient for the 
plaintiff to have a male witness together with taking an oath. This is based 011 
\\wiu;<(i!ii m which Ibn Abbas (raay Allah be pleased with him) said: 
"Tik- A koti ijitT of Ailo.ii (PH Vltl ila ra< 1 Ih, t: restu ■uinyiaiua-niing 
mses involving fimmdat nfjitirs) acceptable of a male witness 
together with the oath of the plaintiff 
(Related by Imam Ahmad and other compilers oWdithf 
In this concern. Imam Ahmad (may Allah have mercy on htm) said, "It is 
t/rtdtf in ihe SuiiimIi timi ,< iiu^itKHt can be based on the testimony ofa male 
witness aiong with the oath of the plaintiff:' 
In this connection, Ibnul-Qayyim said: 
-...This iiiling (Mmyr/Ms ilw lestiimmr f l' u male nitiicss iitany with 
llw arah «m/k' piiwnitf 'w Hwnuin! nfUiii.-) doa nol awlnuhcl Ih,.- 
kadlth in which theProphct (PHVll) says. "The oath is to be sworn 
by thedefendant"" Wt«a h acluatty mami hem is that if the plaintiff 
tlocs nol httw ,iay witiwmu w proufi snbsi, w!i,i!tni> las Mm, then 
l/ir-L.rsL- if mil IoIh-.LyIJciI in lii ■■ Jni-.'i. Woww, il lln- pliwililllias 
an riprijjJrl witness «r llirhh: thf iw i* ""I «> Iv duitieii m Hi.-fnw 
unless he is lo introJuee u male witness, to support his ditim, along 
wilh taking an oath.." 
If testimony concerns things that men do not oflen see or witness, sucli as 
«nuvalcd fcrcalc liiiivK vi/giiiiiyaniui; dc(iirt\vr«!.mcisslruiit!i>n, childbirlh, 
breastfeeding, participating in the childbirlh and the like, the testimony of 
an uprighl woman is acceptable. This is according to the hadtth narrated by 
Hudhayfah (may Allah be pleased with h i m) who said: 

"The Prophet (PBUH) accepted the testimony ofa midwifc" 
(Related by Ad-Daraqutni and other cornpilers aiHadtthf' 
Yet, some seholars have viewed that this hfidUh has a weak chain of 
transmittofs. Il is wurUi menlioning Ihal it ssMated in llte Tw<KVithHis' - ih* ihc 
Prophel il>EUH) accepted the testimony of one woman in rulings pertaining 
to breastfeeding. 
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Letters among Judges, 
Testifying to Testimony, 
and Taking Back Testimony 



A judge may send a letter for another judge if necessary; for esample, a 
person may be living in another town other than his and he has a right that 
he cannot substantiate or daina except in front of the judge of his town. In this 
case, the judge of the town where he iives is allowed to send a letter to that ofthe 
other town to complete legai procedures. That is because it may be difficult for 
witnesses to travel; besides, they maj'be kriown (coricerning theiruprightness) in 
a town but not in the other. Due to the above, it would be difficult to substantiate 
one's right or claim without a letter sent from a judge to another. 

Muslim scholars uniformly agree upon accepting the letter sent from a 

Sukyman (Solomon) (PBUH) sent a letter to Bilqis;' the Prophet '(PBUH) 
also sent letters to An-Najashi (Negus, King of Abyssinia), Qaysar (Caesar, 
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L I l l - lioman umporoi'i aod H' Kisra {khusrau, kuig of IVrsia) inviting thu'm 
all to embrace Islam, He (PBUH) used to sen d letters to Muslim governors in 
[sLamic countries as recurrently related in many hadiths. All the above prove 
the legality of sending leltcrs .imong tuq.v>. li>r provins; riglits and the like. 

It is worth mentianing here that the letter sent from a judge to another 
is acceptable when related to people's rights and is unacceptable i n cases of 
[lu 1 .iiuits set hv Alkih (U'., p:vsa"f:x'd punishmuils), sudi ^is tlu* prescribed 
punishments for cornmitting zinA (adultery or fornkaLiooi and drinking 
into.ticants. This is hascd "n l:w 1.1,1 linil mh.::i divinc Ihnils ,nv Alljhs riglns. 
which are based u pon concealing the fault of ihosc violating any of them and 
their prescribed punishments are not to be applied on suspicious proofs. 

The letter sent by a judge to another is one of two types: 

• The first type: The letter sent by a judge including a judgment of his to 
be effectcd by his counterpart. I11 this case, the letter is acceptable even 
if the two judges are in the same town. since the judgment of a judge is 
to be applied whatever the case may be; otherwise, judgments would be 
suspended and disputes would increase, 

• The second type: The letter induding nhahncr the sending judge has 

proved and substantiated tobe taken as evidence m giving the judgment 
by his counterpart. lt is stipulated, however, that the distance between the 
two judges is equal to or more than the distance that enlaik shortening 
praycr. That is because it is ,111 act of rratisfrrring a writrcii tesliisnmy 
to the receiver, his counterpart; ±eie-iy. it is ioipermissible when the 
distance between the sending judge and the receiving one is dose. 
' ! 1 le 1 vordi ng n f s u hsta n 1 i a l i 1 h i n 1 av lx- a s I i >l kurs: "lt has been proved to me that 
50 and so owes so and 50 such and sudi 1 n»! 1 Imn "l-stantiation is not a 
iudjnnem; il k rather informing the ulher judge abon! what has been proved. 
In this connection, Sheikh 'Abdur-Raliman Ibu Qasim s,o '.s- 
"f( if parmissibk .'n «•«■( n' Iclter l.< a judge amtauting wliai hun 
been proved to auoilisr uuify iWh-K i/w JkiaiwK between both is 
«fiw/ (n or moj-t than >!>,■ distanee that muah shm-teniiig p'ilyer, 
t' i - L-rr if'iic Si'.'jtk'r e.v'.e? i: Irniicrnii^iNe 10 i/.s.wc r; jini^niLin 
on the basis cfwhai (m> <mc» proml <.» htm. This is hemust he unly 
informs ihe recciviiiji i< i; i'v'i' '.'/': <ul n'irof is proved and the latler may 
issue his judgment according to what has been proved ifhe views 
sudi proofs as valid" 
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Furthermore, it is permissible for a judge to send a letter to an unspecified 
judge; the wording may be as follows: "To whomever receives my letter of the 
Muslim judges," without speeifying a certain person. Whatever judge receives 
sudi a letter has Coaccept itsirice it issent from a judge to another judge, Thus, 
it is the sarne as the case when the letter is serit to a certain judge. 

Thereare two viewsconcerning theacceptability of the letter sentto another 
judge. The firsE view is that the judge must call two upright witnesses to testify 
to it. Those two witnesses are to define its meaning and the rulings related to 
what it indudes. The second view is that it is permissible to act upon a letter 
sen t from a judge to another when the receiving one knows the handwriting 
of the sending judge, even if there are no witnesses. This is one of the views 
reported to be adopted by Imam Ahmad. However, at the present time, the 
formal seal of the court is sufficient and takes the place of witnesses. 

In this regard, Imam Ibnul-Qavyim (may Allah have mercy 011 him) says: 
"The Prophet's Companions have. uniformly agreed upon acting 
according to matters proved and recorded in a letter sent to one 
another. Thesatne has bsen observed by the Muslim Caliphs. Itis well- 
knownthatpeopL i , , , ledin ntanuscripts 

and klien-; i/ they wcrc net In act upon what those writings indttde, 
the f,; M'.! ofShurfai; fhiamk Lnwj wouhi not b: mepet:' 
Imam Ibnul-Qayyim adds: 
"...Muslim caliphs, judges, mlers and governors have been acting 
upon Ittters ihey used to send to each other. They would not inform 
persons earrylngsuch letters about the cotth-nl they induded uor remi 
them in their presenec. Tim is the mry accmiittg m wltkh people used 
to behave durlng the lijetime of the Prophet (PBUH) until present" 
Ibnul-Qayyimgoes on saying: 
"...The purpose intended here is that the judge receiving the letter 
must be certain of the person who has written it. Ifthe handwriting 
is known ivith certainty that it is of a certain person, it becomes the 
same as aseribing ti certain speech to him. A (M, txalted be He, has 
made a distinetion between every seribes handwriting from that of 
the other, the sani, severycn form .t '■u-.hedfrom others'. 
Resules, witnesses maydedare undoubttd testimony bastdon that a 
certain hmuhuriliag is cenamly .1/ so and so..." 3 
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Sheikh Taqtyyud-Din Ibn Taymiyah (may Allah have mercy ou him) says: 
"...Andwhosehand i , izedbyway i confession, styte of 
writingoT alesti» <\ ulil i urdupon..." 
Asfortestifyingtoatestimony.itreferstoacasewhensomeoneasksanother 
to testify to the testimony ofthe former. He may say, 'Testify to my testimony 
that. . .," or "Testify that I bear witness thai, . ." and the like. It, in fact, bears the 
meaning of representation where the first witness Ls referred to as the original 
witness and the other as the secondary witness. In this regard, Abu 'Ubayd 
said, "Muslim scholars from the pzopte of Hejaz' andlraa uniformly agree on 
i t t , i i I tiam 

Afcmad was asked aboul testifying to a tol imun y, and he replied saying, "...It 
k pirmisiibk." Nccessity, in fact, rt'quirt:s accepting testifying to a testimony. If 
it were unacceptable, testimony would not b e in effect and jtidgments would 
be suspended. I n addition, in some cases, sorae proofs may be established late 
or witnesses may die befote testifying, which causes harm to people and is 
considereda^\ci k t ! ' Ugttoryto aceept testifying to 

a testimony the same as the original testimony is accepted. 

To accept testifying to a testimony, there are 
many conditions that mnst be fulfilled: 

First: The original witness must give permission to the secondary witness 
to testify to his testimony, since testifying to one's testimony means 
representation that is to be done only with one's permission. 

Second: Testifying to a testimony must be i n cases where it is permissible 
that a judge sends to another as metitioned before, namely, in cases 
where people's rights rather than Allah's limits are concerned. 

Third: When the testimony of the original witness ls unattainable be- 
cause of his deiith, illness, absence i n a placc far away, fearof a rulor 
and the like. 

lourth: The drcumstanccs hintlering the iratimony of the original wit- 
ness continue until giving the judgment, 

Fifth: Both the original and the representatif witnesses must be 
charaeterized by uprightness until the judgment is issued. 

Sbr: The representative witness must dedare the identity of the original 
witness onwhosebehalfhe is assumingthe responsibility of testifying. 
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As for the rulings on taking back one's testimony, 
theyareasfollows: 

• If the witnesses i n cases pertaining t d financial affairs take back theta 

testimony, the judgment does not become null, since it has been 
already issuedt besi d es, th< plamtiff has become entitled 10 take what 
has been testi fied to belong to him. However, the witnesses arc ac c u sed 
of trying to nullify the judgment, so the judgment is to take effect 
and the witnesses aie to be fined the equivalent of what they testifred 
to, since they thus unlawfully deprlved the real owner of his rightful 
property. 

• If the judgegives a judgment acc o rtl ini; la the testimony of a witness 

and an oath (taken by the plaintiff), and the witness takes back his 
testimony, the witness is to guarantee the whole property m dispute, 
for the whole daun isbased tm liis icsiimony. Morcover, the oath is to 
be taken by the plaintiff and it is not necessarily acceptable against the 
other party (as prooi), siut e i l i s nnly one of the conditions for giving 
the judgment. 

• If the witnesses take backtheir testimonies before the judgment is Usued, 

the judgment is to be cancelled and the witnesses are not accountable 
for guaranteeing any thing. And Allah, F.salted be He, knows best. 

Endnotes 



I liilqis: alsn Ralkis: "IIil" Qi:ff[[ Saba 1 (Slvba; a tilacc m YcniL-:;); slie rali'il diiring the 
Uletmu- «I pbetSuln ni n ! ' i i pk ured t t 1 l 

t.u.lein-H,-i( 1 ,HT(,l/-.VlMP*r " 17/560). 

aSct-.Wflnn» '<> M«i»riJ3*6.42W|. 

5 Hejaz (Hijaz): A region of northwesi Saudi Arabia on the Cnlf of Aqaba and the Red 
Sea. it includes the sacred cities of Metca and Medina. 
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Oaths in Claims 



Taking an oath is one of the legal procedures, fbr the Prophet (PBUH) said: 

" . , The oath is to be sworn by the defendant." 
Thereby, the oath is to be lak™ by llic delcndar)! if the plainliff does not 

the plaintifFs right That is to say, if the plaintiff establishes evidence after the 
ras* is ended. his proof is to be taken in «iisideratiun and the judRmenl is 
to be in his favor. likewise, if the defendant takes back his oath and returns 
whatevw right be ww to the piaiiiiiiT, U is ilia ainsidcrcd acccpwWc wid it 
pennissiblt for the plaintiff tn take what be claims to be his. 
Oaths are tobe syiedfkalJy swum coiicti-niiig peuplc's rights, which is not 
the case concerning the riglils of Allah, Hialtcd bc He, such u the acts of 
worship, and the preseribed putiishmeiits. If a Muslim says, "I have already 
paid tbc Zakah due on me," or "Theie is no atonement or espialion due on 
me," this is acceptable from him, and he is not to be asked to take an oath. The 
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same goes for a Muslim who denies transgressing the limits set by Allah; he is 
not to be asked to take an oath, since it is desirable to conceal peoples faults. 
Besides, if someone confesses transgressing a divine limit, then takes back bis 
confession, this is to be acceptable f rom h ini and he is to be released Thus, it is 
worthier not to ask such a person to take ari oath without having confessed, 

• Taking an oath is worthless in daims relating to people s rights, ejtcept 

when the judge orders the defendant to swear upon the reouest of the 
plaintiff. In this case, the oath is to be in the form of an answer to the 
plaintiff. 

• Taking an oath is to be done in the assembly of the judge. 

• An oath is valid only if sworn by Allah, Esalted be He, since taking an 

oath byother than Allah is an act of polytheism, 

• When taking an oath by Allah, it is suffident to say, "By Allah..." 
which suffices as an oath. Taking an oath with these words has been 
mentioned i n many positions in the Glorious Qur3n. Allah, Exalted 
be He, says: 

"„.And they swear by Aliah their strongest oaths..." 

(Qur'4n:AI An'am: 109) 

And He says: 

"...and let thetn both swear by Allah..." 

(Quran: AI-Ma'idah: 106) 

Healso says: 

". . .four testimonUs [swearing] by Allah..." 

(Qur'an: An-Nur: 6) 



> A solernn oath is only taken concerning matters of great importance, 
such as a ciime that do es not necessitate legal retributiori or eman- 
ripating a slave (at the time of slavery). In such cases, the judge may 
ask the defendant to swear a solemn oath, such as saying: "By Allah, 
other than Whom there is no deity, the Knower of the uriseen and 
the witnessed, the Predominant, the Harm-Inflicting, the Benefit- 
Giver and the Knower of that which deceives the eyes and what the 
breasts conceal. 
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In case one owes a right to a group of people, one is to take an oath for 
each, fot each of them has a right upon the one, which is regarded as 
separate and different frora the ather's right. However, the defendant 
is to take only one oath in case those people agree upon that, which 
then is siifficierit, for they have agreed to disclaim their own right. 
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Confession 



I n h ' I I 1 1 U i l ii l L I i .i I i i ' _|i I _ I I U' I I I 

"> ' 1 1 II i I r || 1 I l |l | 1 -, l| ,V. I 1 :.f,:i I I n i il I _ I I | | | 

u I ■■■V.;- ill I ii ili'. I I . ,li I i II il in ll i , .u ! n SIkiI 'i 

Taqiyyud-Din IbnTaymiyah (maj Ulah lave mercyon him) said: 

JamfasoT, amlifhe informs fa person) about what others owe him, 
thi-.n he is a piainliff. lu ease somcoiic bi/nmu aboitt rights whkh a 
person ciH-tj othta. whU, lu i: entruslett n-illi sudi rights, he timi 

is regarded as a «•• i. .'/ ver, ifheis not cntrusted willi 

such rights, he tho, -s tt\<>,t.\!t\l ,i, ,< a •;«....•, i !it judge, the agent, 
n:- ■„ , i/.,, ,,,,,,,,! ..,.,'/,,, ■ „,'; , ",.,,■„,( 

■|/; ; : ' '/.' , 1 1 l l' ' i'i / ' ' , , i lir: t v. i - ,V. ; il 

their offkes and inform alruul whM lhe\ krww, this is not considercd 
a confession, H is rather infiirming."' 



7'yi 
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Ibu TaymJyah then adds" 

"..Confession docs not establhh a new right, rather it biings. right into 
light and informs ptople aboul what om owes others" 

• There are many conditions that must be fulfilled to make the confession 

vaiid, one of which is that it is valid when the confessor U legally 
accountable. Hence, it is not valid when made by a child, an insane 
person or a sleeping person. However, confession is acceptable, and 
legally binding, from a minor provided that it must be wifhin the 
tiniitsspccified for him In cnmntrKial affairs. 

• Also, confession must be made with one' s free will. That is, confession 
is not acceptable when one is forced, eicept when confessing to a thing 
other than what one has been forced to confess to. 

• Moreover,confessionisnotva]idwhentheconfessorisinterdicted;the 
confession of aweak-miiid«! person » not Icgilly valid. 

• Confession is not to be made to a thing in other people's possession or 

(claims) the paternity of a child or confesses to an endowment which 
belongs toanother person or is under someone else's guardianship. 

• If the confessor claims that he has contessed mvoluntanlv. this is 
accepted from him provided that he introduces a proof substantiating 
what he claims. 

• The confession of a skk person that a property belongs to any one 
other than the legal heirs i:: kgolly bi n^in», since hc is not suspected of 
showing favoritism. Moreover. when one is sick, one is keen to returrt 
whatever rights one owes others. 

» If someone claims that another person owes him something and 
the respondent acknowledgi;s this person's dai m, the respondent's 
acknowledgement is acceptable and binding as well, and it is regarded 
as a confession which he is bound to, This is according to the hadith of 
the Prophet (PBUH) in which he said: 
"There is m excuse. for the om: vvhv confesses."' 

• Confession is valid and legally binding when declared with any wording 
indicating confession, For ejtample, the respondent may say (to the 
plaintiff), "You have told the truth," or "Yes," (as a confirmation to his 
claim) or "] confess to that." 



. It is valid to exclude half or less of the total amount (or whatever one 
owes another) when confessing. That is to say whcn one confesses that 
he owes someone ten (of such and such a thing) except five ofit, he is 
boundtogLvehimfive.ThestyleofexcIusionisusedatmanypositions 
in the Glorious Quran; Allah, Enalted be He, says, 

"...atid he remained omong them a thousand years minus fifiy 
years..." (Qur'an: Al- ' AnkabCit: 14) 

ln addilion, many scholars maintain that it is permissible for the 
confessor to exclude more than half, 

Tobevalid,exdusioniii£onfessionmustbesaidiiouslop.Iftheconfessor 
says, "I owe so-and-so one hundred (of an artide, for example)," then 
he pauses though he can continue, then he says, "profitless" or "on 
credit," the confessor then is bound to give him one saleable hundred 
on the spot. Besides, whatever the confessor says after his pause is not 
to be taken into consideration, since he thus tries to remove a right 
whidi is already bin ding on h i m. 

If someone selis somerhing or gives it as a gift, and then he confesses 
timi this thing belnngs to somcorn: clse, his eonlessioii is rial ln be 
accepted Moreover, neither the sale nor any other transaction related 
to this property becomes null, since he confesses to something that 
belongs to someone else. In addition to this, the confessor is to pay the 
value of the object to the original owner in compensation, since the 
latter has been deprived of his rightful property. 
Confession is valid and legal ly binding when it concerns a thing the 
confessor cbes not craclly specify, wliich could be mterpreted in two 
ways o r more, all being the same for the confessor. 
If a person confesses saying, "I owe so-and-so such and such a thing," 
his confession is valid and legally binding. Yet he is to be asked to 
eiplain what he intended and make himself clear so as to be liable 
for it. In case the confessor refuses to poim om what he intended, he 
is to be put under arrest until he points out what he intended. This is 
because the confessor must make clear what he has intended to say, for 
it is a right that he has to clarity and give to its owner. If the confessor 
dfiiies knoving tlic objed to wliich hc has confessed, be is tn take an 
oath confirming that. Besides, he is lo pay to its owner a fine eoual to 
the least value of that object. If the confessor dies before eiplaining 
what he has intended, his heirs are not to be responsible for giving it to 
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its owner, even if the confessor has left an estale, for that thing might 
be something other than a property, 

If someone says, "I owe so and so a sum less than one thousand," it is to 
be interpreted as having intended what is less than the half. 
If someone says, for example, "I owe so and so an amount between one 
dirhamandten,"heistogiveeightdirhamstotheownersLncethisisthe 
meaning he has intended; eight is the number between one and ten. 

one is to gLve nine dLrhams to the owner, far ihe maximum number 
(which is ten here) is not induded in what is intended by the confessor, 
Besides, some scholais maintain that if the estreme limit is of the same 
kind of the thing intended, it is to be considered a part of the total; 
otherwise, it is not to be induded. 

I l'snmmi»- «wifascs .fuyini:. "IV sjuct hclwi'cii this wali and tbcothcr 
wali belongs to so and so," the two wali s are not to be induded, for he 
only has confessed to whatever is between the m. 
If someone conlVsseMluil n Irecor someliws belyiu; to siimfoiit else, hi-, 
c.mlesSMHi doo "t 1 1 11 1' l-.i.l.Mi>.- lauti. Tlin.5, neillier 1 1 u- righlful «wncr 
of the trees has the right to replant t hem in case they are removed 
nor does the owner of the land have the right to remove them. This is 
hec.uise i L i s obi uhl> :bat 1ne tiees l-uue h e;: n !-_u!x!t\iHv plaated 
If someone confesses that a garden belongs to someone else, his 
Lourcs-vinn iiu liuk^ llu- 1 1 L.i >. ;he hiiildin^ and [he land, siuce the 
jaRlen rclers In .ill I ae-a- lhini's. 

If someone confesses owing someone some dates in a bag, a knife 

enveloped object (the dates, the knife or the garment) rather than 
the envelope (the bag, sheath, or the wrapping). This is because the 
enveloped object and the envelope are not the same, for the former 
<k>es m)! cimipli-lelv ul>«>ih the fcnlcr. Buklet, Ihc enveloped object and 
the envelope do not necessarily belong to one person, and confession 
is not hinding i n probable cases where t here may be more than one 
owner ofthe object. 
• If someone confesses saying, "I and so-aud-so share the ownership of 
such and such an object," he is to determine the share of his partner. 
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partncrship in gcnei l email i tn ua Iiiirfs 'Ulah, Eialted be 

"... they sbare a thlrd..." (Qur'an: An-Nisa*: ] 2) 

If anyone owes any right to others, he must make a confession stating that 
wheti necessary. Allah, Esalted be He, bays: 

"O you rvho have believed, be persistently standing firm ia 
justice, vfititesses /or Allah, eren if it be against yourselves..." 

(Qur'an: An-Nisa': 135) 

And He says: 

". . .and lettheonewho has thecbligatioti {i.e., Ihedebtorj dictate. 
And let himfear Allah, his Lord, and not leave anything out ofit. 
But ifthe one who has (he obligation is oflimlted understanding 
orweakorunableto dictate himself,thenlet his guardian dicta te 
in justice..." (Qur'an: Al-Baqarah: 282) 

In thia regud. in hisbook entitled Al-Wi i V i , it \1-Muwaffaq said 
"...Dkttuimt m thi> i-i t' >uva i ■ <fr and thv Indgnwm mutt 
he issucd iKCording to the confession, for the Prophet (PBUH) has 

«w'd 1 ' noyt d I ij'c i/ f/ i 'i rf r/ 1 1/ 

(ffcatsfiefias cominili i- d ih inltery), llicu aoiu-licf lo iteaih.'" Bestdes, 
he(PBUH)orderedthatmizmidAI-(Mmidiyyah(awotnanfrom 
the tube of Ghamid) be stoned to death after confessing thal they 
had eonmittal tuMlcry (in tm> scpuitil,: cases). Mortover, since a 

jiidgment must lie gii noccoidiiig lo t \il < iwd praiih tliru it 

is worthier to begiw» l>y virtm ■■>' on uihioubicd coiiicssinn." 
And, all praise be to Allah, the Lord of the Worlds. 
Vi 1 1 al i y, gKi\ 1 1 1' re ai Lt, I k- iv i s an ; ih;; I in i- i i > l' 1 1 1 c I ski n i iri liris p r u J c - n re k' 1 m 
yunr hanils. and i sock Alkihs E-iiigiVL'iK^s kir v^iairvai- mraakrs o: []rU:rh niay 
be lierein. i nlsoinvoke Allah lugnsn; nsnllk-nclV. I rum tvhalcvcr setund raattors 
i i [ I i ! lili i II II 



1 Set'Al-ikhtly&rit" (p. 527). 

1 Al ih,l, z Ibn U»Mr MiJ. "Ii has no origin in the Sunnoh. Besides, its meanlng is nal 
considered totally tomcC &t Al-Sakhiwi's buok "Ai-Afa^ yt/-fio.w«e(i" (13111 

»«« Al-' W<Xib ■ ~^>l '1^1 1 L Sre «U.. 1 1/- 1«.» ,1/ .Mnrfi) .r/i' Ih 

Mulli Ali AI-Qan (383). 

3 Muslim (4406) [6/198], 
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GLOSSARY 



NOTEi For easier search for the terms begin ning ivith "Al ■ " "A r- " "Ad- * "As- " 
etc. omit them, as they are in Arab i c e(] u i v. 1 1 om s i o i h <■ ; i : t ic 1« "t rit", For example, a 
term like As.-£afa mil bc IbimJ u mk-r kiu-r "S", and Al- Wasilah under letter "W". 

A 

A1-Am6nah Al-Aminnh, in Arabic, earries the meanings of honesty, trust, 

uikI L>K:du<n,v. ll ^Sn. ir, I hi^ L^nk-Al. a :o:- ■(! ih, ^hh-;iU'in 
acts of worship ordained by Allah, such as Prayer, Fasting, Haj) 
(PilSrimageLtlc. 

TheAjisilr The Medinian Helpers; the inhabitants of Medina who had 

accepted Islam and snpported the Prophel (PBL1H) and all the 
Muhajirin (the Emigrants) upon their arrival at Medina. 

Artyab Ariyah as a permission for benefiling from an artiele ivhose use 

i! permisiible, and then the borrowed artiele remains unlil 11 is 



The Qnecn of Sheba (a place in Yemen); she ruled diiring the 
izinmu >. ■ I Pio^Ikl SLij : =.;. zimti ^ulrmini: 1 , l iikI shi',i:kl Ikt ronfik' 
used to worship the aun. 



ilC |)IHtCCtlfJ!l ,lf;i MudilM Mi». 



Dinar 



A n old Arab enin that equals 4.25 grams of gold. 



The Hve CompUers They are Atjmad. Abu Dawiid, At-Tirmidhi, An-Nasai, and 
offlodflft ibn Majah. 

G 

A badlth reporied by jtist one narrator st even one stage of Ihe 

H 



uis. iiml (m- fnufiA is free from 
hc liahility of the debtur to the 



The Prnphels I „ 



lefined as follows: a lease for a lavrful identified use of 
identified present or described anticipated thing, for a 
:riod of time, or (a hiring 



»1 (b! prayer) The imam is the one who leads the congresatinnal prayer. 

1 of transartion in whith a seller 




An Islam k radical sect who bioke away from the reign of Ali 
Ibn Abu Talib. the Muslim Caliph then, and mu rdered him, Their 
followers believe that the Muslim who commits a major sin is a 
disbeliever They also curse and revile the PnJphet's Companions 
and deem the blood of MusJims violable. 



L 

The Law^er of Sfcorf'afc (Islamic Law) is Allah, Eralted be 
He; Ihe term can also refer to the Prophet (PBUH) as he never 
ordained but what was revealed to him by Allah. 

Luqatah refers to any loft property, eitcluding animals. found by 

M 

The word manikah in Arabic indkates something gifted to be 



certain amoiint of money to tithers in order to trade with it in 
return fcr ishare in the profit. 

rt ii(Mi-i«]Hi'sUiin ivho nhares in cise oi' profit and doesnotshare 



(in mur- The oi 



.■llFi/mJ/til-Wiu The «t-husband <rf the woman whom he has irrewrabli- viivorccd 
(i.e. he divorced her three M' mes) and seeks remarrying her 



Oik m j olv «I ilisi». i.e. m l1 state «I fortititarion Jgainsl ilk-gal 
m^liii: ii kr.oiii-.^' ii]ld 
pievinus) niarriage. 



wlifn lhc bursr uhiiIh^ ^(Jii K 1 hiriL; ilisplavuil ^ik', hc h,LS Lu 
hny it at rl-iL^ pria- dckkU-il by lhc seiler. 

11 refcrs to the protesi of re-dividing the estate in case a legal heir 
dies befoie the aivision of the inheritance of the first deceased. 
]n such a case, the inheritance is to be re-divided taking into 
consideration the death of that legal heir. 

A way of selling used to be practiced before Islam: it means that 
ivhen lhc buyor lliro»* sorat lhm<! tn Ih v -e\kr, l) K bliw has l<> 
buy it at the priee decided by the seiler. 

Musciciah h dctmct.1 as ilivhi^ ilank'J tir unplanted tree.s .liong 
with a pitce of land to someone to plant them therein, water 
thern, and perform the necessary work until rheybear fruit. The 
farmer then is to be given a sperified share of the fruit! of these 
trees, from an unspecified part of the land, while the rest goes 




giving a land along with some sei 

portion of the harvest, from an unspecified part of the land, while 
ih* i* l"r lli< bndowner 

N 

An illegal [ransiiction faascd mi ;i Irick Ihrougli which the buyer is 
deceived and ensnared by the ortificial outbidding of a fake buyer. 

As far as theft is concerned, the nisab refers to the minimum 
«nmunl ttf pniperty sttalinaii'IiK-lvnUiilsL'^viuingth^pfcsaiht'J 
punishment, namely tuttillg ofi [hc Ihirf's hand. 



Q 

The direction of prayer, namely towards the Ka bah 

R 

ll is the distribiition of the remaining portion of estate amcing 
the prescribed heirs. To Muslrate, if something remains of the 
estate after the prescribed heirs take their shares, and there is no 
agnale heir tc take over the remaining portion, thU portion is to 
be redistributed among the prescribed heirs, each atcording to 
his share. 

A Shiife aroup who refused the caliphatcs of Aba Bakr As-Siddlq 
and 'Umat Ibnul-Khauab and waged accusations against them 
and against many of the Prophet's Companions as well. 



selling of an itern for another of tht sa 



A Standard measurt that e^uals 2172 grams. 

ItisaharJif/rwhosechainoftransmissionliasbeeii liansmirtedby 
truly pious persons who have been known for their uprightness 
and ejmctit 

The salam i 

One of the gates or laycrs of the Hellfire. 



Ash-Sham The Levant; the region covering Syria, Lebanon, Jordan, and 

Palestine. 



■ gives him his daughrer (01 



refers to tompilations of the Praphetk fclifilJls 



S a ™i (adj) Accordin 6 to the Suatlah ( Prophetk Tradition). 

T 

The Two Sahih' The TVo Authentic Bo^s of Al - Biikhari and Muslim. 

Tlie T\vo Testift- Saylng,"I!estitythaitherei5nodeitybQtAtl4han[HhatMiihara- 



which auch authorizarion ispermissible. 

Thr l':v.--il Ini- ,:,ky h;.- vi:T.io m"i-m;iv...ip;ilio:i. 



Witr Prayer A supererogatory prayer consisling of an odd numbtr of 

raA'iifu (nne. (tar. fivc, «ven, nint ric*m or Ehirteen) and it 
is perfcrmed any time between the 'ijfcf (Night) and the Fejr 



z 

Zintah ZaiWfi is an annual exptnditure for the benefit of the Muslim 

ciimmuniu. |iri rily m !i L -ip lk- poor. ivqnircd from iho^c 

Muslims who have estcss wealth. Paying Zakih is one of the five 
main pilbrs oi" [siam (for mars elaboration, refer to the chapter 




abstain l'rtmi haring sev wilh hcr, "(SL-iu,>llyJ yuu an to m Ufce 
the back of my molher." i.e. unlawful to approach semally, That 
was a type of di-vorce practiced by Arabs i n the Pre Jjlamic Period 
oflijm)rance<MWi!>)M*)- 



NAME INDEX 



-A- 

Abdullahlbn 'Abbas...99,226, 324 

Abdullah Ibn Sahi ..579 

Abdullah Ibn Salam 64 

Abdur-Rahmanlbn ' Awf. 336, 

403, 404,611,708 
Abdur-Rahman Ibn Qaslm..,.742 
Abu'Ubayd 235,611, 

710, 744 

Abu Ubaydah Ibnul-Jarrah,235 

Abu Bakr AsSiddtq 157, 214, 

226, 255,261,324,616 

AbuDawud 12,32, 

41,44, 74,91,94,109, 110,136, 
172. 184, 186, 193, 207, 227, 
249 . 260, 314, 332, 341, 357, 
397, 405, 427, 430, 439, 455, 
479. 480, 490, 502, 509 , 517, 
530, 557, 558, 559, 574, 601, 
611, 622, 642, 653, 655, 676, 
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meansof trade':. 18 

1 5 "Muslim s m «s r keep la Ihe ai ndi t /ons t hey make." 20,24,48, 

135.208,380 

16 "The Prophet (PBUH) sold a cantel and stipulated to ride it. 20 

1 7 "If anyoneimposesacanditmnwhkhisnotintheBeokofAllah... 21 

18 'Verily, the wali' isjor the emancipator: 22 

19 "Both the buyer and the seiler have the option 23 

20 . . as long as they have n ot patted a nd are stiU together. 24 

21 "...anditis not permissiblefor one of them to separatefrom 

theother. 24 

22 "One should not harm others nor should one seek bsnefn for 25 92215-12« 
himseifbycausingharm toathersT. 511J20J31 
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23 'Thcpropulrol i! Muilio; n not !mv!u! ilo Ik Ittki-n) itxeepl 
byhisconsenf 

21 "Donottneol ii mc!ihat\! <w hts wiiy , ind etiler inlo business 
transaction with him 

25 "Do not outbid m a sale in order to ensnare (others)." 

26 "Cheating a gullible bityer is (a kind d/J riba 

27 "Dsm't keep mmeh or sheep withoat mitksngfor o long time... 



31 "I consider that the same ruling (offoodstuffs) is applied to 
atl types o/ salei." 

32 "When you buy sMnethiug, yon ih.mdd not sell it untilyou 
httve completelv reeeived i!." 

33 "The Messenger of Allah (PBUH) forbade selling the goods 
where they are boughl untit 

34 ""WhoeveraccepisthedematidofaMuslimtorescindabargtim... 

35 "Riba is liU ; .i'Hfr,.i,',.ir .(.(i.jilj-j. ilmty si,: tinus after the 
advcnt of Islam." 

36 "N *<Hj ici ■(.-> ,ly, kyms (ofe oil), Ihs hn it of n'f n't/r ntse m bles. . . 

37 "Gold is 10 be puul fi,r S M, stverfor sOm. wheat for wheat... 
3X "...Ijihe.st ditssts dtlfor. !i;,-n s,ii .Ii lea siri' 1 ! iC(Wj»i«il/ b, 

madchandtohandr 

39 "Goltl is to /v/Wc/fi^.*/ niilifyutl woiglit.muisihvt isto 
h- paid for sihir with eijintl weighl 

40 "77fi'JV n'ili CO<!>< i'.'i.'.''.' 1 1 'i' I . '.' i y. 'l '."i\ ' i ■- l', r,' :'.'.['.. .',!^'l l iY;rj... 

41 "Ifsomebotly .«■/.'.< >«wrt.v/ . Inir jwfnw. ''i.' frffifs wi/i be/br 
'/k' itVter rr;j/L^i 

•l' "Thepgei m/»* yvllon-ifii /„, ciitiny)" 

43 TfiE Messenger of Allah (PBUH) forbade seiling datepalms 



45 "uniil they ate white and safifrom biight"... 

noneyojyour (A 



without a right?" 

"...whenitisfitfore, 



52 "Any ban that brings a profit h (a kind of) riiia." 64 

53 "Ifanyone ojyougives a loan (to somebody) and Ihere k a 

gtfl prcsmlid U, him or. 64 

«if »„„„„„■ iiiM'tsd k> wu gives you a ioad ofhay as a gift... 64 

55 "The best amongst you is he who pays the rights of others 
handsemdy: 65 

56 "Whensomeonemortgagesanitem, il is mu hibefiiredoscd... 69 

57 "Themortgagsdanimalcsnbeitstdfor riding «slang as itisfed... 70 

58 Theguamntorjsresporaibkprit^mg)thethiiighs^aranteedr.... 73,74 

59 7/ the debt oione ofyou i; trtmsfm i-J (fmm mur debtor) to 

a rieh debtor, he should agreeY 79,81 

60 "Whoever is transferred (frvm hit debtor} to a rich debtor. 

should agree" 79 

I "l'iV'. WItliltiHiotl i\t<.'lnY\ lu p\'.< Ui^' cii i'lt i.'VU hVn-.'l m- /'r.'Wii 



62 "< H bniys! Co M iiic u il- ,,f:!,:i lu 

63 "He who is pleased to be «wwftvf i 
shadegrantedbyHim 

(U "t'i\Kn;fl:iniiioi; :u pafMjt M»> '■•) 
permissibie to be 
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66 "J/ a mhm /iWs Ws w-ry Ihings mth a bankrupt person, thm... 93,94 
57 ".. .// fie ftfie bankrupt buyer) dies. that 94 

68 "TTieAtoiL.y oj toh B! fj metopresentm/sel/ 

in front ofhini o,i the Dny nfUiiud 97 

69 ".. .He fifc Prophet) saw that I had not reached the age of 

maturity (to be able tofight)? 97 

70 "Allah does not accept the prayer of a woman who has 

reached puberty untess, 97 

71 "Trade in the property oforphans; atherwise 100 

72 "Jtwairen. r r /in's guardian... 101 

73 "Ihave an orphan who has d property bati have noihing... 101 
7-1 , 102 

75 "Cotitiliation is permissibk among Muslitns except. 106,109 

76 "Draw tots, seek the truth, and tlitn ht cveryone of yon 

absolve hii compamon , 1 jg 

77 thontshmtl , i ' hl 1 , • mg tiwooden 

peginhh wali. , , II4 

78 "A Muslim ishefromwhosehandsndtongue Muslitns are sofa"... 116 

79 "Faith has ov< rsixt bran hi , thi x 1 Jii ,'of ii'frich is 116 

80 The Prophet (PBUH) decided ti Uditynfpreempfionin 

erery jomt undirided property. 118 

81 ".../f isnot Itmfulforhini (the partner) ro seti that trntil the 

other partner rjves his coasentJ' , 1 18 

«2 "Do not commil what the !ews had cotntnitted m tmkr to 

makelawful. 119 

83 "...1/ the boundarks are wdi marked and the ways and 

streets are faced. 1 19 

84 "Allah, Exahed be He, says, 7 am the third aftke iwo partners. . 1 26 
"Allah assists the person solottg as he assists his (Muslim) brother?.... 126 

86 Ammar, and Sa d became partners in what we wtmltt 

get (from the booty. U6 

87 "The Prophet (PBUH) conduded a centraci with thtpeople 

of Khaybar. , 142 

8« "The Prophet (PBUH) returned to the Jews of Khaybar the 

date patms of Khaybar. , 142 
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89 "The Pwphet (PBUH) gave the people ofKhaybar the date 

palms and the land ofKhaybar. 142 

90 'People (landowners) used to rent their lands diiring the 

lifetime ofthe Messenger. 146 

91 "TheProphet (PBUH) and Aba Bala (may Allah be pleased 

with him) emphyed. 149 

92 "Civetheliilmcrli « i . w t; a b do i e h ii s weal ii thy, 152 

93 "Allah, Esalted be He, says, 'I will be against three (persons) 

on the Day ofjudgment. 153 

94 "Indeed, strengtk is (in} archery!' 155 

95 "No (reward sheuld begiven for a) competition except that 
madebetween 156,157 

96 "Thekand (rrferring toman) has to give back what it had taken.... 163,164 

97 "Render the trustto h im who entrusted yon ( with it J." 163 

93 "Verity, yaur btood, property and honor art sacred to one 

anotherfa Muslims)" 165 

99 "If anyone extorU a spun of land u njusily, 1 66, 1 68 

100 "Whoever wrongs anyone in a matter that concems his 

honor ar any otker militer. , 166 

101 "The unjusi raot (plaated in sameone's land witkout his 
permission) hasno right." 1 66 

102 "J/J gave some one's right to onoiher 168 

103 "If one ties a rding animo! m one of the pathways ofthe Muslims. .. 1 72 

104 "There isno compensationfo whai vet • linnaged. 174 

105 "...And Aliah helps a person so bng as the person helps his 

(Muslim) brother? 177 

106 11 i r f i i J i ! i 1 [i 

l 178 

107 T/iere is ii£> ' j i -nesl borrower... 178 

108 "There is no compensation to be paid hy the tru stee ( if the 
trustedobjectisdamaged)" 178 

109 "If anyone brings a barren land inlo eulln-iitian, then it 

1 10 "If anyone surrounds a land (i.e. a wasteland) with a wali 

then it belongs to him" 184 
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111 "O Zubayr! h i iii r 1 1 i i 1 5 > c r 1 1 1. j' j .i u d th en mthhold the water 

until it reaches 186 

112 "li (water) should be wiMM until its hcight becomes eqml ,0. 186 

1 1 3 "Sonic of Ih; l' n ;/*.•<> ( MiijHiiik m, nvw< w; 'i hnirnty unti! 

tkey reached sante of the Arab tribes 190 

114 "The Messenger of Allah (PBUH) gave us permission 
conarning sth ks, roptf, trhipi 193 

MJ "Ii h ntmc «f ymir amern. l' hm i(f fitt mut ''s wwtar 

ctmffl'Hcr frewrvoir; 194 

1 16 "Whoever hikc.a U ■>, lij.t.-. ;i i' ,'; /m i h: iouh i is amsidered to 
havegoneastray." 194 

117 "iniVc i', /tfl-i) is «'/ii'r .i'rr.Jii. jijr Kilir to/k/t. [95 

118 'M man «ilittJ the Propfiet fi>BI/H) abeut the ruling on 

finding tosi gold or sihir. 196 

119 "If anyone hmrs a man in the moscjue asking about 
sotnethmghehaslost. 197 

120 "...Uh not allowcdtopkkupitsftsllenlhings 198 

121 "Ifanyonefmdsananirnalwkoseownirscouldnotaffordit... 198 

122 "Go. U (thefmmt! buby) is/ire; yon fravt becomc its gmrdian... 202 

123 "fiv; i' «ui*™ /j liiu-n «irt Mfi!.', ftfit i'ii'i- lldiifiot! of Islam!"'.., 2(12 
] 2-1 "D M^.vlv.^'l'.' t>/ .W.'ii,,'.' i .Vr.v :l /n"'. 1 .' i'.i j'vjiiviw n'/llil'l / 

£r/ze WgMjs so 20S 

125 "Whenahumunbeingdies.hisdeedscometoanend exapt 

for thre-e deeds. 206 

I : (> 'M rirfi el Ok hvfha'f (j*ipdt<fo»i#n* ««Awrowif**..... 206 

127 "...fde landand trees (ofan endewmetit) will neither be sold 

nor given tis a present 209 

128 «Gire presents to ons anothsr to g»n the 'W ofone tmalher" 213 

1 29 "The Messenger of Allah (PBUH) used to accept gifts and 
givesomethinginretumr 213 

1 30 "Cive pnsenls ia m* .««rti itfor n present removes rancor'. 213 

131 "O n\y dauglitrr. i pmn.J nmM-.nr; l;rim Intf i» Al- ' Aliyoh... 214 
32 1 J-f.lii n .'1 /1 1 1 . 1 ji.i 1, ii. m' uni 1,1. iu: .hiu i.J j , 'm i nu'.fi l'ii.' 21 1 

: 33 "tfc H-fto takes hackapfl (which he has already given) ts lila 

adogthatvomits 21 S 



1 3 'l "II fs J 10! lawfiil fw "' i)™ k 1 f> gn -e a giji tlta i !t rlv i! bini i'iiiY 1 ! fi> r. . . 215 

135 "]7iej)l«isfJ|[Ji-sl li'u'jrjM- iiui i'j!.ii:-r iik.ih' (ri'.ui iWiiii w>« mra.. . 215 

136 'Touandyour/jrofLTfvfiL'fi'iry "M'ii.'i, liilfi«-". 215,216,398 

IJ7 ■'^'t. 1 *bnl i$ mffi,imt fcr iw» «ml nmrJrililmi 2 16.3i!3. ; !)« 

509 

13« 'Givc prcsents lt> >w tMwf/vn.wr.r /*•<•*•«; .'vimnrs mnoir 

from the heart" 216 

! ^ : Y j' iJf ^.'l'mIl-.m' i .','T ,^ .'•'h,',' u'!!:' 1 ) L/.'l i' l-.irin' I^ICU 

^«tfrelWtliyand 222 

14(1 *4//dfr ijioiJl' h u'i.ii ili iiptsrww «I rfawfc iV 'trftnvirijfjwi to 

£!Vf?J one-third o/ yonr imi/tfi 222,226 

Hl 7t i's rioV permifiibh: fm-miy MusUrn w/ki hri--: sumething to 

mil la sf«r )„r Iw Mfc/MJ Irirlwril 226 

M - "J fMJiiiv.'.'.'i ■„■;,'!<■ i, iwi:.',-; -.i.'i.v.'i ,1,V). (c», 'ViVi ■'.■li.'iiv 'V. f . 220. 

113 ••;«()<•«/, /!> /'L...i'iilfl. .■tW-lllr' im 1 (j';,- jilMfrifv' [■ /'.'v/i'it.t!' 

1 44 "ItwoutdbetKUL'rforpeapletelowerthevalueofthebeiimst 

from one-third to a qtnn (ey. - . 227 

145 "NofeijiiestmustiiemadetoBntor." 227 

146 Ton wcuM J>cU<:r J.miv ijjfuTilnrs iitnf% raftar rfiuti 
kavingthempoor. 228,229 

147 "li>H (mht W' wiYfi'fV /■nfrrfr, »i ll i'ij-n lr> vriiir /irirs." 228 

148 "It could happen Ikal u nrun s/viitfc ii'-vli l'i'nr'iin obedience 

to Allah 228 

I » "awang feriw f/n- >■ 'W /* «v .>/«■■<• m«>irwu." 22R 

150 "Onete(fe^/il (o cfiflH^e wfutever onc /ftes in onei tnfuesl" 231 

151 -The Messenger of Allah (PBUH) dmeed iliai om-i debt j.< 

irj besMkd btthrv mie'i tvill lu nmcl out'' 231 

152 "...SofuifltlASIah'sRights, as Heis moir ■.'ntillal f« i»wn* Hfe 

r«fi*s." 231 

153 "IfZaydismartyred.lafaristotakeoysrhisposition.". 236 

134 -Wn Ifir nifcs ii/7Hli,Ti(«mv«m( fcvtt* //ivhi W oiinrstor 

theyarehalfaf knowledge 239 
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155 "lamamartalat Ibun 1 dg\ i llb. takt u wayandtihh 

will appear until. 239 

1 56 "Kncwkdge has thvcc categwies-. anylhing else is extra 240 

157 Learn llu i nVs Ilir ligion 2<!0 

158 "Whoever reads the Nable Quran should learn the rules of 
inheritance." , 240 

159 "Ifanyonedisinheritshisheir. 241 

1 60 "The wala is a bond like that of kinship.'. 240 

161 "Verily, the wali? is for the emancipator". 246,248 

249,282 

162 "Gjve the shares of the inheritance (prescribed in the 248,254 
Qur an) to t h ase who are en titled to receive them 279,282 

327 

163 "The wata" (i.e. loyalty by virtue of emancipation) is a bond 

like that of kinship" 248 

164 "Thegrandmather(afthe deceased) is tobegiven sixth 249 

165 "A gmndm other wen t to Abu Bakr aski ng him for her share 

of inheritance 260 

166 "The Prophet (PBUH) entitledti gra ir t \oone-sixth 

of the estate in case of. 260 

167 "She was the first grandmother whom the Ptophet (PBUH) 

judged to begtvcn n s/.vfft 262 

168 "The wife of Sad Ibnur-Rabr went to the Messenger of 

Allah (PBUH) with her two daughters and said. 267 

169 "This was the verdict of the Messenger of Allah (PB UH) in 

this regard.''. , ..... 271 

170 "Abu Masii (may Allah be pleastd with him) was asked 

regarding n case of inheritance iu whhh 276 

171 "Ifa newborn mes (o> sho 1 tatyotk ignsmdicatinglife), 

ilrcir h is U) gel tl fitilKifmhrrilMUV." 314 

172 "Thefetus does not stay in the womb ofthe mother for more 



173 "i/ anyone leaves a properly i! goa In his heir*.'. 328 

174 VMessengerofASi^!lhavenoheirsexceptmyonlydaughterr... 328 

175 "The mautmu) untir is th( krir afhlm wltc km none". 332 



176 "AMuslimcannotbetheheirofa disbeliever. 339 

177 -'A Muslim cannot be the heir of a Christian except when.... 340 

178 "An estate whkh wns divided i; the Pre-Islamk Period of 

ignorance (the tfhiliyyah 340 

179 "Mam imreases and never decreases,", , 340 

"Plopk ot f» 1 1 m 1 1 1 1 oneanother?.. 341 

begiven to the murderer?. 343,345 

[82 'A munkrvr is mu to inhcril simliing (ironi the inheritmee 

of the person he killed.". 343,344 

183 "0 young people! Whoever atnong you has the ability to 

tnarry should marry. , 350,354 

1M "Marry womat wha are hving and veryprolific , 350,354 

185 "TreBtwomenhrfty,astheyarelikectytivesmyeurhouses?..... 351,408,410 
1S6 "Intercourse with them (wotnen) has beeti made lawfitl unto 

youby. , 351 

:r/ "Awomani Sm orriedforfour(reasons). 3 53 

189 "Why have you not tnarried a virgin so that you may play 

with hemnd she may play with you?" 354 

190 "When oneofyougets engaged to a woman 357 

191 "Lookatber, for itisbetterthatthen should belovebetweeri you.".. 357 

192 "I used to look at her (Le. his fiancee) sicretly, unlil 358 

193 "Notte should ask for the hand of a woman who is alteady 

engaged to his (Muslim) brother..., 359 

194 "A man should not ask for the hand of a miman who is 

already engaged to his (Muslim) brother unless 359 

195 'Verily, all praise be to Allah; we praise Him, ask His help 

and forgiveness 361 

19S "Therearctl 1 1 I ken seriously 

O' 363 

197 "A previously married woman should not be given in 

364 
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198 "M> marriage (is valid) wiAcut frte permission of) a guardian. .". 364 

199 "No mania/st lis iwl/rO mviIkw (rfic pemuat* of) a 

guardian unti fiu /1.', i' «/'j /ini jn.tl -.rilii, ■«'.(.". 355 

200 "According to Ihe Sunnak, ihe husband and wift wha swear 

uikgtil i(l n agil i 1 rsl ald 1 oli ier. . , , , . 372 

201 "AIllhhguMchbeanniwdowfdbL-eansecfbloodrelatwns 

a re unlawfuL 373 

202 "A mert is prnkibilal tu morry bnth t v/oman and her 

paternal atrnt or. 374 

203 "Ifyoti did so, thcn yon weuld scver your ties of kinship."..... 374 

204 "A muhrim imisl mitber miu ry iiimself uar. 376 

203 " (7, t mirthiest eomliliims lo befiMkd «re 380 

2(Jd " , /'j';i '. (r. |iii,ri, J mtiy Jii :i;. n> li.vir'" '! inulr answered 380 

207 "77« Prophel (PBUIl) forbadt sb.glm,- „,«rrf«<c 381 

208 "Snallltellyouabouttheborrowedbiliygoat?. 382 

"Ss/ert^urfmivesiotepjo/fn™.". 393 

210 "Find something (<o give Ihe bi ide as a dowry), evett if il is 

an Iran ring" 395 

2 1 1 The mosi Mowrf of -.voioci iw (/«w »•«/( tos c\pem1iiurc. . . 396 

212 "I /t» uni jji / t i r.vliriiii'.i liiiiiviuii^ liv ,f,>u ; ie.; o/ 'womcn... 397 
2 1 3 "Slte is entilk; ! lo gel a prupor dmvry like ikal gimi to ones 

likeher. , , 399 

2 U "Mo weddmgfeast eren (t^ing) wk slusp?. 403,404 

215 "Holding a we.idrn. ■, r . ur . /1 ■ ' i */</« irt'iMHjJ is 

fl dM(y. 405 

216 -T/l.- »«rs! kimiofjaod i; lhol „t tlu: ivnkimgjhnt 405 

217 "Afa ti> 1 1 «i r n'i m>c pi i Mieh ki i n i vi i . " 406 

21S "A*i*r »mrfi( S r/>|.W(i-fr,WMiwir.'i(: 40(5 

219 TJWisIinrlKMj hluivii ufci! ishmfiilaml^ml ri proilibiled... 406 

220 *7*f (".W ,!«««<•»• ivins lili oilt-nlivlrailfhisjiimily besi" 408 

221 "(/'I iwreio cmijHMiirf n«yt>H.' w/wfnr/f li> mm/ta: 408 

222 Ifawntanipendsthemghtdesirtmgherhusband'sbed... 408 

2:.; -IV «.W .v/w rl/,/i)to lw, n-.Vi Ivgvl a duk! jnmt licr... 408 

224 fte&Wi^ bkhi rfw»M mi! I'oh: ,i Mh-ring womnn «* 



225 "Vfllfv, «mimj; Ih,- mmt n ickul o) paipic M lili Sl-hl of 

Allah cm the Day of Resurrection h 412 

226 "Do you have a husbanti?" When she reptied in the 
affirmative, he (PBUH) said lo her. 413 

227 7! murmu lliv n-omm iv'wsi! husbaiid does not want to 

keep herwith him any lo nger. , 416 

228 "Igiw my night (i.c. the night the Prophet spends with her) 

to ■Atshah." 416 

229 "..j'/ i i mini mnrrks ij \ ii£<\; inui Vj l- luis tilyethty ti 1. 'f/o' who 

has been pm-iouslv mwricl (i.c. «1« « virgint 417 

230 "There h 110 hwk vf i-sliw.uio'i for you on the pari ofyour 

2.1! "Ifany mmum aiL> Im 'ni-lhlild !or iliivw wUhoHl fomc 

strong reason , , , 423 

232 "This verse addresses the man who hates his wife. 423 

233 "The wife of Tk&bit Ibrt Qays came to the Prophet (PBUH) 

234 «The most detestahle lawful net m the %Jl( of Allah i$ divoree." 427 

235 "Divorce belongs only to the om who takes hold of the leg 429,430 
(i.c. the husbanti) " 433 

236 " Evt ry div,m e is permissible ixcept that byan insane man.".... 430 

237 Uiiw h 'i» tiinvtc ,«r iwrwri/wli,»! iri wafibm».: 1311 

238 "The verse means that women can be divoreed only during 

their state of purity. 434 

231 "i/ p,;,;,L- „Ji„itj.. i/i. ....iWir. >i M o»-d,»v .in ■ ",f -13-1 
240 "hlheliiwkofAlhili nuuk iiejil of'.cliik i «m amangsS yon?!" 435 
21 ! -'M".', t,- ,nv /fmv /;iih } > iv/iit-A, iv/it (Iwi iMcfojiifajft seriousty 

OTinjest 436 

2:2 -:\iV„i: (,«s/;„y„.,.„ ft, K M.ii>vrs f r r r. ■ i-vil ilmughts that mvur 

to their minds 437 

243 "The son of Adam (Adam) should not make a vow abaut 

whal he does nol possess 439 

244 "Leave thal whklt maka. yon dotibt far that whkh does not 

make you doubt.". 439 



M.hlnfa 800 

245 "He shoatd nal teave bis pmyer imless he hmrs sound or 

smdb something". , 440 

246 "Whenihi'fourm cm ths are thehusbandmustbelegolfy 

ordered eithcr logiveiipM. 449 

247 "Thendonotapproachherpcdonothaveintercoursewith 

her ) "1t>l- 452 

248 ™ Verily (the correclness and rewards ofi deeds depend upon 

intentions. 454 

249 "My husband, Aws Ibnus-SHmit, pronouneei uUrfrom m... 455 

250 "...ifthere should be separation between the two spouses in 
case ofli'&n , , 

25 ] "The ehild belongs to Hit: uwner of the bed (i.e. the husband 463,464 
or the master)" 455 

252 "Command 1 ! f 1 r , b ~mie seveti 

(yeanold) 454 

253 "Barkah was ordered (by the Prophet) to count three 

monthfy periods as a waitingperiod". 468 

254 "Stay diiring mur wairing period 111 the house where you 
wereirtfirme ofyourhus ind's death". 472 

255 "Talkasmu.ii,, n< wtml t Ih h c afane u/ you and 

when yon want to steep. , 472 

256 '..Whenyour memrualkm aimes, do not per/orm prayer" 747 

257 "The waitingperiod oj the shvewomanistwomonthty periah." 474 

258 "The v/aiting peri ; bed for the divoreed slave giri 

who has begotten a child. 475 

259 "It is not lawfiilfor a mari who believes iri Allah and the 

Last Day to water what another has sown 479,480 

260 Noo«eshouldhaveiexiiBli 1 tfidf yiant wman.. . 479,480 

261 "Ali things il-'jj , ,^ ,, , , ,h ,fblood relations 
areuniawfutbecauseof. 433 

262 "What is uniawful beemne u/'W. i«J rMiom f s alto unlawful 
becauseofi , 4J3 

263 "Ithadbeeni 1 , J 'i l' C s }i ,1 iliat ten dear 

sucks moke the mtirriuge mikwftd 4S4 

264 "Theonlybreastfeedmg^hichmakesmarriageunla^ulis... 484 

265 "O Messenger of MIM My «m„b m!sa vasd t„ thhson ofmine... 4TO 



266 •Herdhtmatheri) imefl, bed atsdtapan betttrfmyou' ™ 491 

267 "Thematemaiauntisofthesamestatusasthemother."..... 492 

268 "You havemorerighttohim as lengas you do not marry". 495,497 

269 "A wornan eame to the Propfiet (PBUH) and said. 'My 
husbandwantsto take uway myson 497 

270 "Their rights upon yon are that you should provide them 

with provision and. 502 

271 "There is neithcr alimony nor tmigingfor you" 502 

272 "There is no alimonyfor you esceptif you are pregnant."..... 503 

273 "They are to be separated (by divoreej." 504 

274 "A man asked the Prophet (PBUH), 'O Messenger ofAtlahl 

To whom should 1 show kindness?. 509 

275 "...Start giving first to your dependents' your mother, your 

father, your sister, your brother. 509 

276 "It h essential tofeed the slave, ctethe htm (properiy) and 

not to burden kim with 510 

277 "Your slaves are your bn><ln::<. muIAHhIi bas pai them under 
yourcammand. 510 

278 "A wornan was punished because of a cat which she had 
imprisoneduntilitdied. 511 

279 "The blood of a Muslim who testifies that there is no deity 

but Allah and that I am His Messenger. 516 

280 "The diyah (blood money) for auasi-premedimed murder 
istobemadeasmuchas. 517 

281 "The diyah (blood money) for quasi-premeditated murder, 

:<iiLh as ihcli LtuntllillCil U'itil l! wliip li stick, is 518 

282 "TWo womenjrom (the tribe of) Hudhayl fought with each 

otherand. 520 

283 "The Messenger of Allah (PBUH) gare the juagment that a 

male orfemale slave is 523 

284 " Whoever sugers the murder of a relative, he has the choice 

285 "No person forgires an act of injustke (done to him) but 

Aliah will add to his honor for it." 529 

2S6 "There are three (persons) whose actions are not recorded. .. 530 
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287 ',Vi> Mim/km sfcmAffw kilM m thtm iUyal n1rihutitm)fiir 
killingadlsbellcver" 530 

288 "Jf is njj <ic< o/l/tc .\«mi«f> /fcii Ho.ftw person b to be killed 

m ii/.-i'i.^ !',)/■ .Wi'/, : ri v ' ,1 .*L-.v. ". 530 

289 "Aparentisnottobekilledtn, i>L,h\ ior hts/hcr diild." 531 

2V0 "Ifupnymml miman mtcnthiwlty munkrs sittniiif 53 ! 

291 "Gokomeuntilyougivebirthr. 534 

292 "When yon kill (m alias), do it in a good manner (i.e. gently 

and mercifully).". 535 

2« "(Y'/n' Jrti i pr^a-ilml in) tlw li,,„k <if Allnh i' :iJ is,is." 53bl 

2S-I ".. BffttH f' 1 ) H'ffdW WrtHi* Wl &, I sliatl iiiirj' i«;f (frc 

fl'iflS flgflinst wfcoevrr fecvernoi-J rfoes so 542 

215 -ifal! ,',<, p iV pl L . 0 fSana had acted together i« killing Mm... 546 
2% "Nopersim i.< (>," nfn-yjv/ »r a muncrat ii:>obcdience to the 

Creator". 547 

2<J7 j „',. ,,,mI,,' ,„,,,(..,„ ,,.,,/ 1L ,,.,.,„ Mlu In , 5-lti 

298 "...T7w Propficf (PflE/HJ forbade applying qisas to the 

culprit until 548 

299 "A man stabbcd anolbcr in hh knee with a harn, so the 

injured mau cattu to ilie Prophet tl'BUH) and sttid 549 

300 "He whose relatire ismurderedhastocbooseone of twc ways. .. 551 

(<«• hvri |«.(kh.-h( .<».< . m,,*- "'n' Ju. (.)<•«/ 55-1 

302 "The Messenger of Allah (P3UH) gave judgment that the 

! ln'l d' l' {i l' "I »'»i I '""' - 557 

303 "A man killed mu! A, ', f, ■ engeroj {llah (PBUH) gave 

indyiuen: jltat ilic t>iyi>l> U> .'v;W.f «w 55K 

304 "OiH-ihoustmddiwirs areiolvpitidtits, Uyah ) h' itieptopk 
possessmggold" 558 

305 "(The Oyah) jbr (killing) ,i Mierhg -W (i.*, fmon) is om 

hundred canreb" 558 

.liif. i, ','1 fr'u ,(,'.!)' i, 1 ','",'.'' , M I /-i,- ,;i',,.'-n,,l,i,'f,l„f,J 

(UKfift'j' is flire tmndtvd ramrfi.". 55« 

307 "Camels hitre bavme dan; fu (j'ipmi- frv/errmj: to himself) 

has decreed that, 558 



308 'During .'/«■ likliwl mr MesM-agyr .)( -W/u/l fPRW, *f 

309 "...The diyah for (killing oneoflthe People ofthe Scripture is 

hulfthe diyah paid 'for (kiliing) a Muslim.". 55« 

310 "The diyah paid for killing a Magi is eight hundred dirhams." 560 

31 1 "The diyah paid for killinga woman is hai/ the diyah paid 

for killing aman". , W 

312 "Thediyah(indemnityforawotaid)ofa womcm is eaual to 

Ihatoja man unless , 560 

31 J "...Aghurnth isto begiven ins Jr.ai;} torun ,itvrtion caseof 

« mmi,mfnmi ff/rc trilv aj) fJrim; Latnaa." 5(3 1 

314 "Ilir makaipm li/aisoffi» wlwlly Jaiuagall mressitoe* 

the total amount ofdiynh 564 

315 "Thencse.ifcutojforwholly datnuged, necessitales the total 

amount of diyah 564 

316 "The indemnity ta be paid m case thefingers o r t he toes are 
cutoffiseaual. 565 

317 'Tim aitil tha (rcija-nig to iIk tilik- lm$,r and </*• ilmiah) 

are the same. , , , , 565 

3 1 S 'Kve tn>!ir/s an U* be ptiid tas iiitli'm»ily',fi>i a tutuk". 565 

319 "The total amount oj diyah is to be paid for damaging 

someone's sense of smelL". 566 

320 «Rve camds are to be paid (itt eompensatbn) for a bone- 
dearingwoundr. 570 

"hil'teer, eaineti « li> bc ptud (ns tmkimtHy) far .t Inme- 
breaking-aiid-disbeotingwoitnd:'. 570 

322 "One thirdo/the total amount of diyah (btaod money) is to 

be paid (as indemnity) for. 570 

323 "One third of the diyah (blood money) is to be paid (as 
indemnity) for the wound that reaches 571 

324 "The diyah (indenmity) for (breaking) aribis one camel. .. 571 

325 '"Amrlbmil '.-i s Imay Alle.li h- !•!,-, nr,i leiiii linu) wrote to 

•Vm.tr Ihmt-KImm «**«« l»m ,ii«mi 571 

326 "Frec a slave fa fit m (i. e., fa rlic mttrdmr) so that Allah 

wo uldfree for each part ofhisbody. 574 
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327 'Both Abdullah Ibn SM and Muhayyi&h Ibn Mas 'M set 

forward to Hhaybar. 580 

328 "Iffifty men ofyou take oaths to (that) a mati oj them (is 
believedtobeguilty). 582 

' 329 "Ifpeople are pantat (n-bnl Ihcr Mm} tm basis of ffceir eUm. . . 582 

330 "O Commander of the Bdieven! A Mushm's blood must be 

soan compensated. 582 

33 1 "No prescribed punishtnent is to be ezecuted except m fciffl 

who is aware ofit. 589 

332 "Th e Messenger of Allah (PBUH) forbade esecuting qisds 

(legal retributhtt).... 590 

333 "If anyone's mtoneaion iwulm the atemfhn of oneofthe 
punishments prescribed by Aliah 590 

334 "tht Prophet (PBUH1 cwulcd the p'juiskm&u of lashing 

atid bunishing (ihefornkalor) 596 

335 "When ati unmarried malt eommits fornieaticn with an 
unmarried f emale. 5% 

336 "Ifshc commits fornication Ihen lash hn; ij'she cemntits it 
againthen 596 

337 "Avertpunishnients m the case of suspieioti as tnuch as you tm.' 597,622 

338 "Maybeyou hnw otity kissed hei\ winked ut itet; ot hokedat 
her(lustfuUy)" 598 

339 « Why did you not leave him.for he might rspent and Allah 

would accept his repentancc?" 598 

340 "Ifyoufind unyone coimnitting the detd oj tht People of LH... 601 

341 ••...kilttheupperattdthelower(i.e.thetwopartners)" 601 

342 "...Youmust hnve sexnal hitertourse onfy ihmiigh theragina 

and never exceed it 601 

343 "...slanderingchaste, una bel ig vomen 604 

344 "k there anything that caitses people to be thrown into the 

Hdtfirc upon theirfrtes vther ihan 606 

345 "Every bevenige I hai intuxicu i es is proh&ited ( to drink) .. 609 

346 "Every inebriant is art intoxicant, and every intexicant is 
prohibited," 610 



347 "Aniatmdc 

348 "It is not a retnedy; ii is a i 

349 'Allah has never madi your remedy in a proliibited thing.".. 

350 "Ifanyone drinks an mtoxka n t, then lash him.". 

351 "Make it the same as the tightest prescribed punishment, 
eighty lashes". 

352 "Allah has carsed wme, the one who drinks it. 

353 "... lm i the one who (vtf iip its pria". 



"Nobodyshouldbelashedmore than tat la shes un less 



356 "The hmdofa thiefis «of W be cut offbutfora auarterofa diuar... 

357 'A thief who admilted stealmg was mmmoned before the 
Pmphet (PBUH) 

358 "Iftne liiglnmyme.r, kill atid seize proplei ptoperises, they 
must be killed and crucifled. , 

359 "Ifthepropertyafanyoneisbeiugtaketi uwaywithoutright... 

360 "...O Messenger of Allah! What if a man comes dcsiring ta 
seize my property?....., , 

361 "Help your (Muslin,} brothci: whctlter. 

362 i r i i L miept I 



3« If m, r j ntilionwhileitis 

365 "I eiyoin yait lo fcar Allah 

366 "If anyone (Muslim) chiing i e. aposliu 
kill him" , , 

367 "Islam ; s buih cm (the folloving) fi;<e (principtes)., 

368 "The knots (U. handholds) of Islam are abaut to be 
unraveled one after another. 
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370 "I hme been commanded (by Allah) to fight against the 
ptopieuntiltheysay. 642 

371 "A Muslim does not inherit from a disbeliever. 643 

372 "Between a nian ani polythehm and disbelicf a the 
negligenceofPrayer"....., 645 

373 "The (only) convention between us and them 645 

374 "Allah, Almighty and Ever-Majestk be He, has made 
obligclticms Si) do not itegtect Ihein 651 

375 "ThePrcplKt(PRUH)fodmdc(cating)themeatofdomestic 

376 'The Messenger aj Allah tPBUI l) ptohibited eatitig any of 

the fanged beasts ofprey.". 653 

377 "The Messenger of Allah (PBUH) orderedustoeat (theflesh 
•fihyena: 653 

378 -The Messenger of Allah IPBUH)forbade eating jalialah or 

(drinking) its milk". 655 

379 -Whoevereatsfram this phmt (i. e., gnrlic) shoiild notmter 
ourmosque". 655 

380 "Thh verse refers to the utensils people share and borrcw 

amang themselves suchas. 656 

381 "Whoever believes in Allah and the Lasi Day shculd serve 

hisguesi gtatmusly by ring fe<m lits «mm! «57 

382 "Ifyoustaywitksome people and theycntertainyou as they 

should do for a guest.... , 65 7 

383 "Two dead (animah) mul tm> fargtms amuuning) blood 

have been madelawful to us IMuslimsI 660 

384 "It (the jeaj is that whose water is pure and whose dead 

animals (Iheflsh) are lawfitl (to eat)" 660 

' i ' d animals". 661 

386 "If the s/o ughtermg tool causes blood to gush and if the Name 

of Allah f j mcntioiwd 661 

387 "...I wilt teltyou why: As ta the tooili. it is a bene 561 

388 "M h™ i m 'i a gocd way". 662 

389 "..On£o/i/rca™eI,.-fi)j,-i mn ih; «i mau shut it with an 

,ivr,ny ilm! itoppcd U 662 



390 "Every one ojyou should sharpen his kni/e 664 

391 Ifyouletlooseyourtrameddogiforhuntingjandinemion 668.669 
AUah's hame. 670 

392 "BismilUh (In the Nameof Allah) wallahu .<kkkar (and Allah 
istheGrearest).". 670 

393 "...Allali has mode this town (i.e., Mecw) a samlaury smte 

•*»/ 671 

394 "Hewhokeepsadcgesceptonemeantforwaichingaherd... 671 

395 "Angels (of Mercy) do not enter a house wherein there is a 
dagorapioture 671 

396 "7/ one has to take an oath, one must swtar by Allah or 

otherwise keep quiet". 675,676 

397 "Whoever swears by other than Allah is committing an act 
ofdisbeliefcrpolythehm:'. 676 

39S "He who swears by Al-Amanah is not one ofus. 676 

399 "Itis the usttaltalkof amanat his home. 677 

400 "My nation is pardomd for what they commitby misiakt... 677,678 

401 7/ anyone indudes 'if Allah wills' in his oath 678 

402 "Whmever 1 take an oath to do something. 678 

403 "If anyone takes an oath to do something. 679,681 

682 

404 "Whoever intentionatly swears falsely by calling on a religion 

other than Islam 679 

405 "When anyone takes an oath saying that he will be free 

fiem Islam 679 

4°* "...thenm ' • i iur oath and do the better one.". 683 

407 "The Prophet (PBUH) enpined us to do seven things 693 

*S "Moking a vow does not preveM anything ijelat.-d to fite). bui.... 

409 " Whoever vows to obey Allah m ust obey Hi m 683,69 1 

410 'The ixph!litm fur (braikiiij!) i w vllkll is nol Jcl'wal li f'»9 

411 "No vows taken in a fit ofanger (are valid) 690 

412 -While the Prophet (PBUH) was delivertng a sermon, hesaw 
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41 J "Whoevervowstodisobey Allah must not discbey Him".... 690 

414 "mpeopkwhoaremkdbyawmtnwiltmverbesuccessJuC..- «98 

415 "The Messenger of Allah (PBUH) gave the judgment thatthe 

two adversaries. 702 

416 "Ajudge must notjudge between tm> persmu whiU ht is in 

an cmgry mood". 703 

417 "The Messenger (PBUH) cursed the one who bribes and the 

one who takes bribe". 703 

4 1 S "Gifis gtven togavemorsare( considered) tli-gattea property. '. .... 703 

419 "Twopersons referred theircose ia the Prophet (PBUH) 708 

420 "Areyoutitieighborofhis?"ThemanrepliedinthemgatiYe... 715 

421 "OMe^en^afAtlahlAMSsifyMIhethmbmdjisasHttgyman.... 716 

422 "Thepreemptbnis iptied t n m <im t itted property."..... 719 

423 "Ifpeopk v/m to begiren ivfmi theyehim (■rithout proring 

their ctaim) 726 

424 "Proof ties on the plaintiffand the oath is to be sworn by the 
defendant.". 716,720 

425 "When the Prophet (PBUH) wasasked abcut testimony, he 

said 732 

426 "...until three nrise personsfwm anwngsthis people witness 
thatsoandso. 737 

427 "The Messenger of Allah (PBUH) decreedthat testimony. ... 739 

428 "The oath is to be swom by the defendant". 739,747 

429 "The Prophet (PBUH) acapted the testimony ofamidwijer. 73 9 
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